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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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[Rotee: 


The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xww has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Bavli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 


A MESSAGE FROM RABBI ADIN EVEN-ISRAEL STEINSALTZ 
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Introduction by the Editor-in-Chief 


The vastly expanded audience of Talmud study in our generation is a 
phenomenon of historical proportions. The reasons for this phenomenon 
are many, and include the availability of a wide array of translations, com- 
mentaries, and study aids. 


One outstanding example of such a work is the translation of the Talmud 
into modern Hebrew by Rabbi Adin Even-Israel Steinsaltz. The product 
of a lifetime of intense intellectual labor, this translation stands out in its 
uniqueness. 


But what can the interested student do if he or she does not comprehend 
the Hebrew, even in its modern form? Where is the English speaker who 
wishes to access this instructive material to turn? The Koren Talmud Barli 
that you hold in your hand is designed to be the answer to those questions. 


This work is the joint effort of Rabbi Steinsaltz himself, his closest advi- 
sory staff, and Koren Publishers Jerusalem. It is my privilege to have been 
designated editor-in-chief of this important project, and to have worked 
in close collaboration with a team of translators and copy editors, artists 
and graphic designers, scholars and editors. 


Together we are presenting to the English-speaking world a translation that 
possesses all the merits of the original Hebrew work by Rabbi Steinsaltz 
and provides assistance for the beginner of any age who seeks to obtain 
the necessary skills to become an adept talmudist. 


To date we have completed the orders of Zera’im and Moed. Our work has 
been enthusiastically received by a broad and diverse audience. Particularly 
gratifying is the fact that many have chosen to use our text as the basis for 
the group study of Talmud. We appreciate the comments and suggestions 
from our readers the world over and are committed to improving future 
editions of the Koren Talmud Bavli on the basis of that input. Indeed, a 
second edition of our first volume, Berakhot, has already been released, 
incorporating much of the advice brought to our attention by our readers. 
We encourage you to continue to advise us of your experience with our 
work, 


The order of Nashim begins with tractate Yevamot, which we are printing 
in two volumes. Yevamot, Part 11, is the fifteenth volume of this project. 
It includes the entire original text, in the traditional configuration and 
pagination of the famed Vilna edition of the Talmud. This enables the 
student to follow the core text with the commentaries of Rashi, Tosafot, 
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and the customary marginalia. It also provides a clear English translation in 
contemporary idiom, faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features 
of the Hebrew edition, have been substantially enhanced and reproduced 
in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi Joshua 
Schreier, and through the unparalleled creative efforts of Raphaël Freeman and 
the gifted staff at Koren. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation ofhis 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 

Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 

Rabbi Tzvi Hersh Weinreb 

Jerusalem 5774 
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Preface by the Executive Editor 


Toward the beginning of tractate Pesahim (3a), the Gemara questions the Mishna’s use 
of the term or rather than the standard term leil when referring to the evening of the 
fourteenth of Nisan. The Gemara introduces a discussion of the value of euphemism 
and refraining from the use of crude language. It concludes that despite the impor- 
tance of euphemism, if the euphemism comes at the expense of clarity and requires a 
less succinct formulation, it is preferable to speak concisely. Only when the choice is 
between equally concise phrases is the euphemism preferred. 


In his peirush, Rabbi Steinsaltz’s language is both concise and aesthetic. While 
explaining often difficult passages, he avoids the temptation to over-explain, inviting 
the reader to study the Talmud with him rather than doing all the thinking in the 
reader's place. We have attempted to follow his path in translating and editing the 
Koren Talmud Bavii. 


My involvement in the production of the Koren Talmud Bavli has been both a privilege 
and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-lIsrael 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, with the day-to-day management 
of the project in the able hands of Dena Landowne Bailey, constitutes the publishing 
side of this partnership. The combination of the inspiration, which is the hallmark 
of the Steinsaltz Center, with the creativity and professionalism for which Koren is 
renowned and which I experience on a daily basis, has lent the Koren Talmud Bavli its 
outstanding quality in terms of both content and form. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, the editor- 
in-chief, whose insight and guidance have been invaluable. The contribution of my 
friend and colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has provided 
in all aspects of this project. In addition, I would like to thank Rabbi Jason Rappoport, 
managing editor; Rabbi Joshua Amaru, coordinating editor; and Rabbi Avishai Ma- 
gence, content curator, whose tireless devotion to this project has been and continues 
to be crucial to the continued success of this project. The erudite and articulate men 
and women who serve as translators, editors, and copy editors have ensured that this 
project adheres to the highest standards. 
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There are several others whose contributions to this project cannot be over- 
looked. On the Steinsaltz side: Meir HaNegbi, Yacov Elbert, and Tsipora Ifrah. 
On the Koren side: Rabbi David Fuchs, Rabbi Hanan Benayahu, Efrat Gross, 
Rachel Hanstater Meghnagi, Rabbi Eliahu Misgav, and Rabbi Yinon Chen. 
Their assistance in all matters, large and small, is appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5773 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz wow created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 
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Introduction to Yevamot 


Yevamot is the first tractate in the order of Nashim. Admittedly, some commentaries 
place Yevamot after Gittin (Meiri), but this is not widely accepted. While the tractate 
focuses mainly on the halakhot of levirate marriage, the elucidation of these halakhot 
necessitates an in-depth clarification of the halakhot of marriage in general. These 
include forbidden and disqualified marriages, i.e., those women with whom relations 
are forbidden with a certain man, whether by Torah law or by rabbinic law, as well as 
the definition and severity of these prohibitions. Consequently, the comprehensive 
discussions of tractate Yevamot form the basis of the entire order of Nashim. 


As stated above, in addition to the halakhot of levirate marriage, this tractate serves as 
an important and sometimes the only source for various aspects of forbidden sexual 
relations, as well as the halakhot of converts and conversion, and the definition of 
separation between man and wife, which concerns mainly the halakhot of refusal 
and the case of a deserted wife. Many of these discussions are complemented in 
Kiddushin, the last tractate in Nashim. 


The issue of levirate marriage is explicitly stated in the Torah in only one short pas- 
sage (Deuteronomy 25:5-10). In addition, there are two episodes in the Bible that 
are connected to the idea of levirate marriage: The incident involving Judah, his 
sons, and Tamar (Genesis, chapter 38), and the marriage of Ruth and Boaz (Ruth, 
chapters 3—4). Both early and later commentaries discuss the relationship between 
these stories and the halakhot of levirate marriage set out in Deuteronomy. In any case, 
levirate marriage, as well as being a far-from-rare occurrence, is such a fundamental 
concept that an entire tractate is devoted its many details, on both the theoretical 
and the practical levels. 


Levirate marriage is a novel halakha; see the Gemara on 17b. In other words, it devi- 
ates from the norms of the legal system of the Torah. Generally, one who engages in 
relations with the wife of his brother violates a severe prohibition that makes him 
liable to karet (Leviticus 18:16, 20:21). However, if this woman’s husband dies child- 
less, not only is she permitted to the brother, it is actually a mitzva for him to marry 
her. Since forbidden sexual relationships are among the most severe of Torah prohibi- 
tions, indeed one of the three cardinal sins for which one must allow himself to be 
killed rather than transgress, the fact that one is permitted and even commanded to 
marry his brother’s wife renders levirate marriage a highly exceptional case. 


Several halakhic discussions in this tractate concern the basic question of whether 
the mitzva of levirate marriage merely overrides the prohibition with regard to a 
brother's wife to a limited extent, or whether, in these special circumstances, the 
prohibition does not apply at all. One of the ways the Sages express this dialectic 
tension is with the statement that the verses “You shall not uncover the nakedness 
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of your brother’s wife” (Leviticus 18:16) and “Her brother-in-law will have inter- 
course with her” (Deuteronomy 25:5) were pronounced together (Jerusalem Talmud, 
Nedarim 3:5). 


According to this line of reasoning, it is incorrect to say that a forbidden sexual 
relationship is permitted in the case of levirate marriage. In fact, the opposite is the 
case: The mitzva of levirate marriage applies only when no prohibition is in effect. If 
a potential levirate marriage would violate any other forbidden sexual relationship 
apart from that of a brother's wife, not only is there no mitzva to marry the woman, 
the obligation of levirate marriage does not apply in this case at all and she is actually 


forbidden to the brother. 


Levirate marriage is unique not only with regard to the performance of the mitzva 
itself, but also in the fact that the obligation can be released by the act of halitza. Typi- 
cally, the Torah imposes either absolute obligations that every Jew must fulfill at all 
times, e.g., the love of God; or mitzvot that are incumbent upon certain people part 
of the time, such as donning phylacteries; or commandments that apply if particular 
conditions are met, e.g., the halakhot of commerce or ritual slaughtering. In all these 
cases, once the mitzva is in force, one cannot release himself from the obligation. 


By contrast, the option of halitza effectively provides the brother-in-law with the 
choice of whether or not he wants to perform levirate marriage. Consequently, the 
Sages apparently viewed halitza not as the negation of levirate marriage but as an 
alternative mitzva. Accordingly, the Torah allows the brother-in-law in this situation 
to select between two equivalent mitzvot. Some even maintain that halitza is prefer- 
able to levirate marriage; see 39b. This issue is also possibly connected to the debate 
in the Jerusalem Talmud as to whether halitza is itself a form of acquisition or simply 
an act that exempts the brother-in-law and releases the yevama. 


With these points in mind, these mitzvot can be explained in the following terms. 
When aman dies childless, he leaves behind a void in a soul that was unable to come 
to full fruition in the world. Consequently, his surviving brother must replace him 
by marrying his widow. In this manner the surviving brother is considered to be 
continuing his late brother’s life. For this reason, by Torah law there is no new ritual 
of betrothal or a wedding ceremony in the case of levirate marriage, as it carries on 
the previous bond. This consideration also affects the halakhot of inheritance and 
the marriage contract, among other matters. If the brother-in-law bears a child he is 
viewed as completing his brother’s mission. 


See the Ramban’s Commentary on the Torah with regard to both the episode of 
Judah and Tamar and the chapter on levirate marriage itself, where he discusses the 
fundamental idea of levirate marriages in light of these passages. Indeed, the story 
of Judah and Tamar, among other things, teaches the great responsibility of this task 
and the punishment of those who refuse to fulfill it in the proper manner. 


Conversely, halitza is essentially a ritual of atonement and purification, through 
which the brother-in-law and his yevama are released from their mutual bond and 
from the weighty obligation placed on their shoulders. Moreover, this is the means 
by which the life cycle of the deceased brother is brought to a close. 


Another feature of levirate marriage is that in contrast to a regular marriage, in which 
the man chooses the woman he wishes to wed, the yevama and brother-in-law are tied 
together by a decree of the Torah. This connection, called by the Sages the levirate 


bond, is one of the central topics of the tractate. Some Sages view this link as merely 
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an obligation to marry a particular woman, which in practical terms simply means 
that she is not permitted to marry anyone else until the obligation has been released 
by means of halitza. This opinion is expressed as: There is no bond. However, the 
halakha is that there is a bond, i.e., the link between a brother-in-law and a yevama 
is virtually akin to a marital bond, as she is considered betrothed to him to a certain 
extent. One of the ramifications of this ruling is that her close female relatives are 
forbidden to the brother-in-law. 


In light of the above, to preserve the boundaries of modesty and to prevent any mis- 
comprehension of the halakhot of marriage, the Sages enacted that a brother-in-law 
should perform an act of betrothal with his yevama. This is called a ma‘amar, a levirate 
betrothal. Furthermore, ifhe gives her a bill of divorce while she is waiting for either 
levirate marriage or halitza, his act is effective to a certain extent. On the one hand, 
these rabbinic enactments draw levirate marriage closer to a regular marriage, but 
on the other hand they can cause many problems for the marriage and for halitza. 


Likewise, other decrees of the Sages involving marriage, such as those concerning 
the marriage of a minor girl who is an orphan and the annulment of this tie by her 
refusal of her husband, as well as the marriage of deaf-mutes, also complicate the 
halakhot of levirate marriage, despite the fact that these enactments serve the public 
welfare. Some of these prohibitions stem from sanctity, i.e., they were enacted in 
order to preserve the sanctity of the Jewish people or the priesthood, and some of 
them apply to the entire people, such as having a sexual relationship with a mamzer 
or a man with crushed genitals or other genital wounds, or with converts from differ- 
ent nations. Other forbidden sexual relationships are secondary forbidden relatives 
prohibited by rabbinic law. 


All these cases require not only a thorough analysis on their own account, but they 
must be properly defined before one can establish the relationship between these 
marriages and levirate marriage, which applies by Torah law. This matter concerns 
the validity of levirate marriage and halitza, the whole range of monetary issues that 
arise with regard to inheritance and the marriage contract, and the concomitant 
prohibitions and rights, e.g., the permission to partake of teruma and the conditions 
of the marriage contract. 


Furthermore, numerous other problems with levirate marriage can result from 
various causes, either due to complicated family relationships, e.g., if the yevama is 
permitted to only one of several brothers, or if a few deaths occur in succession, or 
because of factual or halakhic uncertainties. These might be doubts with regard to 
the halakhic and family status of a certain person, or unclear and possibly erroneous 
testimony concerning someone's death. 


The debates and analysis of all these problems, both separately and in various com- 
binations, is why tractate Yevamot is considered one of the hardest, most complex 
tractates in the entire Talmud. 


Tractate Yevamot is comprised of sixteen chapters. Some deal with one clearly defined 
topic, while others discuss several issues spread over different chapters. The last nine 
chapters are included in the present volume: 


Chapter Eight discusses physical blemishes, particularly genital defects. These have 
ramifications with regard to eating teruma, permitted sexual relations, and the defini- 
tion ofa eunuch anda sexually underdeveloped woman [aylonit], statuses that affect 


their eligibility for levirate marriage, among other matters. 
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Chapter Nine provides a list of women who are forbidden to a husband, a yavam, or 
both. It also discusses the halakhot of those who are permitted to partake of teruma 
due to their marriage. 


Chapter Ten debates the range of problems that can result from an erroneous rumor 
of the death of a wife or a husband. These reports can cause complications if the 
surviving member of the couple remarries under these false pretenses. 


Chapter Eleven focuses mainly on doubtful familial relationships, e.g., babies who 
were mixed up with each other, and the relationship status of a family that converted 
together. 


Chapter Twelve deals with the halakhot of halitza; how, when, and in whose presence 
this ritual is performed. It also defines the shoe used for halitza and discusses other 
aspects of the ritual. 


Chapter Thirteen focuses mainly on issues that arise from problematic marriages, 
e.g., the marriage of a minor girl and its annulment through refusal; and the broader 
topic of the marriage of incompetents, such as minors, deaf-mutes, and imbeciles. 


Chapter Fourteen is concerned with the marriage of deaf-mutes and its halakhic 
status, both concerning the rights ensuing from marriage and the possibility of 
levirate marriage. 


Chapter Fifteen concentrates on the status and reliability of various forms of testi- 
mony concerning the death of a husband. 


Chapter Sixteen discusses the circumstances in which one may rely on testimony 
that a husband is dead, what the witnesses must say for their account to be accepted, 
and when one can rely on rumors and invalid witnesses in these cases. 
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Man Woman 


Married couple 


Siblings are indicated by identical 
patterning: 


Members of the same generation 


are usually on the same horizontal row: 


Explanation of Diagrams in Yevamot 


Parents and their offspring are either 
connected by a vertical line, indicated by 
identical shading on their heads, or both: 


ive 
VAV 


For the offspring of an unmarried couple, 
the shading on the head reflects that of 
both the father and the mother: 


© 2o 


KT 


A deceased individual is indicated 
by an X on his head: 


If more than one individual has died, 
each subsequent death is indicated by an 
additional X above the deceased’s head. 
When more than one event is described 
in a single diagram, an arrow points to the 
later event. 


ae 
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A man wounded with crushed testicles or a severed penis shall 
not enter into the congregation of the Lord. A mamzer shall not 
enter into the congregation of the Lord; even to the tenth genera- 
tion shall not of his enter into the congregation of the Lord. An 
Ammonite or a Moabite shall not enter into the congregation 
of the Lord; even to the tenth generation shall none of them 
enter into the congregation of the Lord forever; because they 
did not meet you with bread and with water on the way, when 
you came forth out of Egypt; and because they hired against 
you Balaam, son of Beor, from Pethor of Aram Naharaim, to 
curse you. 

(Deuteronomy 23:2-5) 


You shall not abhor an Edomite, for he is your brother; you shall 
not abhor an Egyptian, because you were a stranger in his land. 
‘The sons of the third generation that are born to them may enter 
into the congregation of the Lord. 

(Deuteronomy 23:8-9) 


This chapter continues the discussion in the previous chapter and addresses a 
number of issues related to women who, as a result of their marriages, are entitled to 
eat teruma or are disqualified from doing so. Parallel to the case where it is permit- 
ted for a man to eat teruma while his wife is disqualified because their union itself 
is forbidden, there is a case where it is prohibited for the priest himself to eat teruma, 
but nevertheless he enables his wife to eat teruma on his account. 


The Gemara then clarifies the halakhot governing those who are prohibited from 
entering into the congregation of the Lord, i.e., marrying an individual who is fit and 
Jewish from birth. These restrictions may result from a physical injury, e.g., crushed 
testicles; from the individual’s Ammonite, Moabite, Egyptian, or Edomite origins; or 
from his status as a child born of an incestuous or adulterous union [mamzer]. This 
chapter also discusses the differences between these cases and the implications for 
the status of their descendants. 


When the Torah speaks of a man with crushed testicles or a severed penis, it is 
referring to one whose sexual organs were impaired as a result of accident or injury. 
However, there are also others who are unable to have children due to a flaw in their 
sexual development. This includes both a man who is infertile due to natural causes 
[seris hamma] anda sexually underdeveloped woman [aylonit]. A significant portion 
of this chapter is dedicated to defining these cases and establishing their halakhic 
status on different counts, including determining the point at which they reach 
maturity and their eligibility for ordinary and levirate marriages. The discussion 
expands to include other cases of abnormal sexual development: A tumtum, one 
whose external sexual organs are indeterminate and it is unclear whether the person 
is male or female; and a hermaphrodite, who possesses both male and female genitals. 
Since the gender of such people is in doubt, this discussion is relevant to many areas 
of halakha. This chapter deals primarily with their standing with respect to marriage 
and the implications of their sexual relations. 


Introduction to 
Perek VIII 
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Perek VIII 
Daf7o Amuda 


Kb pegun ba) wa m0 
bard tas ws Manna bax 
manna 


TAA SU IDIN DS 
KD DN) ADN K - ppa 3N 
Ra MSS MUSAA na T 

ADN tye T - 99W 


wypay OB = NPT DE AT N 
Dnt 7a nn ox by ova 
"by Dee AI MAW 7D 139P 

AWI- TWUT pins IK TWYN 


pan ayy a vag ean 23 
12% - manna Daix paw bwh 
avin’ Vax DIa V0 win” 
PPW WIT’ m2 ANNA "YD 
ag ja noy Sy noaa wax 
Day manna Waxy ys) awi 

Ja voy 


KIIL PW DN WIN KPP DY 
Saya math wor woe” vain 


An uncircumcised priest," e.g., one for 
MISHNA i 


whom circumcision was considered too 
dangerous, and all those who are ritually impure with any type of 
impurity, may not partake of teruma," the portion of produce that 
must be set aside for the priests. However, their wives and their 
slaves may partake of teruma." 


With regard to both a man with crushed testicles or with other 
wounds to his genitals [petzua dakka] and one whose penis has 
been severed [kerut shofkha], it is prohibited for them to marry a 
woman who was born Jewish. If they are priests they and their 
slaves may partake of teruma, as this condition does not disqualify 
them or their property. However, their wives may not partake" of 
teruma, because if a priest has relations with his wife after suffering 
his injury, he renders her a halala, a woman who is disqualified from 
marrying a priest, as he has engaged in forbidden sexual relations 
with her. If such a priest did not know his wife, i.e., did not engage 
in sexual relations with her, after his testicles were crushed or his 
penis was severed, she may partake of teruma, as she had married 
the priest in a permitted manner." 


And who is deemed a man with crushed testicles?" It is anyone 
whose testicles have been wounded, even one of them. And one 
whose penis has been severed is anyone whose sexual member 
has been cut off. As for the measure that renders him unfit, if there 
remains a portion of the corona, even as much as a hairsbreadth, 
he is still fit. However, if nothing at all is left of the corona, he is 
considered as one with a severed penis, for whom it is prohibited 
by Torah law to marry a Jewish woman. 


+ E M ARA It is taught in a baraita that Rabbi Elazar 


said: From where is it derived that an 
uncircumcised priest may not partake of teruma? It is stated: “A 
sojourner and a hired servant shall not eat thereof” (Exodus 
12:45) with regard to the Paschal lamb, and it is stated: “A 
sojourner of a priest and a hired servant shall not eat of the holy 
thing” (Leviticus 22:10) with regard to teruma. Just as “a sojourner 
and a hired servant” stated with regard to the Paschal lamb 
indicates that an uncircumcised man is prohibited from eating it, 
so too, “a sojourner and a hired servant” stated with regard to 
teruma teaches that an uncircumcised man is prohibited from 
eating it. 


Rabbi Akiva says: This proof is not necessary, as the verse states: 

“Any man [ish ish] from the seed of Aaron who is a leper or a zav 
shall not eat of the holy things until he be pure” (Leviticus 22:4). 
The repetition of the word ish, meaning man, comes to include an 
uncircumcised man, indicating that he is like one who is ritually 
impure and therefore may not partake of consecrated food. 


NOTES 


An uncircumcised priest — Soya: According to Rashi, this refers is questioned by several commentaries, as the conclusion of 


to one whose brothers died as a result of circumcision and 
therefore it was considered too dangerous to circumcise him. 
Rabbeinu Tam, however, maintains that since in such a case he 
is not obligated to circumcise himself, he does not fall into the 


category of the uncircumcised, and he may therefore eat teruma. 


Instead, the mishna is dealing with one who is afraid of being 
circumcised (see Ramban and Rashba). 


Their wives may not partake - bon x pw: The early 
authorities inquire as to why in fact the wife of a man with 
crushed testicles or a severed penis may not eat teruma. Rashi 
explains that these women are considered halalot, women 
who are disqualified from marrying a priest, but his opinion 


he Gemara is that a woman is made a halala only by one who 
was prohibited to her from the outset, and a man with crushed 
esticles does not fall into this category. Rashba and others 
explain that this limitation applies only to those disqualified 
rom the priesthood, whereas a man with crushed testicles is 
orbidden to the entire congregation. Others suggest that since 
he suffered his injury in the meantime, it is as though his body 
had changed, and therefore he is considered as prohibited to her 
rom the outset (Tosafot Yeshanim); a similar idea is mentioned 
by the Rashash. According to the Rambam, it is prohibited for 
his woman to eat teruma, not because she is a halala, but 
because she is deemed a zona, as she has engaged in relations 
with a man forbidden to her. 


HALAKHA 
An uncircumcised priest may not partake of teruma - 
MAINA NOK bay: It is prohibited for an uncircumcised 
priest to partake of teruma (Rambam Sefer Zera‘im, Hilkhot 
Terumot 7:10). 


The wife of an uncircumcised priest — by jaa n: It is 
permitted for the wife and slaves of an uncircumcised or 
ritually impure priest to eat teruma (Rambam Sefer Zera’im, 
Hilkhot Terumot 7:12). 


A priest with crushed testicles — x37 ya% pa: A priest 
with crushed testicles or a severed penis may eat teruma, 
and the same applies to his slaves. It is also permitted for his 
wife to eat teruma, provided that she has not had relations 
with him since he suffered his injury (Rambam Sefer Zera'im, 
Hilkhot Terumot 7:13). 


Who is deemed a man with crushed testicles — 171 
X37 Ya¥s: A man with crushed testicles is one whose tes- 
ticles have been wounded. A man with a severed penis is 
one whose sexual member has been cut off. If part of his 
member has been removed but a portion of the corona 
remains, even as little as a hairsbreadth around the member, 
he is deemed fit (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
16:3-4; Shulhan Arukh, Even HaEzer 5:2). 
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NOTES 
Rabbi Eliezer - qw vat: The reference here is clearly 
to Rabbi Elazar, who is mentioned in the baraita from 
which this is a quote. The names Eliezer and Elazar 
differ in only one letter in Hebrew and are often con- 
fused, both in manuscripts and in printed editions of 
the Talmud. 


What is unique to the Paschal lamb? It is that one 
is liable to receive karet for eating it due to. ..being 
ritually impure - x99..Dw voy pan paw Mpa} m: 
Tosafot note that some authorities omit from this list 
one who is impure, as the prohibition with regard to 
impurity applies to teruma as well. Some point out that 
there is still a difference between the two cases: If one 
who is ritually impure partakes of the Paschal lamb, he 
is liable to receive karet, whereas if he eats teruma he 
is liable only to receive death at the hand of Heaven. 
t is also cited in the name of Rashi, and explained in 
urther detail by the Meiri, that one who inadvertently 
eats of the Paschal lamb in a state of impurity must 
bring a sin-offering, which is not the case with regard 
o teruma. The Meiri adds that in the case of the Paschal 
amb one is liable even if it is the offering that is impure 
and he himself is ritually pure, whereas with regard 
o teruma a ritually pure individual who eats impure 
teruma is not liable. 


LANGUAGE 


Not so [la'ei] - wx: The source and precise meaning 
of this word are unclear. Rashi explains that it means: 
In truth (Shabbat 64a). The Arukh proposes that it is 
a combination of the Aramaic word /a, meaning no, 
and ei, from the Greek vidc, huios, meaning son. The 
meaning of the expression is therefore roughly parallel 
to: No, my son. Alternatively, /a may be understood as a 
prefix meaning certainly or indeed, while ei means yes. 
In any event, the expression introduces an inescapable 
conclusion that the statement that follows must be 
accepted as true. 


HALAKHA 


It is prohibited for a sojourner and a hired servant 
to partake of teruma - TANNA DVDN VIV) Ain: 
It is prohibited for all non-priests to eat teruma, even 
a sojourner or the hired servant of a priest (Rambam 
Sefer Zera’im, Hilkhot Terumot 6:5). 
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The Gemara analyzes this baraita in detail. The Master said: Rabbi 
Eliezer" says that it is stated: “A sojourner and a hired servant” 
with regard to the Paschal lamb, and it is stated: “A sojourner and 
a hired servant” with regard to teruma. Just as “a sojourner and 
a hired servant” stated with regard to the Paschal lamb indicates 
that an uncircumcised man is prohibited from eating it, so too, 
“a sojourner and a hired servant” stated with regard to teruma 
teaches that an uncircumcised man is prohibited from eating it. 


With regard to this verbal analogy the Gemara comments: The 
phrase “a sojourner anda hired servant” must be available, i.e., super- 
fluous in its context and therefore available for the purpose of estab- 
lishing a verbal analogy. As, if it is not available, the verbal analogy 
can be refuted logically, as it is possible to say: What is unique to 
the Paschal lamb? It is that one is liable to receive karet for eating 
it due to its being piggul, an offering that was sacrificed with the 
intent to consume it after its appointed time, or due to its being notar, 
the flesh of an offering that is left over beyond its allotted time, or 
due to the one consuming it being ritually impure." Therefore, it 
could be argued that it is owing to the Paschal lamb’s special sanctity 
and severity that an uncircumcised man may not partake of it. But 
from where is it derived that an uncircumcised priest may not eat 
teruma? The Gemara concludes: This is not so [laei], as the phrase 
is in fact available for establishing the verbal analogy. 


The Gemara asks: Which of the instances of the phrase “a sojourner 

and a hired servant” is not needed in its own context and is therefore 

available for establishing a verbal analogy? If one would claim that 

it is that which is stated with regard to teruma, certainly those words 

are necessary, as it is taught in a baraita: “A sojourner”; this is 

referring to a Hebrew slave who was acquired as a permanent acqui- 
sition until the Jubilee Year, i.e., a slave who did not wish to terminate 

his servitude and underwent a ceremony in which his ear was pierced 

with an awl. “A hired servant”; this is referring to a Hebrew slave 

who was acquired as an acquisition for a period of six years. 


The baraita asks: And let the verse state only that “a sojourner” may 
not eat teruma, and not state anything about “a hired servant,’ and 
I would say by way of an a fortiori inference: If a slave who was 
acquired as a permanent acquisition may not partake of teruma, 
then with regard to one who was acquired as an acquisition for only 
six years, all the more so is it not clear that he should be prohibited 
from eating it? 


The baraita answers: If it was written so, I would have said with 

regard to “a sojourner” that this is referring to a slave who was 

acquired as an acquisition for a period of six years, as he may not 

eat teruma; but one who was acquired as a permanent acquisition 

may in fact partake of teruma. Therefore, the term “a hired servant” 
comes and teaches that “a sojourner” is referring to a slave who 

had his ear pierced and must now remain with his master until the 

Jubilee Year, and that although he was acquired as a permanent 

acquisition, he may not partake of teruma. 


The Gemara proposes: Rather, it is the phrase with regard to the 
Paschal lamb that is available for establishing a verbal analogy. This 
phrase: “A sojourner and a hired servant,” that the Merciful One 
writes with regard to the Paschal lamb, to what is it referring? If 
we say that the verse is referring to an actual sojourner and to a 
hired servant, i.e., a Hebrew slave who was acquired permanently 
or for a fixed number of years, can it possibly be that because he is 
a sojourner or a hired servant he is exempt from the mitzva of the 
Paschal lamb? If one answers in the affirmative and argues that a 
Hebrew slave, like his Canaanite counterpart, is considered his mas- 
ter’s property and is therefore no longer obligated in all the mitzvot 
like a freeman, this conclusion is difficult, as we maintain with 
regard to teruma that a Hebrew slave may not partake of it on 
account of his priestly master." 
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Apparently his master does not acquire his body" and thereby 
effect a change in his personal status; rather, he remains a Jew in 
every sense. Here too, then, with regard to the Paschal lamb, his 
master does not acquire his body as a slave, and so he is obviously 
obligated in the mitzva of the Paschal lamb. Rather, the phrase is 
superfluous and was written only to be available to teach a different 
matter. 


The Gemara poses a question: And yet there is still a difficulty: The 
verbal analogy is available from only one side, as only the phrase 
with regard to the Paschal lamb is superfluous in its context, and we 
heard Rabbi Elazar, who said with regard to a verbal analogy avail- 
able from only one side that one can derive from it, and one can 
also refute it logically if there is reason to distinguish between the 
two cases. Since there are grounds here for differentiating between 
the two halakhot in this case, why is the verbal analogy upheld? 


The Gemara answers: Since the phrase “a sojourner and a hired 
servant” is not needed for its own matter, there are two superfluous 
terms, and one may cast one superfluous term on the halakha 
with regard to which it is learned that teruma may not be eaten by 
one who is uncircumcised, and one may cast the other one on the 
halakha with regard to the Paschal lamb that teaches this, and in 
this manner it is like a verbal analogy that is available from both 
sides,’ which cannot be refuted. 


The Gemara raises a question: There is a principle that there cannot 
be half a verbal analogy. Consequently, if this verbal analogy is 
accepted, the following halakha that can be derived by way of the 
same analogy should be accepted as well: Just as with regard to the 
Paschal lamb, one who is an acute mourner, i.e., whose relative 
died that same day and has not yet been buried, is prohibited from 
eating it, so too, with regard to teruma, an acute mourner should 
be prohibited from eating it, but in fact this is not the case. 


Rabbi Yosei bar Hanina said: The verse states: “No foreigner may 
eat of the holy thing” (Leviticus 22:10), which indicates: A disquali- 
fication stemming from foreignness I told you prevents one from 

eating teruma, but not a disqualification based on acute mourning." 

The Gemara asks: Say that the verse comes to teach that a dis- 
qualification stemming from foreignness prevents one from eating 

teruma, but not a disqualification based on a priest’s lack of circum- 
cision, and so it should be permitted for an uncircumcised priest to 

partake of teruma. The Gemara answers: Isn’t it written with regard 

to both teruma and the Paschal lamb: “A sojourner and a hired 

servant”? From this it is derived by way of a verbal analogy that it 

is prohibited for an uncircumcised priest to eat teruma. 


The Gemara asks: And what did you see that led you to include an 
uncircumcised priest in the prohibition against eating teruma and 
exclude an acute mourner? Perhaps just the opposite is true. The 
Gemara answers: It stands to reason that lack of circumcision 
should be included and should prevent a priest from eating teruma, 
as the halakhot governing an uncircumcised man are stringent in 
several respects, as alluded to by the following mnemonic of key 
words: Acts; karetim; the divine word; the slave. The Gemara 
spells out these stringencies: An uncircumcised man lacks the act 
of circumcision, and this act is performed on his body; the failure 
to perform circumcision is punishable by karet;" circumcision 
existed before the divine word was spoken at Mount Sinai, as the 
mitzva of circumcision had already been given to Abraham; and the 
lack of circumcision of one’s male children and slaves precludes 
one’s eating the Paschal lamb, as is explicitly stated in the Torah 
(Exodus 12:48). 


NOTES 


Apparently his master does not acquire his body — 
may a ap xb xoy: The early authorities are puzzled 
as to the validity of this argument: Even if a Hebrew slave 
belongs to his master, why should he not eat of the Pas- 
chal lamb? After all, a Canaanite slave may also partake 
of this offering. The Ra'avad explains that this passage is 
in accordance with the opinion that women and slaves 
are not obligated in the mitzva of the Paschal lamb (see 
Tosafot). The Ritva proposes that the Gemara was not sug- 
gesting that it should be prohibited for a Hebrew slave to 
eat the Paschal lamb, but rather that he is not obligated 
to do so. However, the Ramban and others maintain that 
the formulation of the Gemara’s difficulty is imprecise, 
and that it merely wishes to emphasize that there is no 
possibility of deriving, by way of an a fortiori inference, 
that a Hebrew slave is not obligated to partake of the 
Paschal lamb. 


BACKGROUND 


A verbal analogy available from both sides - mw nm 
PTI aW maana: A verbal analogy is a fundamental rab- 
binic principle of biblical interpretation appearing in all 
standard lists of exegetical principles. If the same word or 
phrase appears in two places in the Torah and a certain 
halakha is stated explicitly in one of these places, the 
Sages may infer on the basis of verbal analogy that the 
same halakha must apply in the other case as well. In its 
simplest form, the verbal analogy is a type of linguistic 
interpretation by means of which the meaning of an 
obscure word or phrase is inferred on the basis of another 
occurrence of the same word or phrase in a clearer con- 
text. However, it is often used not only to determine the 
meaning of obscure words and phrases, but to transfer 
entire halakhot from one context to another. 

Verbal analogies are unique among the exegetical 
principles in that they are based on verbal, rather than 
conceptual, similarity. For this reason there are a number 
of limitations placed on their use. One of the limitations 
imposed is the principle that one cannot expound a ver- 
bal analogy on his own; rather, he must have received 
a tradition to this effect from his teachers, who in turn 
learned it from their teachers, all the way back to Moses 
at Sinai. Furthermore, according to many, the analogy can 
be drawn only if the key words are available, meaning that 
they are superfluous, i.e., not needed as a source for some 
other halakha. If the key words are not superfluous, the 
verbal analogy may be refuted logically. 


HALAKHA 
Acute mourning with regard to teruma — TINNA MVI: 
The state of acute mourning does not render the mourner 


disqualified from eating teruma (Rambam Sefer Zera'im, 
Hilkhot Bikkurim 3:5). 


The punishment of karet for failure to perform circumci- 
sion - aba by mp wy: Circumcision is a positive mitzva 
whose lack of fulfillment is punishable by karet (Rambam 
Sefer Ahava, Hilkhot Mila 1:1). 
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NOTES 

It is relevant at any time - nyw boa TW? 13W: One 
explanation is that the mitzva of circumcision must 
be performed during the day, whereas acute mourn- 
ing applies at night as well. The Meiri notes that this 
interpretation is not in accordance with the accepted 
halakha that acute mourning applies at night only by 
rabbinic decree. 


Acute mourning with regard to the Paschal lamb — 
nD My: Tosafot conclude that the halakha govern- 
ing the Paschal lamb is derived from tithes by verbal 
analogy, whereas the Meiri maintains that it is derived 
by an a fortiori inference. Although this dispute has no 
direct practical ramifications, it does affect the manner 
in which the halakha of other offerings is derived from 
the Paschal lamb. 


HALAKHA 
The lack of circumcision of one’s male children and 
slaves prevents — N33% Y72210 non: One who has 
not circumcised all of his male children and slaves may 
not offer the Paschal lamb. If the offering was slaugh- 
tered before they were circumcised, it is invalid (Rambam 
Sefer Korbanot, Hilkhot Korban Pesah 5:5). 
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Rava said: Even without the rationale that these arguments are 

more numerous, you still could not say that the verbal analogy 
renders it prohibited for an acute mourner to eat teruma. As, is it 
possible to say that we should leave out the lack of circumcision 

from the prohibition against eating teruma even though it is writ- 
ten explicitly with regard to the Paschal lamb itself, and learn 

the halakha that acute mourning is included in the prohibition 

by way of a verbal analogy from the Paschal lamb" when this 

halakha that an acute mourner is barred from bringing the Paschal 

lamb is never stated explicitly? As the prohibition against acute 

mourning with respect to the Paschal lamb itself we learn only 
from the halakha governing tithes. 
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The Gemara raises another question: If the verbal analogy is valid, 
then the following halakha that can be derived by way of the 
same analogy should be accepted as well: Just as with regard to 
the Paschal lamb, the lack of circumcision of one’s male children 
and slaves prevents one from eating of the offering" until he 
ensures that all of the male members of his household have 
been circumcised, so too, with regard to teruma, the lack of 
circumcision of one’s male children and slaves should prevent 
one from partaking of teruma. However, in reality this is not the 


halakha. 
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The Gemara rejects this argument: The verse states with regard 
to the Paschal lamb: “When you have circumcised him, then 
he shall eat from it” (Exodus 12:44). The words “from it” teach 
that the lack of circumcision of one’s male children and slaves 
prevents one from eating the Paschal lamb, but the lack of cir- 
cumcision of one’s male children and slaves does not prevent 
one from eating teruma, if he himself is eligible to eat it. 
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The Gemara raises a difficulty: Ifso, that the words “from it” come 
to exclude any other case, say a similar exposition with regard to 
the uncircumcised. As it is stated with regard to the Paschal lamb: 

“No uncircumcised person shall eat from it” (Exodus 12:48), 
indicating that “from it,’ the Paschal lamb, an uncircumcised man 
may not eat, but he may eat from teruma. The Gemara answers: 
Isn’t it written with regard to both teruma and the Paschal lamb: 

“A sojourner and a hired servant”? From this it is derived by way 
of a verbal analogy that an uncircumcised priest may not partake 
of teruma. 
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The Gemara asks: And what did you see that led you to include 
an uncircumcised priest in the prohibition against eating teruma, 
and not one whose male children and slaves have not been 
circumcised? The Gemara answers: It stands to reason that 
one’s own lack of circumcision should be included and should 
preclude his eating teruma, as an uncircumcised man lacks an act 
that is performed on his own body, and the failure to perform 
circumcision is punishable by karet. The Gemara counters: On 
the contrary, the lack of circumcision of one’s male children 
and slaves should be included and should preclude a priest’s 
eating teruma, as it is relevant at any time, since whenever one 
has a male child or slave under his authority he is commanded to 
circumcise him. 
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The Gemara answers: These arguments for including one’s own 
circumcision in the prohibition are more numerous. And if you 
wish, say: Even without the rationale that these arguments are 
more numerous, you still could not say that the verbal analogy 
comes to include in the prohibition against eating teruma one 
whose male children or slaves have not been circumcised. As, is 
there anything that his own lack of circumcision" does not 
preclude him from doing but the lack of circumcision of others 
does preclude him from doing? Rather, it must be that the verbal 
analogy comes to teach that the priest’s own lack of circumcision 
precludes his eating teruma, while that of his male children and 
slaves does not. 


The Gemara poses a question: Now that you have said that the 
phrase “from it” used in this context comes for an exposition and 
serves to exclude other cases, with regard to the phrase “from it” in 
the verse “No stranger shall eat from it” (Exodus 12:43), why do I 
need it? The Gemara answers: This, too, teaches that it is only from 
it, eating the Paschal lamb, 


that apostasy [meshumadut]: disqualifies," as the term “stranger” 
in this context is understood to refer to a Jew whose conduct makes 
him estranged from God, and he is disqualified from eating the 
Paschal lamb, but apostasy does not disqualify one from eating 
tithe." 


” 


The Gemara asks further: If so, with regard to the phrase “from it 
in the verse “No uncircumcised person" shall eat from it” (Exodus 
12:48), which again emphasizes “from it” and not from another 
item, why do I need it? The Gemara answers: This teaches that only 
from it, the Paschal lamb, one who is uncircumcised may not eat, 
but he eats matza and bitter herbs." One who is uncircumcised is 
obligated to eat matza and bitter herbs on Passover, just like any 
other Jew. 


The Gemara continues: And it was necessary for the Torah to write 
the prohibition with regard to an uncircumcised man, and it was 
necessary for the Torah to write a separate prohibition with regard 
to any stranger. As, if the Merciful One had written only about an 
uncircumcised man, one might have thought that only for him is it 
prohibited to eat from the Paschal lamb because the foreskin is 
repulsive, but with regard to a stranger, who is not repulsive, say 
that it is not prohibited. And ifthe Merciful One had written only 
about any stranger, one might have concluded that only for him is 
it prohibited to eat from the Paschal lamb because his heart is 
not directed toward Heaven due to his apostasy, but with regard to 
an uncircumcised man, whose heart is directed toward Heaven, 
and it is only on account of unavoidable circumstances that he 
has not undergone circumcision, say that there is no prohibition 
against his eating the Paschal lamb. Therefore, it is necessary to 
teach both cases. 


LANGUAGE 


Apostasy [meshumadut] - 


mvaa: There are various opin- 
ions as to the etymology of this word. Some understand the 
original meaning of the word as connected to the root sh-m-d, 
in the sense of a decree enacted against the Jews that they 
must change their religion. Therefore, the primary sense of the 
word meshumad is: One who was forced to convert to another 
religion. Rav Hai Gaon argues that the word is derived from the 
ancient Aramaic amad, meaning immersed, and a meshumad, 
the abbreviated form of meshuamad, is one who has been 


baptized. From here the word was taken to mean anyone who 
converted to another religion. The Ramban, however, suggests 
that the word is a shortened form of meshumada, from the Ara- 
maic eshtamoda, meaning alienate. Therefore, a meshumad is 
anyone alienated from his religion. Others are of the opinion that 
the term is derived from the word shemad in the sense of excision, 
close in meaning to the root sh-m-t, meaning: Place under a ban. 
According to this opinion, meshumad means one who is cursed 
and cut off from the Jewish people. 


NOTES 


Is there anything that his...lack of circumcision, etc. — 
^a mows YPDM: This point is so obvious that some 
commentaries are puzzled as to the Gemara’s initial line 
of thought: How could it have been considered possible 
that the lack of circumcision of others is more problem- 
atic than one’s own? The Ritva suggests that one could 
claim that this is a kind of penalty, as, if the halakha is 
not stringent with regard to such an individual, he will 
be lax and never circumcise those under his authority. 
Tosefot HaRosh and the Meiri explain that since aman who 
remains uncircumcised usually does so due to circum- 
stances beyond his control, one might have thought that 
he should not be prohibited from eating teruma, whereas 
no such excuse applies to his failure to circumcise others. 


HALAKHA 


Apostasy disqualifies — nhia mTw: One who feeds 
an olive-bulk of the Paschal lamb to an apostate guilty 
of idolatry has transgressed a negative mitzva (Rambam 
Sefer Korbanot, Hilkhot Korban Pesah 9:7). 


He eats matza - n%n3 KTb: An uncircumcised man 
is obligated to eat matza and bitter herbs on Passover 
(Rambam Sefer Korbanot, Hilkhot Korban Pesah 9:8). 


NOTES 


But apostasy does not disqualify one from eating tithe - 
wyna nbpis mawn PNI: Tosafot state that apostasy 

does not disqualify a priest from eating teruma either, and 

they explain how both halakhot can be derived from the 

same exclusion. However, Rashba, who apparently had 

a different reading of the Gemara in Pesahim, maintains 

that apostasy does disqualify a priest from eating teruma. 
Since there is a verbal analogy between the Paschal lamb 

and teruma, they are equated in every possible manner. 


No uncircumcised person -5w bs: One issue concern- 
ing the prohibition against gentiles eating from the Pas- 
chal lamb is the question: To whom does the prohibition 
apply? If one claims that it applies to Jews in that they may 
not feed gentiles from the offering, there is no need fora 
special teaching with regard to a circumcised Arab, as this 
prohibition itself is a novelty. For this reason some com- 
mentaries say that the prohibition applies to the gentile 
himself. Tosefot HaRosh points out that it is unusual for 
the Torah to state a special halakha that applies only to 
gentiles and not to Jews. 
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NOTES 

Rabba said that Rabbi Yitzhak said — pny» +31 %2% 737: On 
74a the statement is that of Rava, citing Rabbi Yitzhak. Rabba 
and Rava are actually the same name; they are spelled 
slightly differently in order to distinguish between two very 
important amora‘im: Rabba bar Nahmani and his student, 
Rava, the son of Rav Yosef bar Hama. Despite this convention, 
he names are often confused, both in manuscripts and in 
printed editions of the Talmud. 


An acute mourner — pix: The halakhot of acute mourning 
are derived from the verses describing Aaron on the day 
his sons died. The verse “Behold, this day have they offered 
heir sin-offering” (Leviticus 10:19), teaches that by Torah 
aw, the period of acute mourning applies only on the day 
of death (Rabbeinu Yehonatan). The Gemara further derives 
rom the verse “And its end as a bitter day” (Amos 8:10), that 
he halakhot of acute mourning apply for the entire day, 
but only during the day. The extension of the halakhot of 
acute mourning to the night following the first day is by 
rabbinic decree. Although the mourning rites continue into 
he following seven- and then thirty-day periods, only the 
period of acute mourning involves prohibitions related to 
he Temple and offerings. 


To include a circumcised Arab — bana aw mind: If this 
Arab is a gentile, how is he better than a “stranger, an apos- 
ate Jew? The early authorities suggest that it might have 
been argued that although the stranger was originally a 
Jew, since he renounced and abandoned his religion he 
may be lower in status than a gentile (Ramban; Rashba). 
The Halakhot Gedolot explains that this is referring to an 
Arab who converted but there was as yet no dripping of 
covenantal blood, the procedure used in the case of a con- 
vert who converted when already circumcised (see Meiri). 


BACKGROUND 


Gibeonite — »2\ya3: The Gibeonites mentioned here are 
apparently not the Gibeonites mentioned in the Bible. The 
Arukh and others read: Gavnoni, which Rabbeinu Hananel 
understands as a reference to the Gavnonim, meaning: 
The nation that lives in the mountains, from the word giva, 
meaning mountain. According to some commentaries, they 
live in the mountains on the east bank of the Jordan, while 
others propose that they are members of a nation that lived 
in the Gubia district in the mountains south of Caucasia. 
According to Rashi, it is the name of a talmudic-era nation 
that practiced circumcision. 


14 


YEVAMOT: PEREK VIII: 71A ` NY 47’ pa 


vase aT 2% mab raaa naan 
‘POS 21 


PIS WX IK KDP DT OK 
misty "woe woe” TIN NIT T 
Hain mes mia xeon Soya nx 
NTP TE NPI BTA DH II TDN 

max x) qb max nn a 


wore” DN KI MOW KINDY 
ON 


PIMI EHP NVA PNT 
vara mwyn aw mab 
sana NYYD Ayn win Ty 
nbs, a7 999 tw TID way 

pase PIIVI 


paw aai a> mit mong ITI 
peas nay ayy boa mw 
iayy ppo ta px own) 


WD PI KOLN KII WD T 
Wm” TP DS R PYR ND 


kaya] "pov awin’ NT KD PY a1 
MAYD KYW I vas 2m") pay 
Sang asyan dina aw 


The Gemara asks: With regard to the phrase “of it” in the verse “Do 
not eat of it raw, nor boiled in water, but roasted in fire” (Exodus 
12:9), and the phrase “of it” in the verse “And you shall let nothing 
of it remain until the morning” (Exodus 12:10), both of which are 
terms of exclusion, why do I need them? The Gemara answers that 
they are necessary for that which Rabba said that Rabbi Yitzhak 
said, as will be explained later (74a)." 


The Master said above in the baraita: Rabbi Akiva says that it is 

not necessary to derive by way of a verbal analogy the halakha that 
an uncircumcised priest may not eat teruma, as the verse says: 

“Any man [ish ish] from the seed of Aaron who is a leper or a zav 

shall not eat of the holy things” (Leviticus 22:4). The repetition of 
the word ish comes to include an uncircumcised man and indicate 

that he too may not partake of consecrated food. The Gemara asks: 
But say that the verse comes to include an acute mourner’ in 

the prohibition against eating teruma. Rabbi Yosei, son of Rabbi 

Hanina, said: The verse states: “No foreigner may eat of the holy 
thing” (Leviticus 22:10), which indicates: A disqualification stem- 
ming from foreignness I told you prevents one from eating teruma, 
but not a disqualification based on acute mourning. 


The Gemara asks: Say that the verse comes to teach that a disquali- 
fication stemming from foreignness prevents one from eating 
teruma, but not a disqualification based on the priest’s lack of 
circumcision, and so it should be permitted for an uncircumcised 
priest to partake of teruma. The Gemara answers: Isn’t it written: 

“Any man [ish ish]; where the repetition of the word ish comes to 
include an uncircumcised priest in the prohibition? 


The Gemara asks: And what did you see that led you to include an 
uncircumcised priest in the prohibition against eating teruma and 
exclude an acute mourner? The Gemara answers: It stands to 
reason that lack of circumcision should be included and should 
preclude a priest’s eating teruma, as the halakhot governing an 
uncircumcised man are stringent in several respects, as alluded 
to by the following mnemonic of key words: Acts; karetim; the 
divine word; the slave. The Gemara explains: An uncircumcised 
man lacks the act of circumcision, and this act is performed on 
his body; the failure to perform circumcision is punishable by 
karet; circumcision existed before the divine word was spoken at 
Mount Sinai, as the mitzva of circumcision had already been given 
to Abraham; and the lack of circumcision of one’s male children 
and slaves precludes one’s eating the Paschal lamb. 


The Gemara counters: On the contrary, acute mourning should 
be included and it should prevent a priest from eating teruma, as 
acute mourning is relevant at any time, it applies to both men and 
women, and it is not in the mourner’s power to render himself 
fit until after the deceased is buried. 


The Gemara answers: These arguments for including an uncircum- 
cised priest in the prohibition are more numerous. Rava said: 
Even without the rationale that these arguments are more numer- 
ous, you still cannot say that an acute mourner should be included 
and an uncircumcised priest should be excluded, as the verse 
states: “Any man [ish ish]; emphasizing maleness. Now, what 
matter applies to a man and not to a woman? You must say that 
it is lack of circumcision, and therefore it cannot be that the 
phrase comes to include acute mourning in the prohibition. 


The Gemara asks: And what does Rabbi Akiva do with this 
phrase: “A sojourner and a hired servant,” as it is not needed 
for the Paschal lamb? Rav Shemaya said: It serves to include 
a circumcised Arab‘ and a circumcised Gibeonite® in the pro- 
hibition against the eating of the Paschal lamb. Although they have 
been circumcised, it is prohibited for them to partake of the 
offering. 
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The Gemara poses a question: And are these considered circum- 
cised? But didn’t we learn in a mishna (Nedarim 31b): If one 
vowed: The benefit that I might gain from the uncircumcised is 
konam* to me," i.e., forbidden to me like consecrated property, 
then it is permitted for him to derive benefit from uncircumcised 
Jews, and it is prohibited for him to derive benefit from the cir- 
cumcised of the nations of the world, as gentiles are considered 
uncircumcised even if they have their foreskins removed. And 
conversely, if he vowed: The benefit that I might gain from the 
circumcised is konam to me," it is permitted for him to derive 
benefit from the circumcised of the nations of the world, as they 
are not considered circumcised, and it is prohibited for him to 
derive benefit from uncircumcised Jews. This indicates that the 
circumcision of gentiles is disregarded. 


Rather, the phrase “a sojourner and a hired servant” comes to 
include in the prohibition against eating of the Paschal lamb 
a convert to Judaism who was circumcised but did not yet 
immerse™ in a ritual bath, and a child who was born circum- 
cised," i.e., without a foreskin. Although he does not have a fore- 
skin, he is still seen as lacking the act of circumcision. And he, 
Rabbi Akiva, maintains that it is necessary to drip covenantal 
blood from him, in lieu of circumcision, in order to usher him 
into the covenant of Abraham, even though he has no foreskin 
that can be removed. 


And Rabbi Eliezer, who uses the words “a sojourner and a hired 
servant” for a verbal analogy, conforms to his standard line of 
reasoning, as he said: A convert who was circumcised but did 
not yet immerse is a proper convert in every way. Therefore, the 
verse cannot come to exclude such an individual. And he main- 
tains that in the case of a child who was born circumcised, it is 
not necessary to drip covenantal blood from him. Since he was 
born without a foreskin, no additional procedure is necessary. 


The Gemara asks: And what does Rabbi Eliezer do with this 
inclusive phrase “any man [ish ish]”? The Gemara answers: He 
maintains that the Torah spoke in the language of men, meaning 
that no special halakha is derived from this expression, as it is 
common biblical vernacular. 


Rav Hama bar Ukva raises a dilemma: With regard to an uncir- 
cumcised child who is less than eight days old and not yet fit for 
circumcision, what is the halakha with respect to anointing him" 

with oil of teruma?" The Gemara explains the two sides of the 

question: Does lack of circumcision not at its appointed time," 

meaning before the obligation of circumcision goes into effect, 
preclude the infant's benefiting from teruma, as he has the status 

ofan one who is uncircumcised, or perhaps it does not preclude 

his benefiting from teruma, as he is not considered uncircumcised 
until the mitzva of circumcision is applicable? 


HALAKHA 


One who vows not to benefit from the uncircumcised — 771373 
pwn TIT: It is prohibited for one who vows not to derive 
benefit from the uncircumcised to derive benefit from gentiles, 
even if they underwent circumcision, and it is permitted for him 
to derive benefit from Jews, even if they are uncircumcised 
(Rambam Sefer Hafla‘a, Hilkhot Nedarim 9:22; Shulhan Arukh, 
Yoreh Dea 217:41). 


One who vows not to benefit from the circumcised - 771373 
odin ya: It is prohibited for one who vows not to derive ben- 
efit from the circumcised to derive benefit from Jews, even if 
they are uncircumcised, and it is permitted for him to derive 
benefit from gentiles, even if they underwent circumcision 


(Rambam Sefer Hafla‘a, Hilkhot Nedarim 9:22; Shulhan Arukh, 
Yoreh De'a 217:42). 


A convert who was circumcised but did not yet immerse — 73 
bap x baw: If a gentile undergoing conversion was circum- 
cised but did not yet immerse, or he immersed but was not yet 
circumcised, he is not a convert until he undergoes circum- 
cision and immerses himself, in accordance with the Rabbis 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 13:6). 


A child who was born circumcised — brn. Taw op: Ifa child 
was born without a foreskin, it is necessary to drip covenantal 
blood from him, as the halakha is ruled in accordance with the 


NOTES 


Konam - daip: A konam is a type of vow, the halakhot of 
which are explained at length in tractate Nedarim. The word 
konam refers to an offering; one renders an item prohibited 
to himself as though it were an offering. One of the basic 
principles of a konam is that it cannot apply to an action or 
an abstract state, but only to an object the likes of which can 
be consecrated. Therefore, the phrase: The benefit is konam 
to me, in essence means: | shall be prohibited by a konam 
from deriving benefit (see Tosafot). 


To include a convert who was circumcised but did not yet 
immerse — bay x baw ap} minx: The early authorities are 
puzzled as to why a special verse is required for this hala- 
kha. Since a convert who was circumcised but did not yet 
immerse is not a Jew, he certainly may not partake of the 
Paschal lamb, like any other gentile. They explain that once 
he has undergone circumcision for the purpose of conver- 
sion, he is no longer classified as a gentile, and since his heart 
is directed toward Heaven and he is not uncircumcised, one 
might have thought that he may eat of the Paschal lamb 
(Ramban; Rashba). 


What is the halakha with respect to anointing him - ma 
rd: The later authorities discuss which prohibition might 
be violated by this anointment. One explanation is that while 
the child himself is not obligated in mitzvot, an adult may 
not act in a manner that will cause the boy to benefit from a 
prohibition. According to this opinion, it is prohibited for an 
adult to feed a minor non-kosher food, despite the fact that 
the latter is not obligated in mitzvot (Arukh LaNer). Others 
maintain that there is no such prohibition; rather, the ques- 
tion here relates to the loss of teruma and the possible theft 
involved: If the child is considered uncircumcised and teruma 
oil is used on his account, the teruma has been misused 
(Mei Neftoah). 


Lack of circumcision not at its appointed time — mow 
Aga Kow: Many early authorities are of the opinion that 
this question with regard to lack of circumcision not at its 
appointed time is left unresolved by the Gemara, as Rabbi 
Zeira's proof is ultimately refuted. Therefore, the ruling with 
regard an uncircumcised newborn is unknown (Rabbeinu 
Hananel; Rid; Rashba). Others maintain that the problem 
is resolved concerning uncircumcised males under one’s 
authority, and therefore the question concerning one’s own 
uncircumcised state may be answered as well (see Meiri and 
Kesef Mishne on the Rambam). Yet others claim that although 
in the Babylonian Talmud the dilemma is left unresolved, in 
the Jerusalem Talmud it is explained that an uncircumcised 
male prior to the time of obligation is not considered uncir- 
cumcised, and the Jerusalem Talmud is relied upon when it 
is not contradicted by the Babylonian Talmud (see Yam shel 
Shlomo). In the Jerusalem Talmud the following question 
is raised as well: On the eve of the eighth day, is the child 
considered an uncircumcised male not at its appointed time, 
in light of the halakha that circumcision is not performed at 
night? The Gemara there concludes that since he is consid- 
ered uncircumcised on the eighth day, he has the status of 
an uncircumcised male the night before as well. 


opinion of Rabbi Akiva against that of Rabbi Eliezer. Although 
Rav disagrees with Shmuel in tractate Shabbat and rules in 
accordance with the opinion of Rabbi Eliezer, a ruling accepted 
by the Halakhot Gedolot and Tosafot, nevertheless, since Rabba 
and Rav Yosef agree with Shmuel, the halakha is ruled in accor- 
dance with Shmuel's view (Vilna Gaon; Rambam Sefer Ahava, 
Hilkhot Mila 1:7; Shulhan Arukh, Yoreh De‘a 263:4). 


An uncircumcised child with regard to teruma - by jop 
manna: A priestly infant of less than eight days old may be 
anointed with teruma oil even though he is uncircumcised, 
in accordance with Rava's resolution of Rav Hama’s dilemma 
(Rambam Sefer Zera’im, Hilkhot Terumot 11:7). 
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Rabbi Zeira said: Come and hear a proof from the following baraita: 
Ihave derived only the halakha concerning the circumcision of one’s 
male children at the time of the preparation," i.e., the slaughter, of 
the Paschal lamb, as it is stated: “Let all his males be circumcised, and 
then let him come near and keep it” (Exodus 12:48), and the halakha 
concerning the circumcision of one’s slaves at the time of the eating 
of the Paschal lamb, as it is stated: “But every man’s servant... when 
you have circumcised him, then shall he eat from it” (Exodus 12:44). 
From where do I derive that it is proper to apply the prohibition that 
was stated about this case to that case, and the prohibition that was 
said about that case to this case, i.e., that the circumcision of both 
one’s male children and one’s slaves is indispensable both at the time 
of the preparation of the Paschal lamb and at the time of its consump- 
tion? The tanna answers that the verse states the term “then” with 
regard to male children and the term “then” with regard to slaves as a 
verbal analogy. 


The Gemara comments: Granted, with regard to one’s slaves you 
find a case where they are present at the time of eating but they 
were not present at the time of preparation; for example, if he pur- 
chased them in the meantime, i.e., they did not belong to him when 
the Paschal lamb was slaughtered but he bought them immediately 
afterward, before it was time to eat it. 


However, with regard to his male children, how can you find a case 
where they are present at the time of eating, but they were not pres- 
ent at the time of preparation? Does it not involve a situation where 
they were born between the time of the Paschal lamb’s preparation 
and the time of its eating? Learn from this that lack of circumcision, 
even not at, i.e., before, its appointed time, is nevertheless considered 
lack of circumcision that prevents the father from partaking of the 
offering. 


Rava said: And how can you understand it that way? How can you 
think that the lack of circumcision of a newborn child precludes his 
father’s eating from the Paschal lamb? Doesn't the Merciful One state: 
“Let all his males be circumcised,” followed by “and then let him 
come near and keep it” (Exodus 12:48), and as this infant is not yet 
fit for circumcision he cannot possibly preclude the father’s partaking 
of the offering? Rather, with what case are we dealing here? With the 
case, for example, of a baby who was exempt from circumcision at the 
time of the preparation of the Paschal lamb because he was sick with 
a high fever, and subsequently the fever left him and he recovered. In 
such a case, failure to immediately circumcise his son precludes the 
father’s eating from the Paschal lamb. 


The Gemara raises a difficulty: If the case is one of a child recovering 
from an illness, let us give him the full seven days that he needs to 
recuperate properly. As Shmuel said: In the case of a baby that was 
sick with a high fever, and subsequently the fever left him," one gives 
him a full seven days to heal and only then is he circumcised, but not 
before. The Gemara answers: The case is in fact one where we already 
gave him a full seven days to heal, but they culminated on the eve of 
Passover. The Gemara asks: But if the seven-day recovery period ended 
on the eve of Passover, why did the father wait until the time of eating 
the Paschal lamb, i.e., the first night of Passover? He should have 
circumcised him already in the morning, before the time of the 
preparation of the Paschal lamb. The Gemara answers: We require 


HALAKHA 


The circumcision of one’s male children at the time of the The fever left him - man ay hn: As long as a child is ill, he is not 
preparation - mey nywa rD nya: The circumcision of one’s circumcised. After he recuperates, he is given a full seven days, and 
male children and slaves is an "indispensable requirement both at only then does he undergo circumcision. This halakha applies only 
the time of the preparation of the Paschal lamb and at the time of to a sickness that took hold of his entire body, but if he was experi- 
its consumption. Therefore, if one acquired a slave after the Paschal encing minor and localized pains, e.g., in his eyes, he is circumcised 
lamb was slaughtered, or if the obligation to circumcise his son immediately upon his recovery. The halakha is ruled in accordance 
began only after it was slaughtered, e.g. ifthe infant recovered from with the opinion of Shmuel, Rabba, and Rav Pappa. The Rema notes 
illness seven days beforehand, and he did not circumcise the slave that severe pain in the eyes is treated like a sickness of the whole 
or infant, it is prohibited for him to eat the Paschal lamb (Rambam body (Rambam Sefer Ahava, Hilkhot Mila 116; Shulhan Arukh, Yoreh 


Sefer Korbanot, Hilkhot Korban Pesah 9:9). 
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that during the recovery period one must wait from the time 
the seven days began to the exact same time seven days later, i.e., 
seven complete twenty-four-hour periods. Therefore, if the child 
recovered in the afternoon of a particular day, one is required to 
wait until that same time of day a week later, and only then is he 
circumcised. 


The Gemara asks: Didn’t the Sage from Lod teach that the day of 
his healing is like the day of his birth? What, is it not that just as 
with regard to the day of his birth we need not wait from the time 
he is born to the same time on the eighth day to circumcise him, so 
too, with regard to the day of his healing we need not wait from 
the time he heals to the same time seven days later? 


The Gemara refutes this argument: No, the day of his healing is 
superior to the day of his birth: While from the day of his birth 
until circumcision we need not wait from the time he is born to 
the same time on the eighth day to circumcise him, i.e., the child 
may be circumcised already at the start of the eighth day, from the 
day of his healing we need to wait seven complete days from the 
time he heals to the same time seven days later. 


The Gemara suggests other circumstances where a male child may 
be present at the time of the eating of the Paschal lamb but absent 
at the time of its preparation. Rav Pappa said: This would take 
place, for example, if the baby’s eye hurt him" on the eighth day 
following his birth, which occurred on the eve of Passover, and he 
recovered in the meantime between the time of the preparation of 
the Paschal lamb and the time of its eating. In the case of a minor 
ailment such as eye pain, circumcision is not performed as long as 
the pain persists, but it may be performed as soon as the child has 
recovered, without first waiting seven days. 


Rava said: This would occur, for example, if the infant’s father and 
mother were incarcerated in a prison at the time of the preparation 
of the Paschal lamb, and they slaughtered their offering by way of 
an agent, and there was no one available to circumcise the infant, 
and the parents were released from prison before the time for eating 
the Paschal lamb arrived. 


Rav Kahana, son of Rav Nehemya, said: This would occur, for 
example, if the infant was a tumtum,” one whose external sexual 
organs are indeterminate and it is unclear whether the infant is male 
or female, and in the meantime between the time of the preparation 
of the Paschal lamb and the time of its eating, he was torn open, his 
gender was revealed, and he was found to be a male, so that the 
obligation to circumcise him went into effect. 


Rav Sherevya said: This would occur, for example, if seven days 
earlier the baby had already extended his head, but not the rest of 
his body, out of the corridor! to his mother’s womb. In such a situ- 
ation he is considered born, but he is fit for circumcision only after 
his entire body has emerged. If this occurs between the time of the 
preparation of the Paschal lamb and the time of its eating, the child’s 
father may not eat of the offering until he has circumcised his son. 


The Gemara poses a question: But in a case such as this, can the 
child live for such a long period with only his head outside? Isn’t it 
taught in a baraita: Once a baby emerges into the air of the world, 
that which had been closed, the mouth and nostrils, open, and that 
which had been open, the umbilical cord, from which the child had 
previously received its sustenance, closes, as, if this did not occur 
it could not live for even an hour, as it has no other way to receive 
nutrition. If so, this child whose head alone emerged from his 
mother’s womb would certainly starve, as it cannot take in any 
sustenance. 
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NOTES 

For example, if the baby’s eye hurt him — mb DRITA 
xp yy: The Rashba and others explain that this hala- 
kha was not stated specifically with respect to discomfort 
in the eye, even though it is recorded that the Sages were 
especially concerned about eye pain. Rather, if the baby 
suffers from pain of any kind, his circumcision is delayed 
until he recovers. A similar interpretation is attributed to 
the geonim. 


BACKGROUND 

Tumtum — Diome: A tumtum is one whose external sexual 
organs are indeterminate, and it is unclear whether the 
individual is male or female. In certain cases the gender of 
a tumtum can be established through a surgical procedure 
in which the genitals are exposed. Once the gender of the 
tumtum is revealed, he or she is considered a full-fledged 
member of that gender. 


LANGUAGE 
Corridor [prozdor] - Tina: Many maintain that the proper 
spelling of this word is prozdod. In any event, the word is 
derived from the Greek, apparently from the word mpóotaç, 
prostas, meaning entrance room or gatehouse. This word is 
used by the Sages in reference to certain structures, and also 
euphemistically for a woman's vagina and labia. 
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BACKGROUND 

He was sustained by a fever - KAW ANI: One 
who does not consume any food receives his nour- 
ishment through the breakdown of fatty tissue in his 
body. If he has a fever, this process of fat breakdown 
is accelerated. Therefore, it can maintain an individual 
for only a short period of time, as the more rapid loss 
of body fluids can be fatal. 


HALAKHA 


An uncircumcised man may receive the sprinkling - 
TNNT bapa bw: If an uncircumcised man contracted 
ritual impurity from contact with a corpse, and purify- 
ing water was sprinkled upon him on the third and 
seventh days, he is purified from this impurity. After 
he is circumcised, he must immerse himself, and then 
he may eat sacrificial foods in the evening, in accor- 
dance with the opinion of Rabbi Bena'a (Rambam 
Sefer Tahara, Hilkhot Para Aduma 11:3). 
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The Gemara answers: With what case are we dealing here? It is, for 
example, a case where he was sustained by the heat of a fever® and 
therefore did not need to eat. The Gemara asks: Whose fever? If we 
say it is his own fever, i.e., the baby himself had a fever, if so, it should 
be necessary to wait a full seven days after his entire body exits the 
womb before he can be circumcised, in accordance with the halakha 
governing an infant who was ill. Rather, it must be that he was sus- 
tained by his mother’s fever. And if you wish, say that this principle 
that a child cannot survive in such conditions applies only when he 
does not cry," but when he cries he can live, as his crying indicates 
that he has already started to breathe. 


§ Rabbi Yohanan said in the name of Rabbi Bena’a: An uncircum- 
cised man may receive the sprinkling" of the water mixed with the 
ashes of a red heifer in order to purify himself from ritual impurity 
imparted by a human corpse, as we do not say that this sprinkling is 
ineffective as long as he is uncircumcised. As we found that our 
forefathers received the sprinkling when they were uncircumcised, 
as it is stated: “And the people came up" out of the Jordan on the 
tenth day of the first month” (Joshua 4:19), and the verses go on to 
relate that the men were all later circumcised before sacrificing the 
Paschal lamb on the fourteenth (see Joshua 5:10). 


The Gemara clarifies: On the tenth day itself they did not circumcise 

themselves due to the weariness caused by their journey. When, 
then, was the sprinkling done to them in order to remove the ritual 

impurity resulting from contact with a corpse, so that they would be 

fit to bring the Paschal lamb on the fourteenth? The first sprinkling 

must have taken place no later than the tenth, as there is a four-day 
waiting period between the first and second sprinklings. In that case, 
wasn’t the initial sprinkling performed when they were still uncir- 
cumcised? This proves that an one who is uncircumcised may receive 

the sprinkling of the purification waters. 


The Gemara counters: But perhaps they did not sacrifice the Paschal 
lamb at all." The Gemara answers: This cannot enter your mind, as 
it is written: “And they kept the Passover” (Joshua 5:10), meaning 
they brought the Paschal lamb. 


Mar Zutra strongly objects to this: But perhaps it was a Paschal 
lamb that comes in a state of impurity? If the majority of the com- 
munity is ritually impure due to contact with a corpse, they may all 
sacrifice their Paschal lambs even though they are ritually impure, and 
there is no need for any sprinkling. Rav Ashi said to him: It is taught 
explicitly in a baraita that they circumcised themselves, immersed 
in a ritual bath, and performed the ritual of their Paschal lambs ina 
state of purity. 


NOTES 


When he does not cry [me‘avei] - yr Nba: Rabbeinu Hananel 
reads this as maarei, which is apparently the reading of Tosafot 
as well. This refers to a case where the baby is no longer mingled 
[meureh] and connected to his mother by the umbilical cord. How- 
ever, if he is still attached to his mother, he receives his sustenance 
from her. The preceding phrase in the Gemara: “He was sustained 
by his mother's fever,’ indicates likewise, as he can receive nourish- 
ment from his mother only if he is still connected to her. 


An uncircumcised man may receive the sprinkling - bapa bw 
met: The early authorities inquire as to why one might think that 
an uncircumcised man is ineligible for sprinkling. They answer that 
according to Rabbi Akiva's opinion that one who is uncircumcised 
is like one who is ritually impure, one might have thought that 
he may not receive the sprinkling due to this impurity (Tosafot 
Yeshanim). The Tosefot HaRosh adds that although most impure 
individuals may receive the sprinkling and are thereby purified 
from ritual impurity contracted through contact with the dead, 
sprinkling is ineffective for certain types of impurity, e.g. leprosy. 


As itis stated: And the people came up - by aym Wax: Rabbi 


Avraham Av Beit Din asks why the Gemara does not cite a more 
straightforward proof from the instruction given after the war 
against Midian: “You shall purify yourselves on the third day and 
on the seventh day, you and your captives” (Numbers 31:19). He 
answers that this proof can be refuted, as it could be argued that 
those who fought in that war were from the older, circumcised 
generation, who had themselves been part of the exodus from 
Egypt (Tosefot HaRosh). The Ramban cites the above question and 
answer and adds a different resolution of his own: It is possible 
that although Moses issued these instructions with regard to their 
purification, in practice they were unable to carry them out and 
had to wait until they were circumcised. 


But perhaps they did not sacrifice the Paschal lamb at all - 
ə nbs nay xb xan: The Ritva is puzzled by this suggestion, as 
the verse states explicitly that they did sacrifice the Paschal lamb. 
One answer is that the verses might be referring to the second 
Pesah, but this appears unlikely. The Ritva himself states that it is 
possible to explain that only those who were circumcised offered 
the Paschal lamb, but not the rest of the people. 
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Rabba bar Yitzhak said that Rav said: The mitzva of uncovering 
the corona during circumcision was not given to our Patriarch 
Abraham." The command given to Avraham included only the 
mitzva of circumcision itself, i.e., the removal of the foreskin, but not 
the uncovering of the corona, i.e., the folding back of the thin mem- 
brane that lies under the foreskin. As it is stated: “At that time the 

Lord said to Joshua: Make yourself knives of flint, and circumcise 

again the children of Israel a second time” (Joshua 5:2). Why was it 

necessary to circumcise them? Apparently, it is because before the 

Torah was given on Mount Sinai, some of them had been circum- 
cisedin the manner of Abraham, without uncovering the corona, and 

therefore they needed to be circumcised a second time in accordance 

with the Torah law that requires uncovering the corona. 


The Gemara asks: How may it be inferred that those who were 
already circumcised required a second circumcision? Perhaps the 
verse is referring to those who had not been circumcised at all, as 
it is written: “For all the people who came out were circumcised; 
but all the people who were born in the wilderness... had not been 
circumcised” (Joshua 5:5)? 


The Gemara responds: If so, that it was only those who had never 
been circumcised who required circumcision, what is the meaning 
of “circumcise again,” which indicates that they had to be circum- 
cised a second time? Rather, is it not referring to uncovering the 
corona? And what is the meaning of “a second time,’ stated in the 
same verse? This phrase appears redundant, as the verse already 
stated: “Circumcise again.” 


The Gemara explains: It comes to equate the end of circumcision, 
when it is necessary to circumcise a second time in order to correct 
an improperly performed circumcision, with the beginning of cir- 
cumcision: Just as an incomplete performance at the beginning of 
circumcision invalidates the circumcision, so too, incomplete per- 
formance at the end of circumcision, i.e., the foreskin not being fully 
removed, invalidates the circumcision. As we learned in a mishna 

(Shabbat 137a): These are the shreds of flesh that invalidate the 

circumcision! if they are not cut. The essential element of circum- 
cision is the removal of the flesh that covers most of the corona, 
and a child who was not circumcised in this manner is considered 

uncircumcised, and he does not partake of teruma. 


With regard to this issue Ravina said, and some say it was Rav 
Yirmeya bar Abba who said that Rav said: When the mishna men- 
tioned most of the corona, it meant the flesh that covers most of 
the height of the corona as well as most of its circumference. 


The Gemara returns to the incident involving Joshua. And what is 

the reason that they did not circumcise themselves in the wilder- 
ness" after the Torah had already been given? The Gemara answers: 
If you wish, say it was due to the weariness caused by their journey. 
Since they were traveling continuously, they were too weak to 

undergo circumcision. 


NOTES 
Talmud it is indicated that this halakha is derived either from the 


Uncovering the corona during circumcision was not given to 
our Patriarch Abraham — wa% 072%} noon nye mam x: 
The early authorities ask: If the mitzva of uncovering the corona is 
not clearly stated in the verses concerning Abraham, how could 
Joshua have introduced this requirement? Tosafot suggest that 
Joshua received it as a halakha transmitted to Moses from Sinai. 
The Halakhot Gedolot explains that the command “circumcise 
again. ..a second time” refers to the manner in which circumcision 
had been performed by Moses. Moses had earlier circumcised the 
people in Egypt with the uncovering of the corona, as that is the 
undamental halakha, but in the wilderness the practice had been 
stopped. Josafot suggest a somewhat similar explanation. Another 
explanation is that it was Moses who instructed them to uncover 
he corona, but in practice they could not perform the mitzva 
until they arrived in Eretz Yisrael (Rashba; Ritva). In the Jerusalem 


verse: “He must surely be circumcised [himmol yimmol]" (Genesis 
17:13), which includes both circumcision and uncovering of the 
corona; or from the phrase: “A bridegroom of bloods in regard to 
circumcision” (Exodus 4:26), the plural term “bloods” indicating 
that there are two stages of circumcision: The circumcision itself 
and uncovering the corona. 


What is the reason they did not circumcise themselves in the 
wilderness -hm xd ayy Na Tata: The idea that circumcision 
was not practiced at all in the wilderness is puzzling for several 
reasons, as mentioned by the early authorities (see Tosafot). A 
novel opinion of the geonim is that it does not mean that the 
entire people did not circumcise themselves in the wilderness; 
rather, it is referring only to those born after Moses’ passing until 
their entrance into Eretz Yisrael. 


HALAKHA 
The shreds that invalidate the circumcision - px% 


in one place, the circumcision is incomplete, and it is 
as though the individual had not been circumcised 
at all. However, if the remaining flesh does not cover 
most of the height of the corona, the circumcision is 
valid. Nevertheless, all large shreds of flesh should be 
removed ab initio, even those that do not invalidate the 
circumcision (Rema; Rambam Sefer Ahava, Hilkhot Mila 
2:3; Shulhan Arukh, Yoreh Dea 264:5). 
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NOTES 


They were under censure — 117 DaN): Most commentar- 
ies accept the explanation of Tosafot that this is referring to 
he sin of the spies, as the Torah states that the sin involving 
he Golden Calf was forgiven and the Divine Presence rested 
upon the nation despite that transgression. Furthermore, 
he people sacrificed the Paschal lamb in the second year 
n the wilderness, after the sin of the Golden Calf (Ramban). 
The Meiri explains, based on Rashi, that although the sin of 
e Golden Calf was essentially forgiven, complete pardon and 
atonement were not granted. The Otzar HaShitot likewise cites 
he Gemara's teaching that every retribution visited upon the 
Jewish people includes some punishment for the Golden Calf, 
which indicates that the incident was not entirely forgiven. 


The Lord preserves the simple — ‘7 wna wiw: This prin- 
ciple that God preserves the simple applies only to an action 

that presents not a clear danger but merely a possible concern. 
In such a case one may rely on the fact that God will not allow 
many individuals to come to harm. The Ritva, however, cites a 

view that if despite this teaching one is worried and does not 
wish to rely on it, itis permitted for him to refrain from circum- 
cision. The Ran cites a similar opinion (see Yam shel Shlomo). 


That a time of favor is a significant matter - xop jsinya 
x: The question still remains: What proof does this verse 
provide with regard to the northern wind? The Riaf explains 
that it is natural for the northern wind to blow at midnight. 
The fact that this wind continued unabated even during the 
plague of the firstborn, which was an hour of retribution, 
indicates that this time of goodwill will never cease. 


LANGUAGE 

South wind [shuta] — xm: According to Rashi, a shuta is 
a southerly wind, but the Arukh maintains that it is an east- 
erly wind. Some see the word as an abridged form of shuhta, 
meaning a destructive [mashhita] wind, with the guttural h 
sound swallowed. This accords with the understanding of the 
Arukh, as in many places the eastern wind blows in the form 
of a hot blast coming in from the desert. 


Let blood [mesokhrinan] — j»1DibIa: The Arukh reads this as 
mesovrinan, whose root is connected to the Arabic yw, sabar, 
meaning a special knife. The word is used here to indicate a 
knife used for bloodletting. 


Bloodletting depicted on an ancient Greek urn 
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And if you wish, say instead that it was because the north wind 
did not blow for them, and the hot weather was likely to lead to 
medical complications following the procedure. As it is taught in 
a baraita: All those forty years that the Jewish people were in 
the wilderness, the north wind did not blow for them. 


The Gemara asks: What is the reason that this wholesome wind 
did not blow all those years? If you wish, say it was because 
they were under censure" following the sin of the spies and were 
therefore undeserving of this salutary wind. And if you wish, 
say instead that it was so that the clouds of glory covering the 
Tabernacle should not disperse. 


Rav Pappa said: Therefore, learn from here that on a cloudy day 
or on a day that a south wind [shuta]' blows, we may neither 
circumcise nor let blood [mesokhrinan],' owing to the danger 
involved. But nowadays, when many are accustomed to ignoring 
these safeguards, the verse “The Lord preserves the simple” 
(Psalms 116:6)" is applied, and it is assumed that they will come 
to no harm. 


The Sages taught in a baraita: All those forty years that the Jew- 
ish people were in the wilderness there was not a day in which 
the north wind did not blow at midnight, as it is stated: “And 
it came to pass at midnight, that the Lord smote all the first- 
born in the land of Egypt” (Exodus 12:29). The Gemara asks: 
Whatis the biblical derivation? How is it derived from this verse 
that speaks of the exodus from Egypt that a north wind blew at 
midnight during the forty years that the Jewish people wandered 
in the wilderness? The Gemara answers: This comes to teach us 
that a time of favor is a significant matter." Since midnight had 
once been a time of divine favor at the beginning of the exodus 
from Egypt, it continued to be a time of favor throughout the forty 
years that the Jewish people sojourned in the wilderness. 


§ Rav Huna said: By Torah law, if one had been circumcised, but 
subsequently the residual foreskin was drawn forward! by itself 
or manually so that it covered the corona, he may partake of 
teruma, as he is considered circumcised. However, from the 
words of the Sages, they decreed that he must be circumcised 
again because he looks as if he were uncircumcised. 


The Gemara raises an objection based on the following baraita: 
One whose residual foreskin was drawn forward so that it covers 
the corona requires a second circumcision, indicating that he is 
not considered circumcised. The Gemara explains: This require- 
ment is by rabbinic law, and by Torah law he is considered 
circumcised. The Gemara asks: And the amora who asked this 
question, why did he ask it in the first place? The baraita merely 
teaches that such an individual requires circumcision, and does 
not indicate that it is a Torah obligation. 


BACKGROUND 


A foreskin that was drawn forward — gn: After a child is 
properly circumcised and the shreds of foreskin that disqualify 
the circumcision are removed, he remains circumcised. How- 
ever, during certain periods there were those who wished to 
hide the fact that they had been circumcised, drawing forward 


the skin of the penis to create the appearance of a foreskin. 
Even if this extension lasted for a period of time, one could later 
restore himself to his former state, provided that he did so in 
such a way so as not to cause a wound or infection that might 
endanger his chances of fathering children. 
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The Gemara explains: The amora who raised the question erred 

due to the latter clause" of that same baraita, which states: Rabbi 

Yehuda says: He should not be circumcised because it would 

be dangerous for him to do so. His colleagues said to him: But 

weren't there many who had drawn their residual foreskins for- 
ward and subsequently were circumcised a second time in the 

days of ben Koziva," otherwise known as bar Kokheva, and they 
fathered sons and daughters. Such re-circumcision is necessary, 
as it is stated: “He must surely be circumcised [himmol yim- 
mol]” (Genesis 17:13), the double verb form indicating: Even one 

hundred times. And furthermore, it says: “He has broken My 
covenant” (Genesis 17:14), which comes to include one whose 

foreskin was drawn forward. 


The Gemara comments: What is the meaning of: And further- 
more, it says? Why was it necessary to cite two verses in support 
of the same halakha? The Gemara answers: The additional verse 
is necessary, lest you say that this first verse: “He shall surely be 
circumcised,” comes only to include the shreds of flesh that 
invalidate the circumcision if they are not cut and to indicate 
that they must be removed. Ifso, come and hear a second verse: 
“He has broken My covenant,” which comes to include one 
whose foreskin was drawn forward. 


Now he, the amora who raised an objection based on the first part 
of the baraita, thought that since at the end of the baraita the 
tanna brings a derivation from a verse, this halakha must be by 
Torah law. But in fact that is not so. It is only by rabbinic law, 
and the verse quoted is amere support but not the source of the 


halakha. 


The Gemara raises an objection from a different source: A priest 
who is a tumtum may not partake of teruma," but his wives 
and slaves may partake of it." A priest who had been circumcised, 
but subsequently the residual foreskin was drawn forward, and 
similarly one who was born circumcised," i.e., without a foreskin, 
may partake of teruma." A priest who is a hermaphrodite 
[androginos],™ possessing both male and female genitals, and 
was circumcised may partake of teruma," as whether he is male 
or female he is entitled to eat teruma, but he may not partake of 
sacrificial food," which is permitted only to male priests, as he 
might not be a male. A priest who is a tumtum may not partake 
of teruma or sacrificial food," as he might be a male, and since 
his member is hidden he cannot be circumcised. 


A tumtum may not partake of teruma - baix px oww 
manya: A priest who is a tumtum may not eat teruma, as there 
is uncertainty with regard to whether he is uncircumcised (Ram- 


bam Sefer Zera’im, Hilkhot Terumot 7:11). 


HALAKHA 


rom the publisher 


NOTES 


He erred due to the latter clause — xapa wyp: If one 
whose foreskin was drawn forward is obligated by Torah 
law to undergo a second circumcision, how could Rabbi 
Yehuda have exempted him from this duty due to the 
danger? One answer is that according to this opinion, the 
dispute between Rabbi Yehuda and the Rabbis is precisely 
whether or not the second circumcision of such a man is 
a Torah obligation. 


BACKGROUND 


In the days of ben Koziva - Xa»ti3 13 "23: The man who 
is usually referred to as bar Koziva in talmudic sources, and 
also known as bar Kokheva, based on the nickname given 
to him by Rabbi Akiva, is called in his recently discovered 
letters Shimon ben Kosba. His supporters changed his 
name to bar Kokheva based on the verse: “A star [kokhav] 
shall go forth from Jacob” (Numbers 24:17). His opponents, 
especially after his failed revolt, called him bar Koziva, from 
the word kazav, meaning deception. 

One of the reasons for the bar Kokheva revolt was the 
decree issued by the emperor Hadrian in the year 130 CE 
banning circumcision. This decree, which apparently was 
not initially directed against the Jews, caused tremen- 
dous resentment. According to the Gemara here, it seems 
that some men succumbed to the pressure of the rulers 
and restored their foreskins using a device known as a 
kynodesme. Subsequently, when bar Kokheva assumed 
power they circumcised themselves again. 


Letter found in the Judean Desert in which bar Kokheva refers to himself 
as ben Kosba 


A tumtum and a hermaphrodite — Dixaivtae1 DWIW: 
A tumtum and a hermaphrodite are often discussed 
together, as both are neither male nor female. However, 
there is a fundamental difference between them: A tum- 
tum is a case of unresolved uncertainty, which can some- 
times be resolved one way or the other. A hermaphrodite, 
by contrast, might be an entity in and of itself, constituting 
a third, unique gender. 


LANGUAGE 


second time in order to correct his appearance. The halakha 
is not ruled in accordance with Rav Huna'’s opinion, as it is ulti- 
mately rejected by the Gemara (Radbaz; Rambam Sefer Zera‘im, 
Hilkhot Terumot 7:10). 


His wives and slaves may partake of it - paix VTAN pws: If 
a priest is a hermaphrodite or a tumtum, his wife may not eat 
teruma. This is the halakha even if his testicles are evident, as 
the halakha is ruled in accordance with the opinion of Rava 
against that of Abaye (Mishne LaMelekh). It is permitted, how- 
ever, for his slaves to eat teruma (Rambam Sefer Zera‘im, Hilkhot 
Terumot 7:14). 


One who was born circumcised — bang nina ain: A child 
who was born without a foreskin may eat teruma (Rambam Sefer 
Zera‘im, Hilkhot Terumot 7:11). 


A priest whose foreskin was drawn forward may partake of 
teruma - mI boix wn: It is permitted for a priest whose 
foreskin was drawn forward to eat teruma even though he looks 
uncircumcised. By rabbinic law, he must circumcise himself a 


A hermaphrodite may partake of teruma — baix DIMİIIN 
marina: A priest who is a hermaphrodite may eat teruma 
after he has been circumcised (Rambam Sefer Zera'im, Hilkhot 
Terumot 7:11). 


A hermaphrodite...may not partake of sacrificial food - 
Dp baix PX...Divaitt: A priest who is a hermaphrodite 
may “partake of the meat of offerings of minor sanctity, as the 
statement that he may not eat from sacrificial food refers to 
offerings of the most sacred order (Rambam Sefer Avoda, Hilkhot 
Ma‘aseh Korbanot 10:9 and Kesef Mishne there). 


A tumtum may not partake of.. sacrificial food — i Div 
Dwa.. bain: It is prohibited for a tumtum to eat from sacrificial 
food, as there is uncertainty as to whether he is uncircumcised 
(Rambam Sefer Avoda, Hilkhot Ma‘aseh Korbanot 10:9). 


Hermaphrodite [androginos] — DİYY: From the 
Greek avdpoyvvoc, androgynos, meaning a man-woman, 
i.e., a being with attributes of both genders. 
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NOTES 


A conclusive refutation of the opinion of Rav Huna - 
xaT 177 xaaa: Rashi cites a reading according to 
which the Gemara actually cites a proof in support 
of Rav Huna’s opinion that one whose foreskin was 
drawn forward is not prohibited from eating teruma 
by Torah law but only by a decree of the Sages. The 
Ramban and Rashba accept this opinion. 


A conclusive refutation - xaa»: One could suggest 
hat this baraita is in accordance with the opinion of 
Rabbi Yehuda, who exempts from a second circumci- 
sion one whose foreskin was drawn forward, whereas 
Rav Huna follows the opinion of the Sages. The Keren 
Ora answers that the context proves otherwise, as 
his halakha is stated alongside that of a child born 
circumcised, with regard to whom it certainly cannot 
be said that he is entirely exempt from circumcision 
even by rabbinic law. 


If a tumtum betrothed - wtp owanw: The geonim 
note that this discussion with regard to the betrothal 
of a tumtum is relevant to the issue of forbidden 
relations. If his betrothal is valid, then his relatives 
are forbidden to his wife, and the same applies to 
the relatives of a tumtum who accepted a betrothal. 
The Rambam states this halakha in connection with 
the requirement to give a bill of divorce in a case of 
an uncertain betrothal (see Ritva). 


What is his women? His mother — sax vwx: If the 
tanna is referring to his mother, why does he say: His 
women, in the plural? One answer is that he enables 
both his mother and his mother’s mother to partake 
of teruma (Arukh LaNer; see Meiri). 


HALAKHA 
The betrothal of a tumtum is valid - ywrtp owaw 
pwrtp: If a tumtum betrothed a woman or was 
betrothed by a man, there is uncertainty as to whether 
the betrothal is valid. Owing to that uncertainty, a bill 
of divorce is required (Rambam Sefer Nashim, Hilkhot 
Ishut 4:11; Shulhan Arukh, Even HaEzer 44:5). 


What is his women? His mother — sav Yw x12: If an 
Israelite woman has a child with a priest, she may eat 
teruma on the child's account, even if it is a tumtum 
or a hermaphrodite (Rambam Sefer Zera‘im, Hilkhot 
Terumot 6:12). 


BACKGROUND 
His testicles are visible externally — niia% vwaw 
yanan: Such a situation is possible in a case where 
the child was born with his penis entirely covered 
by skin. Such a child, despite the fact that his penis is 
not visible externally, is essentially a male, although 
he cannot have intercourse with a female. 
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In any event, this baraita teaches that a priest whose foreskin 
was drawn forward and one who was born circumcised may 
partake of teruma. This would seem to be a conclusive refutation 
of the opinion of Rav Huna" that a priest whose foreskin was 
drawn forward may not eat teruma at least by rabbinic law. The 
Gemara concludes: This is in fact a conclusive refutation" of 
his opinion. 


The Master said above in the baraita: A priest who is a tumtum 
may not partake of teruma, but his wives [nashav] and slaves 
may partake of it. The Gemara is puzzled by this teaching: From 
where does a tumtum have wives? If he does not have a visible 
male organ, how can he marry a woman? If we say that he merely 
betrothed a woman, as it is taught in another baraita: Ifa tumtum 
betrothed" a woman his betrothal is considered a valid betrothal, 
as he might be a male, and similarly if he was betrothed by a 
man, his betrothal is deemed a valid betrothal" as he might be a 
female, there is a difficulty. 


One could say that the tanna said that the betrothal of a tumtum 
is valid only as a stringency, i.e., out of concern that he might 
be a male, and therefore the woman cannot leave without a 
proper bill of divorce. But should we say that his betrothal is 
valid also as a leniency, to allow his wife to eat teruma? There is 
an uncertainty here that perhaps he is a woman, and one woman 
cannot betroth another woman. 


Abaye said: The tanna is referring to a tumtum whose male organ 
is hidden, but he is speaking ofa situation where his testicles are 
visible externally.’ Since it is evident that he is a male, he can 
betroth a woman even though he cannot have relations with her. 


Rava said a different answer: What is meant here by the word 
nashav, which was translated earlier as his wives, but which can 
also be understood as his women? It refers here to the priest’s 
mother," who, after her husband the priest has passed away, 
may continue to eat teruma by virtue of her son. The Gemara 
questions this interpretation of the baraita: His mother? It is 
obvious that she may eat teruma on his account, as he is her off- 
spring by a priest. The Gemara explains: This statement is never- 
theless necessary, lest you say that only if the priest is capable of 
having children does he enable his mother to eat teruma, but if 
he is incapable of having children he does not enable his mother 
to eat teruma, and therefore a tumtum, who cannot have children, 
should not enable his mother to eat teruma. Therefore, the tanna 
teaches us that this is not so, as a woman may eat teruma by virtue 
of the child she bore a priest, even if that child is incapable of 
having children. 


Come and hear a proof in support of Abaye’s opinion from that 
which is taught in the latter part of the baraita: A priest who is a 
tumtum may not partake of teruma or sacrificial food. There is 
a difficulty here, as the halakha that a tumtum may not partake of 
teruma was already taught in the first part of the baraita. Granted, 
according to Abaye, the tanna teaches in the first clause of the 
baraita the halakha governing a tumtum who is definitely uncir- 
cumcised, i.e., one whose testicles are visible externally, so that 
he is definitely male but cannot undergo circumcision because 
his member itself is hidden. And then he teaches in the latter 
clause of the baraita the halakha governing a tumtum about whom 
there is uncertainty as to whether he is uncircumcised, i.e., one 
whose genitalia are completely hidden, so that he might not even 
be a male. 


But according to Rava, why do I need the repetition of the 
halakha governing a tumtum in the latter clause? The tanna 
already stated this halakha in the first part of the baraita. The 
Gemara answers: What is this tumtum referred to in the latter 
clause? It is a man who is definitely uncircumcised. 
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The Gemara asks: Now, if a tumtum, about whom there is uncer- 
tainty as to whether he is uncircumcised, may not partake of 
teruma, as stated in the first clause of the baraita, can it be sup- 
posed that a man who is definitely uncircumcised may eat teruma, 
so that it was necessary for the baraita to teach in the latter clause 
that he may not do so? The Gemara answers: He is saying: What 
is the reason. The baraita should be understood as follows: What 
is the reason that a tumtum may not partake of teruma? It is 
because there is uncertainty as to whether he is uncircumcised, 
and an uncircumcised priest may not partake of teruma or 
sacrificial food. 


The Gemara suggests: Let us say that this amoraic dispute as to 
whether or not one who had been circumcised but his residual 
foreskin was drawn forward is considered uncircumcised by 
Torah law is parallel to the following dispute between tanna’im. 
As it is taught in the Tosefta (Shabbat 16:7): One whose foreskin 
was drawn forward, and similarly, one who was born circum- 
cised, and a convert who converted when he was already cir- 
cumcised, and a child whose appropriate time for circumcision 
already passed and he was still uncircumcised, and all others who 
require circumcision, which, as the Gemara parenthetically adds, 
comes to include one who has two foreskins, both of which must 
be removed, may be circumcised only during the day." Rabbi 
Elazar bar Shimon says: If the circumcision is performed at its 
appropriate time, i.e., on the eighth day, 


they may be circumcised only during the day. However, if the 
circumcision is performed not at its appropriate time, they may 
be circumcised either during the day or at night. What, is it not 
the case that they disagree about the following: One Sage, the 
Rabbis, holds that the obligation to circumcise one whose fore- 
skin was drawn forward is by Torah law, and therefore he must 
be circumcised during the day despite the fact that the procedure 
is not performed at the proper time, and one Sage, Rabbi Elazar 
bar Shimon, holds that the circumcision of one whose foreskin 
was drawn forward is by rabbinic law. 


The Gemara rejects this suggestion: And how can you understand 
the disagreement in that way? With regard to a child whose 
appropriate time for circumcision has already passed, is there 
anyone who says that the obligation to circumcise him is only by 
rabbinic law? Even after the eighth day, there is certainly a Torah 
obligation to circumcise him, and yet the tanna’im disagree about 
this case as well. 


Rather, everyone agrees that the obligation to circumcise one 
whose foreskin was drawn forward is by rabbinic law," and that 
the obligation to circumcise a child whose appropriate time for 
circumcision has already passed is by Torah law. And here they 
disagree with regard to the following: One Sage holds that we 
expound the phrase “and on the day” in the verse “And on the 
eighth day the flesh of his foreskin shall be circumcised” (Leviti- 
cus 12:3). The superfluous word “and” indicates that even if the 
child was not circumcised on the eighth day, the procedure must 
still be performed during the day. And one Sage, Rabbi Elazar bar 
Shimon, holds that we do not expound the phrase “and on the 
day,” and therefore a circumcision must be performed during the 
day only when it takes place on the eighth day, but afterward it 
may be performed even at night. 


HALAKHA 

Circumcision during the day - diva nyn: Circumci- 
sion must always be performed during the day, even 
when not done on the eighth day, and even when it is 
required only by rabbinic law, in accordance with the 
opinion of the first tanna. If one underwent circumci- 
sion at night, it is necessary to drip covenantal blood 
from him during the day (Rambam Sefer Ahava, Hilkhot 
Mila 1:8; Shulhan Arukh, Yoreh De'a 262:1). 


NOTES 


Everyone agrees that one whose foreskin was drawn 
forward is by rabbinic law — pay pwn xay at: 
The early authorities note that it could equally have 
been argued that everyone agrees that one whose 
foreskin was drawn forward must be circumcised by 
Torah law, but the Gemara wished to establish the 
baraita in accordance with the opinion of Rav Huna, 
especially as that is the accepted conclusion (Rashba; 
Ritva). 
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HALAKHA 


The burning of notar — 1ni3 Naw: The leftover flesh 
of offerings must be burned during the day. Even the 
leftover parts of a peace-offering, which may not be eaten 
from the beginning of the night of the third day, must be 
burned only during the day, whether on that third day 
or any time later. The halakha is in accordance with the 
opinion of Rabbi Elazar, as it appears that Rabbi Yohanan 
accepted his view (Rambam Sefer Avoda, Hilkhot Pesulei 
HaMukdashin 19:4). 


An uncircumcised priest with regard to the sprinkling 
of the purification waters — nxwn %2 nxt bay: An 
uncircumcised priest may sprinkle the purification waters 
containing the ashes of a red heifer. The halakha is ruled 
in accordance with the opinion of Rabbi Elazar rather than 
that of Rabbi Akiva (Rambam Sefer Tahara, Hilkhot Para 
Aduma 10:6). 


One who immersed himself that day with regard to 
teruma - manna oY busy: One who was ritually impure 
may not partake of teruma until the sun has set after he 
immersed and purified himself (Rambam Sefer Zera’im, 
Hilkhot Terumot 7:2). 


BACKGROUND 


Torat Kohanim — wia min: Torat Kohanim is a work of 
halakhic midrash on the book of Leviticus; it is also known 
as the book of the school of Rav. The work consists primar- 
ily of tannaitic statements that derive various halakhot 
from verses. According to the Talmud, unattributed 
statements in the book were taught in accordance with 
the opinion of Rabbi Yehuda. The final redaction of the 
work was apparently completed by Rav, who also taught 
it extensively. It was regularly studied by the amora’im 
and became the halakhic midrash quoted most often 
in the Talmud. 
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On the ninth, tenth - mod yen: Another mishna (Shab- 
bat 137a) explains why these particular numbers are speci- 
fied: The tanna is not dealing with a simple case of a delay in 
circumcision due to illness or the like. Rather, he is referring to 
a situation where an infant is born during the twilight period 
between the end of the day and the beginning of the night, a 
period of uncertain status with regard to whether it belongs 
to the previous day or the day that follows, and the eighth 
day following the birth occurs on Shabbat or a Festival. If the 
child's date of birth was definitely eight days earlier, his cir- 
cumcision would take place even on Shabbat or the Festival. 
However, since the day of his birth is uncertain, Shabbat and 
the Festival are not desecrated for his circumcision. Instead, he 
is circumcised on the next day, after Shabbat or the Festival. 
Consequently, if the child was born during the twilight period 
on the eve of Shabbat, so that his eighth day is either Friday or 
Shabbat, his circumcision is postponed until Sunday, the tenth 
day, and if that Sunday is a Festival he is circumcised only on 
Monday, the eleventh day after his birth. If that Festival is the 
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NOTES 


As in the case where Rabbi Yohanan was sitting and he expounded: 
Notar, the flesh of an offering that is left over beyond its allotted time, 
requires burning. If it is burnt at its appropriate time, i.e., on the 
same day that it became notar, it may be burned only during the 
day." If it is burnt not at its appropriate time, it may be burned 
either during the day or at night. 


And Rabbi Elazar raises an objection to the opinion of Rabbi 
Yohanan from the following baraita: I have derived only that a 
child who is circumcised on the eighth day may be circumcised 
only during the day. From where do I derive to include in this 
halakha a child who is circumcised on the ninth, tenth," eleventh, 
or twelfth day? From where is it derived that he, too, may be circum- 
cised only during the day? Therefore, the verse states: “And on the 
day,” which teaches that the obligation to circumcise during the day 
extends beyond the eighth day itself. 


And even the Sage who does not expound the letter vav, meaning 


“and,” as superfluous, expounds the letters vav and heh" when they 


come together and understands them as alluding to cases not explic- 
itly mentioned in the biblical text. Regarding notar the verse states: 


“And that which remains [vehanotar] of the flesh of the offering on 


the third day shall be burnt with fire” (Leviticus 7:17), where the 
letters vav and heh teach that the obligation to burn notar during the 
day extends beyond the third day itself. Rabbi Yohanan was silent, 
as he had no response. 


After Rabbi Elazar left, Rabbi Yohanan, who was impressed with 
Rabbi Elazar’s exposition, said to Reish Lakish: I saw that Rabbi 
Elazar, son of Pedat, was sitting and expounding the Torah as 
Moses had received it directly from the mouth of the Almighty. 
Reish Lakish said to him: Was this exposition his own? It is a 
baraita. Rabbi Yohanan inquired: Where is this baraita taught? 
Reish Lakish replied: It is in Torat Kohanim,™ otherwise known as 
Sifra, a work of halakhic midrash on the book of Leviticus. Rabbi 
Yohanan went out and learned the entire Torat Kohanim in three 
days, and reached a full understanding of it in three months. 


§ Rabbi Elazar said: If an uncircumcised priest sprinkled the 
purification waters" containing the ashes of a red heifer in order to 
purify someone who had contracted ritual impurity imparted by a 
corpse, his sprinkling is valid, just as it is in the case ofa priest who 
immersed himself that day but does not become completely puri- 
fied until nightfall. As, although such an individual is prohibited 
from eating teruma," he is fit for all the rites connected to the red 
heifer. 


two-day festival of Rosh HaShana, he may be circumcised only 
on Tuesday, twelve days after his birth. 


suggests that since the word uvayom, meaning “and on the 
day” in the verse, includes a definite article, it is as though the 
letter heh, meaning “the,” were written explicitly. Rabbeinu 


Expounds vav and heh — wy m YNI: Most commentaries 
explain this ina straightforward manner: While there are differ- 
ences of opinion with regard to the additional vav of “and on 
the eighth day,’ as not all Sages expound a vav as an inclusive 
expression, if a vav and heh appear together, as in “and that 
which remains [vehanotar],’ everyone agrees that this serves as 
an inclusive expression. According to this opinion, the Gemara 
is offering a proof concerning the basis of the dispute between 
the Rabbis and Rabbi Elazar bar Shimon. However, some early 
authorities also cite a different interpretation, according to 
which there is a superfluous vav and heh in the context of 
circumcision as well. Accordingly, the Gemara is attempting to 
prove that almost all of the Sages concur that circumcision may 
be performed only by day, and any dissenting opinion is that 
of an individual Sage and should be disregarded (Arukh LaNer). 
What remains unclear is where there are in fact a superflu- 
ous vav and heh in connection with circumcision. Arukh LaNer 


Hananel accepts the interpretation that the superfluous vav 
in the context of circumcision is in the word uvayom, but he 
explains that the superfluous heh is in the word hashemini, 
meaning “the eighth.’ 


Where is this taught; it is in Torat Kohanim - Fy) KIN NDT 
Dy mina: Rav Sherira Gaon writes in his famous epistle 
hat this is one of the proofs that halakhic midrashim, despite 
heir importance as early sources, were not as widely studied 
as the Mishna, in which all Sages were fluent. This can be seen 
rom the fact that even a Sage of Rabbi Yohanan's stature was 
unfamiliar with the Torat Kohanim. As for the time it took him 
o study it, this is recorded as a reflection of his greatness in 


Torah, as this halakhic midrash is considered particularly difficult 


and complex, so much so that the tanna‘im themselves would 
earn it only a little at a time, and yet Rabbi Yohanan was able 
o complete it in a very short period. 
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The Gemara raises a difficulty: If one who immersed himself 
that day is fit for all the rites connected to the red heifer, that 
is because he is at least permitted to eat tithes,” and so he is 
treated more leniently than one who is uncircumcised, for whom 
it is prohibited to partake of second tithe. The Gemara answers: 
Is that to say that we are speaking about eating? We spoke in 
reference to touching, and the proof was as follows: If one who 
immersed himself that day and who is forbidden to touch 
teruma, as he invalidates teruma by touch, is nevertheless permit- 
ted to participate in all the rites connected to the red heifer;" 
then with regard to one who is uncircumcised, who is permit- 
ted to touch teruma according to all opinions, is it not right that 
he should be permitted to participate in the rites connected to 
the red heifer? 


The Gemara comments: That opinion is also taught in a baraita: 
If an uncircumcised priest sprinkled the purification waters, 
his sprinkling is valid. And an incident occurred in which such 
an individual sprinkled the purification waters and the Sages 
validated his sprinkling. 


The Gemara raises an objection from that which was taught in 
the Tosefta (Para 5:5): If a tumtum sanctified the purification 
waters by placing a small amount of ashes from the red heifer into 
springwater that had been placed into a container for that pur- 
pose, his sanctification is invalid because there is uncertainty 
as to whether he is uncircumcised, and an uncircumcised 
man is disqualified from sanctifying the purification waters. 
But if a hermaphrodite sanctified the purification waters, his 
sanctification is valid. Rabbi Yehuda disagrees and says: Even 
ifa hermaphrodite sanctified the purification waters, his sancti- 
fication is invalid, because there is uncertainty as to whether a 
hermaphrodite is a woman, and a woman is disqualified from 
sanctifying the purification waters. In any event, the baraita 
teaches that one who is definitely uncircumcised, and even 
one about whom there is uncertainty as to whether he is un- 
circumcised, is disqualified from sanctifying the purification 
waters. 


Rav Yosef said: This tanna of the baraita, who disqualifies one 
who is uncircumcised from sanctifying the purification waters, 
is a tanna from the school of Rabbi Akiva, who includes 
the uncircumcised in the same halakha as that which governs 
the ritually impure. As it is taught in a baraita: Rabbi Akiva 
says that the words “any man” in the verse “Any man from the 
seed of Aaron who is a leper or a zav shall not eat of the holy 
things until he be pure” (Leviticus 22:4), come to include one 
who is uncircumcised, and it is prohibited for him as well to 
partake of consecrated food. And so too, with regard to other 
matters as well, e.g., sanctifying the purification waters, one 
who is uncircumcised has the same status as one who is ritually 
impure. 


Rava said: I was sitting at the time before Rav Yosef, and I had 
the following difficulty: If so, according to Rav Yosef’s opinion 
that the uncircumcised and the ritually impure have the same 
status, should one not be able to find a tanna who teaches the 
halakha of the uncircumcised and that of the ritually impure 
together," and we should say that this is the opinion of Rabbi 
Akiva? There should be some source that reflects this view. 


NOTES 


Who teaches the halakha of the uncircumcised and that one who is uncircumcised, whereas with regard to one who is 
of the ritually impure together — xavm bwy ay: Rava impure it is derived from the verses that one who cannot bring 
sought a source in which the halakha ‘of an uncircumcised an offering is exempt from the pilgrimage. This shows that the 
man is derived from that of one who is ritually impure. In fact, halakha of an uncircumcised man is derived from the halakha 
the halakha of a pilgrim’s appearance in the Temple is a proof of one who is ritually impure (Meiri). 

of this kind, as there is no biblical source for the exemption of 


HALAKHA 
One who immersed himself that day with regard to tithes - 
qwwyna op Diay: It is permitted for one who immersed that 
day to eat second tithe immediately following his immersion, 
even before the sun sets (Rambam Sefer Zeraʻim, Hilkhot 
Ma'aser Sheni 3:4). 


One who immersed himself that day with regard to the 
red heifer - m93 Di Diay: It is permitted for one who 
immersed that day to participate in all the rites connected 
to the red heifer, including the sanctification and sprinkling 
of the purification waters (Rambam Sefer Tahara, Hilkhot 
Para Aduma 1:13). 
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HALAKHA 


Who is fit to sanctify the purification waters — »3 
wand Dwi oF: Everyone is fit to sanctify the 
purification waters by adding the ashes of the 
red heifer, apart from a deaf-mute, an imbecile, 
and a minor, in accordance with the opinion of 
the Rabbis (Rambam Sefer Tahara, Hilkhot Para 
Aduma 6:2). 


One must take and the same one must place — 
30 0) 10 byw: One who draws the water to 
be sanctified need not be the one who sanctifies 
and sprinkles it on the one who is ritually impure, 
as each of these actions may be performed by a 
different individual (Rambam Sefer Tahara, Hilkhot 
Para Aduma 10:1). 


26 


jo ows vm Swe van xm andy 
DRAT DWA ONT NTT 


wap ows San KANT AAYYY rine 


ppa veza ATA a [pI Tow wana yn 
Divs mwa dpi 


saw) inpoy’ DNT- pant Kav KD 
- MENA PIT JIP NVM Nw DYN 
DWI-1PPNI PWI BT OPA pps 

wrypa 


PPY YP ND PB OWS <I WHR TTT IN 
Dw ang pnost aT ag TAnp y xo 
x37 


aT) ITAY KAY PAI MN IDA IN 
an bow KIAK mI na mpby Dna ox 
anpoy’ Km ana n DN 


XPOX MI -IM MPoY KINTI IND N) 
ats KaT ANS aD bows 
anI sop Wont” "nN 


The Gemara asks: And is there not such a source? But isn’t it 
taught in a baraita: One who is uncircumcised and one who is 
ritually impure are exempt from making an appearance in the 
Temple on each of the three pilgrim Festivals. The Gemara refutes 
this argument: This is no proof, as there it can be argued that one 
who is uncircumcised is exempt from appearing in the Temple 
because he is repulsive," and it is unbefitting that one who is 
uncircumcised appear in the Temple courtyard, but this does not 
mean that with regard to other matters as well he is treated like 
one who is ritually impure. 


The Gemara comments: And the Rabbis and Rabbi Yehuda follow 
their usual line of reasoning with regard to a hermaphrodite. As 
it is taught in a baraita: All are fit to sanctify the purification 
waters except for a deaf-mute, an imbecile, and a minor." Rabbi 
Yehuda deems a minor fit for the task, but deems a woman and 
a hermaphrodite unfit. 


The Gemara explains: What is the reasoning of the Rabbis? As 

it is written: “And they shall take for the impure of the ashes of 
the burning of the sin-offering, and he shall place on it running 

water in a vessel” (Numbers 19:17). The juxtaposition of the place- 
ment of the water to the gathering of the ashes indicates that they 
are governed by the same halakha. Therefore, those who are unfit 

for gathering the ashes are likewise unfit for sanctification, 
whereas those who are fit for gathering the ashes are likewise fit 

for sanctification. Since a woman is fit to gather the ashes of the 

red heifer, she may also sanctify its waters. 


And Rabbi Yehuda could have said to you: If so, then let the 
verse state: And he shall take. What is the significance of the shift 
to the plural form: “And they shall take”? It teaches that even 
those who are unfit there are fit here. As the halakhot of the two 
cases are not identical, Rabbi Yehuda deems a minor fit to perform 
the sanctification. 


The Gemara raises a difficulty: If so, according to Rabbi Yehuda a 

woman should also be fit to sanctify the purification waters. The 

Gemara answers: Rabbi Yehuda reads the verse precisely. It says: 
“And he shall place on it,’ and not: And she shall place on it. The 

Gemara asks: And how do the Rabbis respond to this claim? If 
the verse was written: And he shall take... and he shall place, I 
would say that one individual must take the ashes and the same 

one must also place" the water on them. The Merciful One there- 
fore writes: “And they shall take,” indicating that the ritual is 

valid even when performed by two different individuals. 


And if the Merciful One had written: And they shall take... and 
they shall place, I would say that two people must take the ashes 
and two must place the water on them, but if these rites are per- 
formed by fewer than two people they are invalid. The Torah 
therefore states: “And they shall take...and he shall place,” to 
teach that even if two people take the ashes and one person 
places the water on them, the ritual is valid. Since the verse had 
to be formulated precisely in this manner in order to teach that 
halakha, the words “and he shall place” cannot be understood as 
coming to exclude a woman. 


There it is because he is repulsive — gaT own ONT: The Ramban 
and others note that the Gemara in tractate Hagiga ‘differs from the 
passage here, as it is clear to the Sages there that this halakha equat- 
ing one whois uncircumcised and one who is ritually impure reflects 
the view of Rabbi Akiva. For this reason the Rashba explains that the 
halakha should ultimately be ruled in accordance with the Gemara 


NOTES 
passages like these, the accepted version is that which appears in the 
tractate dedicated to the subject matter at hand. As for the repulsive 
nature of an uncircumcised man, this is based on the verse: “For it is 
a reproach to us” (Genesis 34:14). In tractate Nedarim (31b) the Sages 
discuss the repulsive character of the uncircumcised state and how 
it serves as a derogatory epithet throughout the Bible. 


there, based on the principle that whenever there are contradictory 
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It is further stated: “And the pure person shall sprinkle upon the 
impure” (Numbers 19:19). The verse states “pure”; this indicates 
by inference that he is in some way ritually impure." In other 
words, the verse speaks of one who is pure only in relation to one 
who is impure. Were this not the case, there would have been no 
need at all to mention his purity, as it would have been understood 
that since the red heifer is called a sin-offering, with regard to 
which purity is paramount, the one performing the ritual must be 
pure. Of necessity, then, this “pure” individual is not completely 
pure in all regards. This teaches that one who immersed himself 
that day is fit to perform the rites connected to the red heifer." 


The Gemara returns to the previous discussion. They raised a 
dilemma before Rav Sheshet: In the case of an uncircumcised 
man, what is the halakha with regard to his eating second tithe? 
Can one claim that just as the halakha governing the Paschal 
lamb is derived from the halakha governing second tithe with 
regard to acute mourning, in that an acute mourner, who may 
not eat second tithe, is likewise prohibited from partaking of 
the Paschal lamb, so too, the halakha concerning second tithe is 
derived from the halakha concerning the Paschal lamb with 
regard to lack of circumcision, in that an uncircumcised man, 
who may not partake of the Paschal lamb, is likewise prohibited 
from eating second tithe? 


Or perhaps the halakha governing the stringent case of the Pas- 
chal lamb is derived from the halakha governing the lenient" case 
of second tithe, but the halakha concerning the lenient case of 
second tithe is not derived from the halakha concerning the 
stringent case of the Paschal lamb, and therefore it is prohibited 
for an uncircumcised man to partake of the Paschal lamb, but he 
may eat second tithe. 


Rav Sheshet said to them: You already learned the answer to this 
question ina mishna (Halla1:9): The following halakhot apply to 
both teruma® and the first fruits? of the new harvest, which must 
be given to the priests: If a priest ate of them while in a state of 
ritual impurity, he is liable to the punishment of death at the hand 
of Heaven; and if anon-priest ate of them unintentionally, he must 
restore the value of the produce he ate, adding one-fifth of its 
value as a fine; and they are both forbidden to non-priests.™" 


BACKGROUND 


Teruma — maA: When the term teruma appears without quali- 
refers to teruma gedola, which is given to the priest. 
The Torah commands that teruma from grain, wine, and oil, 
and the Sages extended the scope of this mitzva to include all 


fication, i 


Nevertheless, it remains the property of the priest, and he may 
benefit from its burning. Nowadays, teruma is not given to the 
priests because they have no definite proof of their priestly 
lineage. The obligation to separate it remains, but only a small 


produce. This mitzva applies only in Eretz Yisrael. The Torah does 


no 


specify the amount of teruma that must be set aside; one 


may theoretically fulfill his obligation by giving even a single 


portion of t 


First fruits — 


e produce is separated. 


ona: The first fruits of the new harvest are given 


kernel of grain from an entire crop. The Sages established the to the priests (Deuteronomy 26:1-11). When the Temple stood, 
following measures: One-fortieth of the produce is a generous a farmer would select the first fruits of the seven types of fruit 
gift, one-fiftieth is an average gift, and one-sixtieth is a miserly with which Eretz Yisrael is specially favored (see Deuteronomy 
gift. One should not set aside the other tithes until he has set 8:8). By rabbinic decree, at least one-sixtieth of the harvest was 
aside teruma. Terumais considered sanctified and may be eaten to be brought as first fruits. The farmer would bring these fruits 


on 


y by a priest and his household while they are in a state of 


ritual purity (see Leviticus 22:9-15). To emphasize that teruma be 


ea 
wa 


en only in a state of purity, the Sages obligated the priests to 
sh their hands before partaking of it. This is the source for the 


practice of washing one’s hands before eating bread. A ritually 
impure priest or a non-priest who eats teruma is subject to the 
penalty of death at the hand of Heaven. If teruma contracts 
ritual impurity, it may no longer be eaten and must be burned. 


o the Temp 


ein a basket, place them before the altar, and recite 


prayers of appreciation to God. Afterward, the fruit was given 
o the priests and eaten under the same provisions that govern 


teruma. The 


practices go 


first fruits were brought to the Temple between the 


estivals of Shavuot and Sukkot. If they were not brought within 
his period, an extension was granted until Hanukkah. An entire 
ractate of the Mishna, Bikkurim, is devoted to the halakhot and 


verning this mitzva. 


NOTES 


Pure, by inference that he is ritually impure — Yoon vino 
ab NTW: This exposition is based on the superfluous word 
“pure; "which is taken to mean that he is not completely 
pure but only relatively pure in comparison to one who 
contracted ritual impurity through contact with the dead. 

With regard to the teaching that one who immersed that 
day may perform any part of the red heifer ritual, Tosafot 
raise two problems that are also addressed by other early 
authorities. First, why is it assumed that this verse refers 
o one who immersed that day; perhaps it is speaking of 
one who lacks atonement, i.e., one who has completed 
his entire process of purification apart from the offerings 
he is obligated to bring? The Rashba answers that the fact 
hat the verse speaks of a “pure” person, without further 
elaboration, indicates that it is referring to anyone who can 
be called pure, including one who immersed that day. Fur- 
hermore, the person who immersed that day is at the first 
stage of purification, which precedes other special actions, 
e.g, the placing of oil and blood in the case of a leper, or 
the sacrifice of offerings. The second problem concerns how 
all aspects of the heifer ritual are derived from the halakha 
of sprinkling. Tosafot suggest that it is learned by way of a 
kind of a fortiori inference, whereas the Ritva claims that the 
case of sprinkling is considered a matter that is singled out 
from a generalization, which teaches not only about itself 
but about the entire category. 


Or perhaps the stringent is derived from the lenient - ix 
ayy bpn wan xen: Tosafot ask: If the exposition is based 
ona verbal analogy there should be no difference between 
the lenient and the stringent, and if it is learned by way of an 
a fortiori inference one certainly cannot apply a stringency 
to a lenient case based on the more stringent one. Either 
way, the Gemara’s suggestion has no place. They answer 
that this is the very question raised by the Gemara, albeit 
worded slightly differently: Is this halakha derived through 
an a fortiori inference or by way of a verbal analogy (Ram- 
ban; Rashba)? 


And they are forbidden to non-priests — od PTN: 
Tosafot ask why it is necessary for the tanna to state that 
teruma and first fruits are forbidden to non-priests after he 
has already written that a non-priest must pay the added 
fine of one-fifth if he eats of them. This question was already 
raised by Rashi on Bava Metzia 53a, where he explains that 
the tanna is stressing the difference between these cases 
and tithes, which are not prohibited to non-priests at all. 
While Tosafot challenge this interpretation, the Ramban 
accepts it. The Arukh explains that this comes to teach that 
they are forbidden even after they have been redeemed; 
in other words, they cannot be redeemed. It is stated in 
the Jerusalem Talmud in tractate Bikkurim that they are 
forbidden to non-priests, even if they are less than the usual 
minimal measure that is considered significant. The Meiri 
adds that non-priests may not benefit from them even 
while they are being destroyed, e.g., during burning. 


HALAKHA 
One who immersed himself that day is fit for the red 
heifer - 7152 DÝ Tav: It is permitted for one who had 
been ritually i impure and immersed himself that day to 
perform all the rites connected to the red heifer, including 
the sanctification and sprinkling of the purification waters 
(Rambam Sefer Tahara, Hilkhot Para Aduma 1:13). 


Teruma and first fruits are forbidden to non-priests — 
Dy ors DNN AINA: Teruma and first fruits are for- 
bidden to non-priests. If a non-priest ate teruma or first fruits 
after the first fruits were brought to Jerusalem, he is liable to 
the penalty of death at the hand of Heaven (Rambam Sefer 
Zera‘im, Hilkhot Bikkurim 3:1). 
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NOTES 

And they are the property of the priest — ,713 °D32 7: The 

Ramban explains that it was necessary to emphasize that 
they are the property of the priest in order to prevent a pos- 
sible a fortiori inference from second tithe, which the owner 
is certainly not permitted to use as he sees fit. The difference 

is that these portions that are given to the priests, although 

they are consecrated and forbidden to non-priests, neverthe- 
less belong to the priests themselves, whereas the second 

tithe is given to the owners from the table of the Most High, 
i.e., they may consume it as guests at God's table, but it does 
not belong to them. 


And they are nullified in a mixture of one hundred and 
one —7N/9) INK poi: Although this halakhais derived her- 
meneutically from the verses, the conclusion of the Gemara 
is that this is not a Torah law, as by Torah law all forbidden 
items are nullified by a simple majority. The tanna, however, 
also includes in his list differences that are based on rabbinic 
law (Rashba). 


BACKGROUND 


Second tithe - 13W wya: When the Temple stood, the sec- 
ond tithe was set aside after the teruma had been given to 
the priests and the first tithe had been given to the Levites. 
Second tithe was separated during the first, second, fourth, 
and fifth years of the Sabbatical cycle. After the second tithe 
was set aside, it was brought to Jerusalem to be consumed 
here by its owner. If the journey to Jerusalem was too long, 
so that it would be difficult to carry all of the second tithe 
here, or if the produce became ritually impure, it could be 
redeemed for an equivalent sum of money. If the owner 
redeemed his own produce he was required to add one- 
fifth of its value. This redemption money was brought to 
Jerusalem, where it could be spent only to purchase food. 
owadays second tithe is separated but may not be eaten. 
Therefore, it is redeemed, but only for a nominal sum. 
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The mishna continues: And they are considered in all regards the 
private property of the priest” to whom they were given; and 
they are nullified, i.e., rendered permitted for consumption by 
non-priests, in a mixture of one hundred and one," when there are 
at least one hundred parts of permitted food for each part of teruma 
or first fruits; and they both require washing of the hands before 
they may be eaten; and ifa priest is ritually impure, he may not eat 
of teruma or first fruits, even after immersion, until after sunset on 
the day ofhis immersion. All of these halakhot apply to teruma and 
first fruits, which is not the case with regard to second tithe.’ 


Rav Sheshet resumes his argument: And if it is so that one who is 
uncircumcised may eat second tithe, let the tanna also teach: It is 
prohibited for an uncircumcised man to eat of teruma and first 
fruits, which is not the case with regard to second tithe. 


The Gemara rejects this argument: This is no proof, as the tanna of 
the mishna taught only some of the differences between teruma and 
first fruits on the one hand and second tithe on the other, and he 
omitted others. The Gemara asks: The mishna is sometimes not 
exhaustive, but it never omits only one case. What other difference 
did he omit that you say that he also omitted this difference? 


The Gemara answers: He omitted the following, as he teaches in 
the latter clause of the mishna: There are halakhot that apply to 
second tithe and first fruits, which is not the case with regard 
to teruma. As second tithe" and first fruits" require that they 
be brought to a particular place, Jerusalem, where they must be 
eaten, whereas teruma may be consumed in all places; and they both 
require a declaration," as a declaration must be made on the last 
day of Passover in the fourth and seventh years of the Sabbatical 
cycle, stating that one’s agricultural obligations with regard to 
tithes have been fulfilled properly, and so too a declaration must be 
made when first fruits are brought to the Temple; and they are 
forbidden to an acute mourner;" and Rabbi Shimon permits an 
acute mourner to partake of first fruits." And they both require 
eradication" before Passover in the fourth and seventh years of the 
Sabbatical cycle if one failed to bring them beforehand; and Rabbi 
Shimon exempts first fruits from the obligation of eradication. 


And yet second tithe and first fruits differ from teruma in that it is 
prohibited to burn the former and benefit from the burning, even 
when the produce is ina state of ritual impurity" and therefore unfit 
to be eaten, e.g., one may not burn impure oil for light; 


HALAKHA 


Teruma and first fruits are the property of the priest - mana 
12030: Teruma and first fruits, and similarly halla and 
the other gifts to the priesthood, belong to the priest. He may 
therefore use them to purchase property of any kind, or to 
betroth a woman. A creditor may collect them as payment for 
his debt, and a wife may take them as payment for her marriage 
contract (Rambam Sefer Zera‘im, Hilkhot Bikkurim 4:14). 


Second tithe requires that it be brought to a place - "wy 
Dipl MAT yY: Second tithe is eaten by its owner, but only 
within the walls of Jerusalem (Rambam Sefer Zera’im, Hilkhot 
Ma‘aser Sheni 2:1). 


First fruits require that they be brought to a place - m23 
Dip NNIT DIY: First fruits must be brought to the Temple, 
and therefore this mitzva can be observed only when the 
Temple is standing (Rambam Sefer Zera’im, Hilkhot Bikkurim 
2:1, 3:5). 


Second tithe requires a declaration — 1 pyy Ww: It is a 
positive mitzva to make a declaration before God after one has 
separated all the agricultural gifts from the produce of his land 
(Rambam Sefer Zera’im, Hilkhot Ma‘aser Sheni 11:1). 


First fruits require a declaration — 17) D'yyY WYA: It is a 
positive mitzva to make a declaration in the Temple when 


one brings the first fruits there (Rambam Sefer Zera’im, Hilkhot 
Bikkurim 3:10). 


Second tithe is forbidden to an acute mourner — OX Wy 
nix: If one eats second tithe in Jerusalem while in acute 
mourning by Torah law, he has transgressed a Torah prohibi- 
tion and is liable to receive lashes. If he eats it outside the city, 
or even inside but when he is an acute mourner by rabbinic 
law, he receives lashes for rebelliousness that are adminis- 
tered by rabbinic decree (Rambam Sefer Zera‘im, Hilkhot Ma‘aser 
Sheni 3:5). 


First fruits are prohibited to an acute mourner - w23 
pir DDK: An acute mourner may not eat first fruits, in 
accordance with the opinion of the Rabbis (Rambam Sefer 
Zera‘im, Hilkhot Bikkurim 3:5). 


Second tithe and first fruits require eradication — Wyn 
yaa wN: If one has left in his possession second-tithe 
fruit, fourth-year produce, or first fruits, he is obligated to 
remove them from his house and throw them into the sea or 
burn them (Rambam Sefer Zera’‘im, Hilkhot Ma‘aser Sheni 11:8). 


It is prohibited to burn second tithe in a state of ritual 
impurity — ngawa ow ADK: Second tithe that has become 
ritually impure may not be used even for lighting a lamp 
(Rambam Sefer Zera'im, Hilkhot Ma‘aser Sheni 3:2). 
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and one who eats them when they themselves, the second tithe 
and first fruits, are ritually impure" is flogged, even though 
he himself is ritually pure, which is not the case with regard to 
teruma; and these differences the tanna does not teach. Appar- 
ently, the tanna of the mishna taught certain differences between 
the cases and omitted others. Therefore, the omission of the 
halakha governing an uncircumcised man does not prove that it 
is permitted for him to eat second tithe. 


Q Having cited the mishna, the Gemara proceeds to discuss it. It 
was taught in the baraita that second tithe and first fruits are 
forbidden to an acute mourner; and Rabbi Shimon permits an 
acute mourner to partake of first fruits. The Gemara asks: From 
where do the Rabbis derive that first fruits are forbidden to one 
who is in acute mourning? As it is written: “You may not eat 
within your gates the tithe of your grain, or of your wine, or of 
your oil...nor the offering of your hand” (Deuteronomy 12:17), 


and the Master said: “The offering [teruma] of your hand,” 


these are the first fruits. And first fruits are juxtaposed in this 
verse to second tithe:" Just as the second tithe is forbidden to 
an acute mourner, so too, first fruits are forbidden to an acute 
mourner." 


And Rabbi Shimon counters that since the Merciful One calls 
first fruits “teruma,” the halakha governing them is similar to that 
which governs teruma: Just as teruma is permitted to an acute 
mourner," so too, first fruits are permitted to an acute mourner. 


The baraita continues: And both second tithe and first fruits 
require eradication before Passover in the fourth and seventh 
years of the Sabbatical cycle; and Rabbi Shimon exempts first 
fruits from the obligation of eradication. One Sage, the Rabbis, 
juxtaposes first fruits to second tithe: Just as second tithe is sub- 
ject to eradication, so too are first fruits. And one Sage, Rabbi 
Shimon, does not juxtapose" the two halakhot and derive one 
from the other. 


It was stated above that it is prohibited to burn second tithe and 
first fruits even when they are in a state of ritual impurity, and 
that one who eats them when they themselves, the second tithe 
and first fruits, are ritually impure is flogged, even though he 
himself is ritually pure. From where do we derive these halakhot? 
As it is taught in a baraita: Rabbi Shimon says: The verse with 
regard to the confession of tithes states: “I did not consume of it 
while impure” (Deuteronomy 26:14), a general statement that 
means whether I, the one who ate it, was ritually impure, and 
the tithe was ritually pure, or whether I was ritually pure and 
the tithe was ritually impure. Regardless, the tithe may not be 
consumed through burning or eating in a state of impurity. 


NOTES 
it says about ritual impurity: “Its impurity is upon it” (Numbers 


And first fruits are juxtaposed to second tithe — 1133 WPNNI 
awn: Some ask: In accordance with the rule that there can- 
not be half an analogy, and therefore the inferences drawn by 
way of an analogy must be bilateral, why aren't the halakhot 
of first fruits likewise applied to tithes? The answer given is 
that the halakhot governing first fruits are derived primarily 
from teruma, as the Torah calls them “the offering [teruma] of 
your hand.” Consequently, since several exclusions appear with 
regard to teruma, e.g. “And they shall die through it when they 
profane it” (Leviticus 22:9), the word “it” emphasizing that this 
punishment applies only to “it” and no other case, and since 


19:13), the stringencies of tithe are applied to first fruits but the 
stringencies of first fruits are not in force for second tithe as well 
(Tosefot Yeshanim; Ritva). 


And one Sage does not juxtapose - wp xd wa: Tosafot 
Yeshanim elaborate on the point made by Tosafot that accord- 
ing to Rabbi Shimon first fruits are like teruma in all respects. 
The two differ only with respect to the halakhot governing first 
fruits that are explicitly stated in the Torah, but other halakhot 
of first fruits that do not apply to teruma are not derived by way 
of analogy or the like. 


HALAKHA 
Tithe that is itself ritually impure — sayy ngawa Wy: One 
who eats second tithe in a state of ritual impurity is liable to 
receive lashes, whether he is impure and the tithe is pure 


or he is pure and the tithe is impure (Rambam Sefer Zera’im, 
Hilkhot Ma‘aser Sheni 3:1). 


First fruits for an acute mourner — pind DNI: An acute 
mourner is prohibited from eating first fruits, in accordance 
with the unattributed view in the mishna, against the lone 
dissenting view of Rabbi Shimon (Rambam Sefer Zera'im, 
Hilkhot Bikkurim 3:5). 


Teruma for an acute mourner — pind mann: It is permitted 
for an acute mourner to partake of teruma (Rambam Sefer 
Tahara, Hilkhot Avot HaTuma 12:15). 
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NOTES 


And where one is warned against eating it - 171179 KD") 
inbox by: The question has been raised: Why can’t the 
verse that states: “And | did not consume of it while impure” 
(Deuteronomy 26:14), which is clearly referring to eating 
second tithe in a state of ritual impurity, be understood as a 
warning, i.e., a source for the prohibition? The Rosh explains 
that this is not stated in the form of acommand but merely 
as part of a narrative account. Therefore, although it is evi- 
dent from the declaration that eating in a state of impurity 
is prohibited, this verse cannot serve as a source for that 
prohibition. 


HALAKHA 
Burning teruma that became ritually impure - 193 
aba mann: Teruma is the property of priests, whether it 
is ritually pure or impure. If it is impure it must be burned, 
and the priest may derive benefit from it while it is burn- 
ing. For example, he may light a lamp with ritually impure 
teruma oil (Rambam Sefer Zera’im, Hilkhot Terumot 2:14). 
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The tanna adds: And where one is actually warned against 
eating second tithe" in a state of impurity, this I do not know. 
Although it is obvious from the verse that this is prohibited, the 
source for the prohibition is unclear. The Gemara is puzzled by 
this last statement: The prohibition against eating second tithe 
when one is ina state of ritual impurity of the body is explicitly 
written, as it is stated with regard to the ritual impurity imparted 
by a creeping animal: “The soul that touches it shall be impure 
until the evening, and he shall not eat from the holy things 
unless he has washed his flesh in water” (Leviticus 22:6). This 
is referring to second tithe, as will be explained later (74b). 


The Gemara explains: Rather, this is the dilemma he is raising: 

From where is it derived that one may not eat it when the tithe 

itself is in a state of ritual impurity? The verse states: “You may 
not eat within your gates the tithe of your grain” (Deuter- 
onomy 12:17), and later it states with regard to offerings that 

have been disqualified: “You shall eat it within your gates, the 

impure and the pure alike, as the gazelle and as the hart” 
(Deuteronomy 15:22). And a Sage of the school of Rabbi Yish- 
mael taught: Even a ritually impure and a ritually pure person 

may eat together on one table and out of one bowl without 

concern. And the Merciful One states: That which I said 

to you there, with regard to disqualified offerings: “You shall 

eat it within your gates,” means regardless of whether it is the 

individual or the meat that is impure; but here, with regard to 

second tithe, you may not eat it in that state. From here it is 

derived that one may not eat second tithe when the tithe itself 
is ritually impure. 


It was stated above that one is prohibited from burning second 
tithe and first fruits even when they are ritually impure, which 
is not the case with regard to teruma. The Gemara asks: From 
where do we derive that this halakha does not apply to teruma? 
Rabbi Abbahu said that Rabbi Yohanan said: As the verse 
with regard to the declaration of tithes states: “I did not con- 
sume of it while impure” (Deuteronomy 26:14), and the words 


“of it” teach that of it, i.e., tithe, you may not burn when it is 


impure, but you may burn and derive benefit from the oil of 
teruma that has become ritually impure." 


The Gemara asks: But say perhaps as follows: Of it you may not 
burn, but you may burn and derive benefit from consecrated 
oil that became ritually impure. The Gemara refutes this sug- 
gestion: That possibility is unacceptable. Is it not an a fortiori 
inference? If with regard to the tithe, which is lenient, the 
Torah said: “I did not burn of it while impure,’ then with 
regard to consecrated oil, which is more stringent, is it not all 
the more so prohibited to burn them while ritually impure? 


The Gemara retorts: If so, then with regard to teruma as well, 
say that it is an a fortiori inference, as teruma is certainly more 
sacred than tithes. Ifit is prohibited to benefit from second tithe 
while it is burning, all the more so would it be prohibited to 
benefit from teruma while it is burning. The Gemara answers: 
Isn't it written “of it”? From there it is derived that there is an 
item excluded from the prohibition against burning in a state of 
ritual impurity. 


The Gemara asks: And what did you see that led you to con- 
clude that “of it” comes to exclude teruma? Perhaps it comes to 
exclude consecrated items. The Gemara replies: It is reasonable 
that I do not exclude consecrated items from the prohibition 
against benefiting from their burning, as with regard to conse- 
crated items there are many stringent elements. Their Hebrew 
acronym is peh, nun, kuf, ayin, kaf, samekh, which is a mne- 
monic for the following stringencies that apply to consecrated 
items and not to teruma: 
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Piggul: If, during one of the rites involved in the sacrifice of 
an offering, i.e., slaughter, receiving the blood, bringing it to the 
altar, or sprinkling it on the altar, the priest or the one bringing 
the offering entertains the thought of eating the offering at a 
time that is unfit for eating, the offering is thereby invalidated." 
Notar: Meat of an offering that remained beyond its allotted 
time may not be eaten and must be burned." Offering [korban]: 
It is an offering to God. Misuse of consecrated objects [meila]: 
One who unwittingly derives benefit from consecrated items 
is required to bring a guilt-offering for misuse of consecrated 
objects." Karet: The punishment of one who eats consecrated 
items while ritually impure is karet." Forbidden to an acute 
mourner [asur le’onen]: An acute mourner is prohibited 
from eating consecrated items.” None of these halakhot apply 
to teruma. Therefore, consecrated items are more stringent 
than teruma, and accordingly they are not excluded from the 
prohibition against deriving benefit while ritually impure. 


The Gemara rejects this argument. On the contrary, it is teruma 
that I would not exclude from the prohibition, as with regard 
to teruma there are many stringent elements, represented by 
the acronym mem, het, peh, zayin, which is a mnemonic for the 
following: Death [mita]: One who is prohibited from eating 
teruma but ate it intentionally is liable to the punishment of death 
at the hand of Heaven." One-fifth [homesh]:" A non-priest, to 
whom teruma is forbidden, who unwittingly ate teruma is obli- 
gated to pay its value to the priest plus one-fifth of the sum. And 
teruma does not have the possibility of redemption [pidyon]: 
Once it is sanctified, teruma may not be redeemed and rendered 
non-sacred. And it is forbidden to non-priests [zarim]."" These 
stringencies do not apply to consecrated items. 


The Gemara answers: Those stringencies that apply to conse- 
crated items are more numerous than those that apply to teruma. 
Therefore, it is appropriate to be more stringent with consecrated 
items and exclude impure teruma from the prohibition against 
deriving benefit from it while it is burned. And if you wish, 
say instead a different reason, without counting the number of 
stringencies: Consecrated items are more stringent because one 
who eats them while ritually impure is liable to receive karet, 
which is more severe than death at the hand of Heaven, the 
punishment in the case of teruma. 


It was further stated above that one who eats second tithe and 
first fruits when they themselves, the second tithe and first fruits, 
are ritually impure is flogged, which is not the case with regard 
to teruma. The Gemara infers from this that it is lashes that he 
does not receive when he eats teruma that is ritually impure; 
however, the transgression of a prohibition is involved. From 
where do we derive that this is prohibited? The verse referring 
to offerings that have been disqualified states: “You shall eat it 
within your gates” (Deuteronomy 15:22). The word “it” indi- 
cates that it is only this, disqualified offerings, that may be eaten 
in a state of impurity, but not another type of consecrated food. 
This is a prohibition that is derived by inference from a positive 
mitzva, i.e. it is not stated in the Torah in the form of a prohibi- 
tion. And there is a principle that a prohibition that stems from 
a positive mitzva is classified as a positive mitzva, for which no 
lashes are administered." 


The Gemara demonstrated earlier that no proof can be adduced 
from the mishna cited by Rav Sheshet, as the tanna of that 
mishna taught only some of the differences between second tithe 
and teruma. Rav Ashi said: From the first part of the mishna 
as well, you can conclude that he taught certain differences 
and omitted others, from the fact that he does not teach the 
following additional difference: 


HALAKHA 


Piggul - bras: If, while performing one of the sacrificial rites 
connected to an offering, a priest had the intention of perform- 
ing a different rite not at its proper time, or of eating or burn- 
ing the offering not at its proper time, this thought invalidates 
the offering and renders it piggul, an offering disqualified 
by improper intention (Rambam Sefer Avoda, Hilkhot Pesulei 
HaMukdashin 13:1). 


Notar — 1i): If an offering was sacrificed in the proper manner, 
but its meat was left over after the fixed time for its consumption, 
the leftover meat is called notar and may not be eaten (Rambam 
Sefer Avoda, Hilkhot Pesulei HaMukdashin 13:3). 


Misuse of consecrated objects — myyn: An ordinary person 
may not derive benefit from consecrated property. Whoever 
unwittingly derives such benefit to the value of a peruta, 
whether the property had been consecrated for the mainte- 
nance of the Temple or for the altar, is required to bring a guilt- 
offering for misuse of consecrated property (Rambam Sefer 
Avoda, Hilkhot Me'ila 1:1). 


Karet - n3: One who was ritually impure with a severe 
level of impurity and ate an olive-bulk of sacrificial meat is 
liable to receive karet (Rambam Sefer Avoda, Hilkhot Pesulei 
HaMukdashin 18:13). 


Sacrificial food is prohibited to an acute mourner - pind ADK: 
An acute mourner may not eat sacrificial food (Rambam Sefer 
Tahara, Hilkhot Avot HaTuma 12:15). 


Death for teruma - nany mn": One who is ritually impure 
and ate pure teruma is liable to the penalty of death at the hand 
of Heaven (Rambam Sefer Zera'im, Hilkhot Terumot 7:1). 


One-fifth — wai: A non-priest who unwittingly ate teruma 
must repay its value plus one-fifth of the sum (Rambam Sefer 
Zera‘im, Hilkhot Terumot 10:1). 


Forbidden to non-priests — Db mK: It is prohibited for 
non-priests to partake of any kind of teruma (Rambam Sefer 
Zera‘im, Hilkhot Terumot 6:5). 


Eating impure teruma — awa Tn doin: If a pure priest ate 
ritually impure teruma, he has transgressed a prohibition, but 
he is not liable to be flogged. This is because the prohibition 
stems from a positive mitzva, and a prohibition that is derived 
by inference from a positive mitzva has the status of a positive 
mitzva, for which no lashes are administered (Rambam Sefer 
Zera‘im, Hilkhot Terumot 7:3). 


NOTES = —W—_—_—_—_ 
And it is forbidden to non-priests — ot) MD": Josafot main- 
tain that the statement that teruma is punishable by death does 
not refer to its consumption in a state of impurity but to its being 
prohibited to non-priests. The problem with this interpretation is 
that the statement that it is forbidden to non-priests is rendered 
redundant. Tosafot Yeshanim explain, based on the Jerusalem 
Talmud, that this is referring to the prohibition that applies to 
half of a legal measure. 


From where do we derive this; the verse states...” Within your 
gates” — J WwA KP VIN than: The Rambam cites a different 
verse as the source for this halakha, as it is stated with regard 
to a priest: “And afterward he may eat from the holy things” 
(Leviticus 22:7), which indicates that he may eat teruma only 
after his purification. 
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Perek VIII 
Daf74 Amuda 


NOTES 

Animal tithe - maza wya: Animal tithe is a unique 
offering in several respects. It is not a gift offering; rather, 
it is selected by releasing all the newborn sheep and 
cattle of a calendar year one by one from an enclosure 
and designating every tenth animal as tithe. The owner 
brings this offering to Jerusalem, and after its blood 
has been sprinkled with a single sprinkling, he him- 
self may eat it. These leniencies give the animal tithe a 
unique status, which is why it is listed separately and not 
included along with the other offerings. 


BACKGROUND 


Animal tithe - mana Wr: On three occasions each 
year, the owner of a herd of kosher animals was required 
to gather all the animals born during the preceding 
period into an enclosure and release them one by one. 
These animals were passed “under the shepherd's rod” 
(Leviticus 27:32), and every tenth animal was marked 
with red paint to indicate that it was consecrated. These 
animals are called animal tithe. If the animal was fit to 
be sacrificed, the it was brought to the Temple and 
sacrificed in a manner similar to that of a peace-offering. 
Its blood was sprinkled on the altar, and its meat was 
eaten by its owner, but not by the priests. The details of 
the halakhot of animal tithe are elucidated in tractate 
Bekhorot. 


32  YEVAMOT ` PEREK VIII: 74A ` Y 971 p19 


AIB DI PIIG By WA PAT} 
API YAD AWYA 72 PE m2 


manna a os iv m I- ee 
swyna x) pwitps hy nossa 1b) 
moma WYN wh: apt wen ash xD 


PAYO ows wT Maa WYN 
POO TE ANI MOS BAK? 


KNT Yay DET MDs Kabwa 
bax KID nos mows own - Ms 
- DET NID NI ND NIDN - DDT 
NYY DD - DUTP NO KINN MT 

a nah mana wyn 


KYI PND IN JUNI Wyn - KYN 
DIO NDR pw WYN WNT 


PRITA INI NYITNA yw XN 
amg wed nen VYD nwa vox Sy 
Seo Mele TA TISI AT eee 

IRPI SWNT Wyn 


Teruma and first fruits apply in all the years of the seven-year 
Sabbatical cycle, including the third and the sixth years, and 
they do not have the possibility of redemption, as once they are 
sanctified they may not be redeemed and rendered non-sacred. 
This is not the case with regard to second tithe, which applies only 
in the first, second, fourth, and fifth years of the cycle and which 
can be redeemed. The Gemara concludes: Learn from here that 
the tanna did not list all of the differences between second tithe 
and teruma. 


The Gemara resumes its discussion of whether or not an uncircum- 
cised man is prohibited from eating second tithe. Come and hear 
a proof with regard to this question from the following baraita: If 
shreds of flesh that invalidate the circumcision remain after the 
foreskin was removed, one may not eat teruma, nor the Paschal 
lamb, nor sacrificial food, nor tithe. What, is it not referring to 
tithe of produce, and so the dilemma is resolved? The Gemara 
refutes this suggestion: No, the tithe mentioned in this baraita is 
animal tithe.\® The baraita teaches that the meat of the animal 
tithe was forbidden to one who is uncircumcised. 


The Gemara expresses surprise: Animal tithe is the same as 
sacrificial food, as it too is an offering the meat of which is eaten 
by the animal’s owner; why would the tanna single it out? The 
Gemara counters: And according to your reasoning that the 
baraita would not have singled out specific offerings, didn’t we 
learn in the baraita that an uncircumcised man may not eat the 
Paschal lamb, and yet it also teaches that the same halakha applies 
to sacrificial food? 


The Gemara rejects this argument: Granted, it is necessary to 
mention both the Paschal lamb and sacrificial food. As, if the 
baraita had taught only the halakha in the case of the Paschal 
lamb, one might have said that an uncircumcised man may not eat 
the Paschal lamb because the disqualification resulting from lack 
of circumcision is written explicitly with regard to the Paschal 
lamb, but with regard to other sacrificial food, concerning which 
the Bible says nothing about circumcision, one might say that 
there is no such prohibition. And conversely, if the baraita had 
taught only the halakha with respect to sacrificial food, I would 
say: What is meant here by sacrificial food? This is referring 
specifically to the Paschal lamb, concerning which the prohibition 
with regard to an uncircumcised man is stated explicitly, but other 
sacrificial food is permitted to him. But why do I need animal 
tithe to be mentioned at all? It is no different than any other sac- 
rificial food. In that case, the tithe mentioned in the baraita is 
referring to second tithe. 


The Gemara suggests a different refutation of this proof: Rather, 
the tithe mentioned in the baraita is referring to first tithe, the 
one-tenth of the produce that is given to the Levites, and the 
baraita is in accordance with the opinion of Rabbi Meir, who said 
that first tithe is forbidden to common Israelites. Since first tithe 
is forbidden to an ordinary Israelite, it may similarly be forbidden 
to an uncircumcised man. However, there is no proof from here 
that second tithe is forbidden to one who is uncircumcised, as 
second tithe is permitted even to ordinary Israelites. 


The Gemara suggests: Come and hear a different proof from that 
which Rabbi Hiyya bar Rav of Difti taught in the following 
baraita: An uncircumcised man is prohibited from eating of two 
different tithes. What, is it not that one is the tithe of produce 
and one is animal tithe? The Gemara refutes this argument: Here, 
too, the baraita is referring to first tithe, and the baraita is in 
accordance with the opinion of Rabbi Meir. 
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Come and hear a proof from yet another baraita: It is prohibited 
for an acute mourner to eat second tithe, but it is permitted for 
him to eat teruma and to participate in the preparation of the 
red heifer. It is prohibited for one who immersed himself that 
day but does not become completely purified until nightfall to eat 
teruma, but it is permitted for him to participate in the preparation 
of the red heifer and to eat second tithe. It is prohibited for one 
who lacks atonement, e.g., a zav or leper who immersed at the 
conclusion of his period of impurity but has not yet brought an 
offering for his atonement, to participate in the preparation of the 
red heifer, but it is permitted for him to eat teruma and second 
tithe. And ifitis so that an uncircumcised man may eat second tithe, 
let the baraita also teach: It is prohibited for an uncircumcised 
man to eat teruma, but it is permitted for him to participate in the 
preparation of the red heifer and to eat second tithe. The fact that 
the baraita omits this ruling proves that an uncircumcised man is in 
fact prohibited from eating second tithe. 


The Gemara rejects this argument: No proof can be adduced from 
here, as this baraita was taught by a tanna from the school of Rabbi 
Akiva, who includes an uncircumcised man in the same halakha 
as that which governs one who is ritually impure. As it is taught 
in a baraita, Rabbi Akiva says: The words “any man” in the verse 

“Any man from the seed of Aaron who is a leper or a zav shall not 
eat of the holy things until he be pure” (Leviticus 22:4) come to 
include one who is uncircumcised; he, too, is prohibited from 
partaking of consecrated food or participating in the preparation of 
the red heifer. 


With regard to the issue itself, the Gemara inquires: And who is the 
tanna who disagrees" with Rabbi Akiva? It is the tanna who dis- 
agrees with Rabbi Yosef the Babylonian. As it is taught in a baraita: 
The burning of the red heifer by an acute mourner or by one who 
lacks atonement is valid." Rabbi Yosef the Babylonian says: If 
the burning is performed by an acute mourner, it is valid; but if 
it is performed by one who lacks atonement, it is invalid. The 
anonymous first tanna clearly disagrees with Rabbi Akiva, as the 
previous baraita, which was attributed to Rabbi Akiva, states 
that one who lacks atonement is prohibited from participating 
in the preparation of the red heifer. It may be presumed that this 
tanna disagrees with Rabbi Akiva with respect to one who is un- 
circumcised as well. 


The Gemara further comments on this issue. And Rabbi Yitzhak, 
too, maintains that an uncircumcised man is prohibited from 

eating second tithe, as Rabbi Yitzhak said: From where is it 

derived that an uncircumcised man is prohibited from eating 

second tithe? It is stated: “And I did not consume of it while impure” 
(Deuteronomy 26:14) with regard to second tithe, and it is stated: 

“Do not eat of it raw” (Exodus 12:9) with regard to the Paschal 

lamb. Just as in the case of the Paschal lamb, with regard to which 

“of it” is stated, an uncircumcised man is prohibited from eating 

it, so too, in the case of second tithe, with regard to which “of it” is 

stated, an uncircumcised man is prohibited from eating it. 


With regard to this verbal analogy, the Gemara comments: It must 
be that this phrase “ofit” is available, i.e., it is superfluous in its own 
context and therefore available for the purpose of establishing a 
verbal analogy. As, if it is not available, the verbal analogy can be 
refuted logically, as it is possible to say: What is unique to the 
Paschal lamb? It is that one is liable to receive karet for eating it 
due to it being piggul or notar, or due to him being ritually impure. 
It could therefore be argued that it is owing to the Paschal lamb’s 
special sanctity and severity that an uncircumcised man may not 
partake of it. But from where is it derived that an uncircumcised 
man may not eat second tithe? The Gemara concludes: This is 
not so, as the phrase “of it” is indeed available for establishing the 
verbal analogy. 


NOTES 

Who is the tanna who disagrees - voor NIN (N1: 
Rashi explains that the Gemara is asking about the 
tanna who disagrees with Rabbi Akiva with regard to 
an uncircumcised man. Tosafot point out several diffi- 
culties with this interpretation, as according to the text 
of the Gemara here, there is no proof that Rabbi Yosef 
the Babylonian and the tanna who disagrees with him 
refer at all to an uncircumcised man. The whole proof 
is roundabout and somewhat vague. For this reason, 
most early authorities prefer a different interpretation, 
first suggested by Rabbeinu Hananel: The Gemara is 
inquiring as to the identity of the tanna who disagrees 
with Rabbi Akiva with regard to the red heifer. Accord- 
ing to this opinion, the discussion is straightforward 
and the proof is clear (Ramban; Rashba). 


HALAKHA 


The burning of the red heifer by an acute mourner 
or by one who lacks atonement — pm) pix now 
Da3: If a red heifer was burned by an acute mourner 
or one who is lacking atonement, it is valid, in accor- 
dance with the unattributed opinion in the baraita 
and against the dissenting view of the single tanna 
(Rambam Sefer Tahara, Hilkhot Para Aduma 4:14). 
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NOTES 
But say it is referring to purchasing a coffin - mp XK) 
joys ib: Tosafot and other early authorities claim that this is 
merely a theoretical alternative, not an accepted conclusion 


for halakha. However, it is in fact permitted according to hala- 


kha to purchase clothes for the living from the money of 
impure tithe, as it is prohibited only to use it for the dead. 


But according to the one who said that one can derive from 
it and one can also refute it - pawn pra) NYT yd xbx: 
The commentaries note that the Gemara could simply have 
said that Rabbi Yitzhak agrees with the opinion that one can 
derive from such an analogy and one cannot refute it, in which 
case there would be no need to prove that the phrase “from 
it” with respect to teruma is free for an analogy, but it wanted 
to establish his approach as consistent with all opinions. 
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The Gemara asks: Which of the phrases “of it” is not needed in 

its own context and is therefore available for establishing a ver- 
bal analogy? Rava said that Rabbi Yitzhak said: “Of it” is writ- 
ten three times with regard to the Paschal lamb: “Do not eat of 
it raw... And you shall not leave any of it until morning, and that 

which remains of it until the morning you shall burn with fire” 
(Exodus 12:9-10). The three instances of “of it” are expounded 

as follows: One for itself, to teach that the prohibition relates to 

the Paschal lamb; and one for the verbal analogy; and one for 

another purpose. 


According to the one who says that the verse comes to provide 
you with a positive mitzva to burn that which is left over after 
it has taught the prohibition against leaving it over until the 
morning, to teach that one is not flogged for violating the pro- 
hibition, because any prohibition that can be rectified by the 
performance of a positive mitzva does not carry a punishment 
of lashes; since “that which remains [notar]” is written, “of 
it” is also written. And according to the one who says that 
the verse comes to provide him with the second morning for 
burning, i.e. to teach that the leftover meat of the Paschal lamb 
is not burned on the following morning, which is a Festival, but 
rather on the following morning, the first of the intermediate 
days of the Festival; since “until morning” is written, “of it” is 
also written. 


Similarly, “of it” is written three times with regard to second 
tithe: “I did not eat of it in my mourning, and I did not consume 
of it while impure, and I did not give of it for the dead” (Deuter- 
onomy 26:14). The three instances of “of it” are expounded as 
follows: One for itself; and one for that which Rabbi Abbahu 
said that Rabbi Yohanan said, that the verse comes to permit a 
priest to burn impure teruma oil and derive benefit from its light; 
and one for the following teaching of Reish Lakish. 


As Reish Lakish said that Rabbi Samya said: From where is it 
derived that if the second tithe became ritually impure, it is 
permitted for one to anoint one’s body with it? As it is stated: 

“Nor did I give of it for the dead.” It is for the dead that I did 
not give of it, but for the living in a manner similar to the way 
it is given for the dead, I gave of it. Now, what usage of tithe 
is the same for the living and the dead? You must say it is 
anointing. 


Mar Zutra strongly objects to this: But say that the verse is 
referring not to anointing but to purchasing a coffin’ and 
shrouds for a one who is deceased with money received in 
exchange for the second tithe; this is prohibited, but buying 
clothing and the like for one who is living is permitted. Rav 
Huna, son of Rav Yehoshua, said: “Of it” indicates benefit 
derived from the tithe itself and not from the money acquired 
in exchange for the tithe. Rav Ashi said a different answer: “I 
did not give” must be similar to “I did not eat”; just as there, 
eating is from the tithe itself, so too here, giving is from the tithe 
itself. In any event, the three instances of “of it” written with 
regard to second tithe are required for different expositions. 


The Gemara asks: And yet there is still a difficulty, as the verbal 
analogy is available only from one side, since only the verse 
with regard to the Paschal lamb is superfluous in its own context. 
Granted, this works out well according to the one who says that 
one can derive from a verbal analogy that is available only from 
one side and one cannot refute it logically, even if there are valid 
counterarguments. But according to the one who said that 
one can derive from such an analogy and one can also refute 
it" logically, if there are grounds to distinguish between the 
two cases, what can be said? As explained above, the analogy 
between the Paschal lamb and second tithe can be refuted. 
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The Gemara answers: This halakha of Rabbi Abbahu with regard 

to the burning of impure teruma oil is derived from what Rav 
Nahman said that Rabba bar Avuh said. As Rav Nahman said 

that Rabba bar Avuh said: What is the meaning of that which is 

written: “And I, behold, I have given you the charge of My 
terumot” (Numbers 18:8)? From the amplification of the plural 

“My terumot,” it is derived that the verse is speaking of two teru- 
mot, one teruma that is ritually pure and one teruma that is ritu- 
ally impure. And the Merciful One states: “I have given you,’ i.e., 
it shall be yours, and you may derive benefit from it. Since there 

is a stringent prohibition against eating impure teruma, the benefit 
that is permitted is to burn it beneath your cooked dish. As the 

allowance to benefit from the burning of impure teruma is derived 

from here, the phrase “of it” is available on both sides. 


§ Itis taught in the mishna that all those who are ritually impure 
with any type of ritual impurity may not eat teruma. The Gemara 
asks: From where are these matters derived? Rabbi Yohanan 
said in the name of Rabbi Yishmael: The verse states: “Any man 
from the seed of Aaron who is a leper or a zav shall not eat of 
the holy things until he be pure” (Leviticus 22:4). Now, what 
matter is the same 


for all the seed of Aaron, both sons and daughters? You must 
say it is teruma. The Gemara raises a difficulty: But say that per- 
haps the verse is referring to the breast and thigh of a peace- 
offering, which also may be eaten by all the seed of Aaron, both 
male and female? The Gemara answers: The breast and thigh are 
not permitted to males and females in equal manner, as they are 
not permitted to the daughter of a priest who returns" to the 
home of her father. If the daughter of a priest marries a non-priest, 
it is prohibited for her to partake of teruma or sacrificial food. If 
she is widowed or divorced and has no living descendants by her 
non-priest husband, it is once again permitted for her to eat teruma, 
but she may not partake of the breast and thigh of the offerings. 


The Gemara asks: If so, the same may be said about teruma as 

well, as it is not permitted to a halala,"" a woman who is disquali- 
fied from marrying a priest, even though she is the daughter of a 

priest. The Gemara answers: A halala is not considered the seed 

of Aaron. 


The Gemara challenges the halakha recorded in the baraita that 

one who lacks atonement may eat teruma. And from where do 

you know that this verse: “Any man from the seed of Aaron who 

is a leper ora zav shall not eat of the holy things until he be pure,” 
means that he may not eat of the holy things until sunset? Say 

that perhaps it means that he may not eat of them until he brings 

his atonement offering and is entirely pure. 


NOTES 


It is not permitted to a halala - "Yna mys: The Ritva notes a priest who had relations with a man who is forbidden to her. 
that the Gemara here is not asking about only a halala in the The Gemara answers that in all such cases the woman is no longer 
strict sense, i.e., the daughter of a union between a priestanda considered the seed of Aaron, and therefore she is prohibited 
woman who is forbidden to him, but also about the daughter of from partaking of teruma. 


HALAKHA 


They are not permitted to one who returns — 7Y% 
nyina: If the daughter of a priest married a non-priest, 
and he died or divorced her and she has no living descen- 
dants from him, she may once again eat teruma, but 
she may not eat the breast and thigh of peace-offerings 
(Rambam Sefer Zera’im, Hilkhot Terumot 6:9). 


Teruma...is not permitted to a halala — 7»x...712110 
nna: If the daughter of a priest had relations with a 

man who is forbidden to her, she is disqualified from mar- 
rying a priest and may never again eat teruma (Rambam 

Sefer Zera'im, Hilkhot Terumot 6:7). 
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NOTES 

A zav who experienced two sightings — *nw bya a 
Dre: It is learned by tradition that a man has the status 
of a full-fledged zav only if he experiences three gonor- 
rheal emissions, which are termed sightings. After the first 
sighting he is not considered a zav at all but simply as 
one who experienced a seminal emission. Following his 
second sighting he is a zav with regard to ritual impurity, 
but if he does not experience a third emission he need 
not bring an offering to achieve purification. 


A quarantined leper — %35 ytixia: The impurity of a 
leper has two stages. When one first discovers a spot 
he suspects might be leprous, he must go to a priest, 
who quarantines him for seven days to see if the plague 
advances. Sometimes he is quarantined for a further 
seven days. Only when it becomes clear that he suffers 
from a full manifestation of leprosy, i.e., if it spreads, is 
he declared a confirmed leper. However, there is no dif- 
ference between these two stages with regard to their 
impurity; the main difference between them is that a 
confirmed leper must bring special offerings of atone- 
ment upon his purification. 


From where do we derive these different halakhot - 
b ana: Otzar HaShitot raises the difficulty that Rava's 
answer seems to resolve only the second question, but 
not the first that perhaps sunset alone does not suffice 
o permit the eating of teruma in a case where an atone- 
ment offering is required. The Meiri, however, already 
hinted that once it is learned by tradition that this verse 
is dealing with a zav and leper who are not obligated to 
bring offerings, a principle can be derived from here that 
in order to eat teruma, only immersion is required. Were 
his not the case, the Torah would have had to state that 
hose who are obligated to bring offerings must bring 
hem before they can partake of teruma. 


As it is subject to mem, het, peh, zayin — amn jaw: The 
Ramban points out that there are other stringencies in 
connection with teruma, e.g., it requires the washing of 
hands and it is nullified only in a mixture of one hundred 
o one. He suggests several answers to the question why 
ese are not mentioned here. First, these stringencies are 
rabbinic in origin. In addition, second tithe is not nullified 
by a simple majority either, as it is in the category of things 
hat are only temporarily prohibited. Furthermore, even 
the Gemara had mentioned these two halakhot, there 
would be merely an equal number of stringencies, and 
herefore the Gemara would still have had to answer that 
he punishment of death is a greater stringency. 
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HALAKHA 


Once he immersed and emerged, he may partake of sec- 
ond tithe - wyna baix aby dav: After one who was ritually 
impure has immersed, he need not wait for sunset but may 
eat second tithe immediately (Rambam Sefer Zera’im, Hilkhot 


Mavaser Sheni 3:4). 
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The Gemara answers: This cannot enter your mind, as a tanna of 
the school of Rabbi Yishmael taught that the verse is speaking 
ofa zav who experienced only two sightings" ofan emission, and 
of a quarantined leper," i.e., a suspected leper who has not yet 
been declared conclusively ritually impure by a priest. Both of 
these individuals are ritually impure, but they need not bring an 
offering as part of the purification process. When understood in 
this way, the leper and zav are similar to one who touches any 
object that is impure with ritual impurity imparted by a corpse, 
mentioned later in the verse: Just as one who touches anything 
that is impure with ritual impurity imparted by a corpse does not 
require an atonement offering for his impurity, these too, the zav 
and leper referred to in this verse, do not require an atonement 
offering; rather, they achieve complete purification at sunset. 


The Gemara raises a question: But say that this halakha that sunset 
alone suffices to permit the eating of teruma applies only to one 
who does not require an atonement offering but merely has to 
wait until sunset to achieve complete purification. However, with 
regard to one who does require an atonement offering, perhaps 
he may not eat teruma until he brings his atonement offering. 


And furthermore, the Gemara raises a question with regard to that 
which we learned in a mishna (Nega’im 14:3): When the period 
of ritual impurity of a zav or a leper has been completed and he 
immersed during the day and emerged, he may immediately 
partake of second tithe;" once the sun has set for him, he may 
partake of teruma;" once he has brought his atonement offering, 
he may eat sacrificial food." From where do we derive these 
different halakhot?® 


Rava said that Rav Hisda said: Three verses are written with 
regard to purity for eating sacred food. It is written: “And he shall 
not eat of the holy things, unless he has bathed his flesh in water” 
(Leviticus 22:6); but if he has bathed, i.e., immersed, he is imme- 
diately pure and may partake of sacred food. And it is written: 

“And when the sun has set, he shall be pure, and afterward he 
may eat from the holy things” (Leviticus 22:7), which indicates 
that he must wait until sunset. And it is further written: “And 
the priest shall make atonement for her, and she shall be pure” 
(Leviticus 12:8), which indicates that following childbirth a woman 
is not completely pure until she has brought her offering. How so? 
How can the apparent discrepancy between these three verses be 
resolved? Here, in the first verse, it is referring to second tithe; 
there, in the second verse, it is referring to teruma; and here, in 
the third verse, it is referring to sacrificial food. 


The Gemara asks: But I can reverse this construct and apply the 
more stringent condition to tithe. The Gemara answers: It is 
reasonable to say that teruma is subject to the more stringent 
condition, as it is already subject to many stringent elements 
represented by the acronym mem, het, peh, zayin," which is a 
mnemonic for the following: One who is prohibited from eating 
teruma but ate it intentionally is liable to the punishment of death 
[mita] at the hand of Heaven; a non-priest who unwittingly ate 
teruma is obligated to pay its value to the priest plus one-fifth 
[homesh] of the sum; teruma does not have the possibility of 
redemption [pidyon]; and it is prohibited to non-priests [zarim]. 
‘These stringencies do not apply to second tithe. 


Terumot 7:2). 


Once the sun has set for him, he may partake of teruma - 
manna baix waw awit: One who was ritually impure and 
has immersed may not eat teruma until the sun has set and 
three stars have emerged (Rambam Sefer Zera’im, Hilkhot 


Once he has brought his atonement offering, he may eat 
sacrificial food - wpa baix T kIT: Those who must 
bring an offering to complete their purification process, i.e., a 
Zav, a zava, a woman after childbirth, and a leper, even if they 
have immersed and waited until sunset, may not partake of 
sacrificial food until they have brought their atonement offer- 
ings (Rambam Sefer Korbanot, Hilkhot Mehusrei Kappara 1:1). 
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The Gemara counters: On the contrary, second tithe should be 
governed by the more stringent condition, as it has the stringencies 
represented by the acronym heh, dalet, samekh, tet, beit," which 
is a mnemonic for the following: Second tithe must be brought 
[hava‘a] to Jerusalem; it requires that a declaration [viddui] be made 
on the last day of Passover in the fourth and seventh year of the 
Sabbatical cycle, stating that one’s agricultural obligations with 
regard to tithes have been properly fulfilled; it is prohibited [asur] 
to be eaten by one in acute mourning; it may not be burned ina state 
of impurity [tuma]; and it must be removed [biur] from one’s house 
before Passover in the fourth and seventh years of the Sabbatical 
cycle, if one failed to do so beforehand. 


The Gemara responds: Even so, the punishment of death is a greater 
stringency, and therefore it is appropriate that teruma should be 
subject to the additional stringency of waiting until sunset. 


Rava said: Even without the rationale that the punishment of death 
is a greater stringency, you still could not say that the first verse that 
speaks only of immersion is referring to teruma. As the verse states 
in the continuation: “The soul that touches it” (Leviticus 22:6). Now, 
what matter is the same for every soul? You must say it is tithe, as 
teruma may be eaten only by priests. 


The Gemara raises a difficulty with the mishna: But still, say that this 
halakha that sunset alone is enough for the eating of teruma applies 
only to one who does not require an atonement offering but merely 
has to wait until sunset when he is completely purified. However, 
with regard to one who does require an atonement offering, such 
as a confirmed leper, perhaps he may not eat teruma until he brings 
his atonement offering. 


Abaye said: Two verses are written with regard to a woman after 
childbirth: It is written: “She shall touch no hallowed thing, nor 
come into the Sanctuary, until the days of her purification are 

completed” (Leviticus 12:4), which suggests that once her days are 

completed and the sun has set on the last day, she is completely pure 

and requires nothing more. And elsewhere it is written: “And the 

priest shall make atonement for her, and she shall be pure” (Leviti- 
cus 12:8), which indicates that following childbirth a woman is not 
completely pure until she has brought her offerings. How so? Here, 
in the first verse, it is referring to teruma; there, in the second verse, 
it is referring to sacrificial food. A woman following childbirth falls 

into the category of one who lacks atonement, but nevertheless the 

verse teaches that if she has immersed, she may eat teruma after 
sunset. The same is true of a confirmed leper and all others who lack 
atonement. 


The Gemara asks: But I can reverse this construct and apply the 

more stringent condition to teruma. The Gemara answers: It is 

reasonable to say that sacrificial food is subject to the more strin- 
gent condition, as it is already subject to many stringent elements 

represented by the acronym, peh, nun, kuf, ayin, kaf, samekh, which 

is amnemonic for the following stringencies that apply to sacrificial 

food and not to teruma: An offering is disqualified by improper 
intention during one of the rites involved in its sacrifice with regard 

to the time it will be eaten [piggul]; meat ofan offering that remained 

beyond its allotted time [notar] may not be eaten and must be 

burned; it is an offering [korban] to God; one who unwittingly 
derives benefit from sacrificial food is required to bring a guilt- 
offering for misuse of consecrated items [me’ila]; the punishment of 
one who eats sacrificial food while ritually impure is excision [karet]; 

sacrificial food is prohibited [asur] to an acute mourner. 


The Gemara challenges this argument: On the contrary, teruma 
should be subject to the more stringent condition, as, with regard 
to teruma, there are many stringent elements represented by the 
acronym mem, het, peh, zayin. The Gemara answers: Those strin- 
gencies that apply to sacrificial food are more numerous than those 
that apply to teruma. 


NOTES 

As it has heh, dalet, samekh, tet, beit - 3’b D"an jaw: 
The Ramban understands that the tet of this mnemonic 
means that one who eats tithe in a state of impurity [tuma] 
is flogged. He is therefore puzzled as to why the Gemara 
does not also mention the halakha that it is prohibited 
to burn tithe in a state of impurity. He answers that it was 
unnecessary, as even without this halakha second tithe has 
more stringencies than teruma. Sensing this difficulty, Rashi 
explains that the tet alludes to both of the above halakhot. 
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HALAKHA 

A woman following childbirth who is a convert or an 

emancipated maidservant - TTW ix Nha KIW np: 

If one had intercourse with a woman who gave birth to 
a male child within the last seven days or to a female 
child within the last fourteen days, whether she was an ordi- 
nary Jew, a convert, or an emancipated maidservant, he is 
liable to receive karet (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 4:2). 


Perek VIII 
Daf75 Amuda 


HALAKHA 

No hallowed thing, to include teruma - miad..wip boa 
masini: During her period of purity, it is permitted for a 
woman after childbirth to eat second tithe. However, it is 
prohibited for her to eat teruma, which she disqualifies, 
as does one who was ritually impure who immersed on 
that day (Rambam Sefer Tahara, Hilkhot Metamei Mishkav 
UMoshav 5:4). 
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Rava said: Even without the rationale that those stringencies that 
apply to sacrificial food are more numerous, you still could not 
say that the verse that renders a woman pure at sunset refers to 
sacrificial food, as the verse states: “And the priest shall make 
atonement for her, and she shall be pure,” which indicates by 
inference that she remains ritually impure to some degree until 
she has sacrificed her offerings. And if it enters your mind that 
she may eat sacrificial food immediately after sunset, you should 
apply here what is stated in a different verse: “And the flesh that 
touches anything impure shall not be eaten” (Leviticus 7:19), 
which indicates that one who is impure with any type of ritual 
impurity is prohibited from eating sacrificial food. Rather, learn 
from this that the verse is referring to teruma. 


Rav Sheisha, son of Rav Idi, strongly objects to this argument: 

And how can you say that a halakha governing teruma is written 

here, in the verse: “Until the days of her purification are com- 
pleted” (Leviticus 12:4)? Isn’t it taught in a baraita: The section 

dealing with a woman following childbirth opens with the verse: 

“Speak to the children of Israel, saying: If a woman delivers and 

bears a male, then she shall be unclean seven days; as in the days 

of the impurity of her menstrual affliction shall she be unclean” 
(Leviticus 12:2). From this verse I have derived only that the 

children of Israel are included in this halakha; from where do I 

derive that a convert and an emancipated maidservant are also 

included? Therefore, the verse states: “A woman,” which includes 

other women." And if it enters your mind that the verse is 

speaking of teruma, are a convert and a maidservant eligible 

to eat teruma? It is prohibited for them to marry priests, so there 

can be no possibility of their eating teruma. 


Rava said: And is the verse not referring to teruma as well? 


But isn’t it written in that same section dealing with a woman 
after childbirth: “She shall touch no hallowed thing, nor come 
into the Sanctuary, until the days of her purification are completed” 
(Leviticus 12:4), which comes to include teruma?" Rather, the 
Torah considers several distinct matters separately, and not all 
the verses refer to teruma. 


The Gemara asks: And why do I need three verses with regard 
to teruma? The Gemara answers: They are all necessary, as, had 
teruma been derived solely from the verse: “He shall not eat of 
the holy things until he be pure” (Leviticus 22:4), I would not 
have known by what means ritual purity is achieved, whether by 
immersion alone or in some other way. Therefore, the Merciful 
One writes: “And when the sun has set he shall be pure, and 
afterward he may eat from the holy things” (Leviticus 22:7), to 
teach that he must also wait for sunset. 


And had the Merciful One written only: “And when the sun has 
set,” I might have said that this applies only to one who does not 
require an atonement offering, but as for one who requires an 
atonement offering, one might say that he may not eat teruma 
until he brings his atonement offering. Therefore, the Merciful 
One writes: “She shall touch no hallowed thing, nor come into 
the Sanctuary, until the days of her purification are completed” 
(Leviticus 12:4), which indicates that she may eat teruma as soon 
as her days of purification are completed, and she need not wait 
until after she has brought her atonement offering. 
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And had the Merciful One written only: “Until the days of her 
purification are completed,” I would say that upon the comple- 
tion of the purification period she is immediately purified even 
without immersion. Therefore, the Merciful One writes: “Until 
he be pure.” 


The Gemara asks: And according to that tanna who disagrees 
with the tanna of the school of Rabbi Yishmael and says that 
the verse “Any man from the seed of Aaron who is a leper or a 
zav shall not eat of the holy things until he be pure” (Leviticus 
22:4) is speaking of a zav who already experienced three sight- 
ings of an emission, and of a confirmed leper, both of whom 
must bring an offering as part of their purification process; and, 
this being the case, that phrase “until he be pure” must mean 
until he brings his atonement offering; then why do I need two 
verses with regard to sacrificial food, this verse and the verse 
with regard to a woman after childbirth: “And the priest shall 
make atonement for her, and she shall be pure” (Leviticus 12:8), 
to teach us that sacrificial food may not be eaten until after the 
atonement offering has been brought? 


The Gemara answers: They are both necessary, as had the Merci- 
ful One written this halakha only with regard to a woman after 

childbirth, one might have said that it applies only to her because 

her period of ritual impurity is so long, as she may not return to 

eating teruma or sacrificial food for either forty days, in the case 

of a male child, or eighty days, in the case of a female. But with 

regard to a zav, say that this is not the case. And had the Merci- 
ful One written this halakha only with regard to a zav, one might 

have said that it applies only to him, as no exemption is ever 
made from its general prohibition and he is always impure. But 

as for awoman after childbirth, who is permitted to her husband 

for thirty-three or sixty-six days of that period, say that this is not 

the case." Both verses are therefore necessary. 


The Gemara asks: As for the verse stated with regard to a vessel 
that contracted ritual impurity through contact with a creeping 
animal: “It must be put into water, and it shall be impure until 
the evening; then shall it be pure” (Leviticus 11:32), why do I 
need it? Rabbi Zeira said: It is necessary in order to teach about 
touching. An impure vessel, even after it has been immersed, still 
imparts ritual impurity to the teruma that it touches until nightfall. 
The same applies to an impure individual who has already under- 
gone immersion; not only is it prohibited for him to eat teruma, 
but also he renders it impure if he touches it. 


As it is taught in a baraita: Had the verse stated only: “It must be 
put into water, and it shall be impure until the evening,” one 
might have thought that it remains ritually impure until the eve- 
ning in all regards. Therefore, the verse states: “Then shall it be 
pure,’ indicating that it is pure following immersion, even before 
sunset. And had it stated only: “Then shall it be pure,’ one might 
have thought that it is pure following immersion in all regards. 
Therefore, the verse states: “And it shall be impure until the 
evening.’ How so; how can the apparent contradiction between 
the two parts of the verse be resolved? Here, the verse is referring 
to second tithe, for which immersion alone suffices; and there it 
is referring to teruma, for which sunset is required. 


The Gemara asks: But I can reverse’ this construct and say that 
the greater stringency should be applied to second tithe. The 
Gemara answers: It is reasonable to say that teruma is subject to 
the greater stringency; just as the eating of teruma is subject to 
greater stringency than the eating of second tithe, so too, the 
touching of teruma should be subject to greater stringency than 
the touching of second tithe. 


NOTES 


And had the Merciful One written: Until the days of her 
purification are completed - nem TY KAT AND N: 

The early authorities ask: The Torah could have written 

only “Until the days of her purification are completed” 

(Leviticus 12:4), and the verse “And when the sun has set” 
(Leviticus 22:7) would not have been necessary. The Ram- 
ban and the Rashba answer that the halakhot governing 
a woman after childbirth are stringent in certain aspects, 
e.g., concerning the duration of her impurity, as stated 
by the Gemara here, and lenient in other ways, as she is 
permitted to her husband for an extended period of time. 
Consequently, nothing can be derived from her case with 
regard to others who lack atonement. 


But for a woman after childbirth, say that this is not 
the case - xd wing nDia: The early authorities point 
out that this opinion, ‘that a special allowance is made 
with regard to a woman after childbirth, is that of Rav, 
who maintains that the blood of childbirth during the 
woman's days of purity is related to menstrual blood, and 
so a special allowance is necessary. However, according to 
the opinion that there is no link between the two types 
of blood, the reason that she is permitted to her husband 
during her days of purity is because the blood she sees 
during that period comes from a source of purity, whereas 
her own status renders her prohibited from partaking of 
sacrificial food. The Arukh LaNer asserts that it can be said 
hat a special allowance is made here without recourse to 
his dispute, as it is a simple fact that during her first days 
of impurity a woman after childbirth is prohibited both 
from partaking of sacrificial food and from engaging in 
relations with her husband, but later she is permitted to 
him. Therefore, an allowance is made with regard to her 
general prohibition. 


But I can reverse — KI% 735K: This is puzzling: How could 
it be prohibited to touch something but permitted to eat 
it, as one Must come into contact with the tithe when he 
eats it? The Ra'avad and others suggest a case where one 
can eat something without coming into contact with it, 
e.g., where he shoves the food down deep into his throat 
by means of a utensil that is not susceptible to impurity. 


YATTI p: YEVAMOT: PEREK VIII:75A 39 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA =—W¥-W——_—_—__- 
One who has immersed himself during that day - Diha 
manna: If a ritually impure person who immersed on that 
day touches teruma food or drink, he has disqualified it, as 
he is considered impure with second-degree ritual impurity. 
He thereby renders the teruma impure with third-degree 
ritual impurity, so that it is impure but does not further 
transmit ritual impurity (Rambam Sefer Tahara, Hilkhot Avot 
HaTuma 10:3). 


— NOTES — 
As she had already eaten — mx 323W: This dispute is also 
mentioned in the Jerusalem Talmud, where Rabbi Yohanan 
states that the woman retains her presumptive status as 
one for whom it is permitted to eat teruma because her 
husband did not perform a subsequent act of acquisition, 
i.e., betrothal, that would disqualify her. 
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And if you wish, say that the prohibition with regard to the 
touching of teruma is derived from here: “She shall touch no 
hallowed thing, nor come into the Sanctuary, until the days of 
her purification are completed” (Leviticus 12:4); this is awarning 
with respect to one who eats teruma after having immersed but 
before sunset." Or, perhaps, it is nothing other than a warning 
with respect to one who touches teruma before sunset, as is 
implied by the plain reading of the verse? 


Therefore, the verse states: “She shall touch no hallowed thing, 
nor come into the Sanctuary, until the days of her purification 
are completed” (Leviticus 12:4), thereby juxtaposing conse- 
crated food to the Sanctuary. Just as the prohibition against 
entering the Sanctuary is a matter that involves the taking of 
life, as one who enters the Sanctuary while impure is liable to 
receive karet, so too, the prohibition against touching conse- 
crated food must be a matter that involves the taking of life, e.g., 
eating teruma in a state of ritual impurity; but the prohibition 
against touching teruma in a state of impurity does not involve 
the taking of life, as there is no punishment of karet for mere 
touching. 


And as for the fact that the verse expressed this halakha in terms 
of touching, this is what it is saying: The halakha governing 
touching is like that of eating, as they are both prohibited to an 
impure person, even after immersion, until sunset. But the verse 
is actually speaking of the prohibition against eating teruma in a 
state of impurity. 


§ It is taught in the mishna that the wife of a priest with crushed 
testicles or a severed penis may eat teruma on his account, pro- 
vided that they have not engaged in sexual relations since his 
injury. The Gemara asks: Who is the tanna who taught with 
regard to a woman awaiting intercourse that would disqualify 
her from marrying into the priesthood by Torah law, as in this 
case, where the woman would become disqualified from marrying 
into the priesthood if she had relations with her injured husband, 
that such a woman may eat teruma? Rabbi Elazar said: This 
halakha is subject to dispute, and it is taught in the mishna in 
accordance with the opinion of Rabbi Elazar and Rabbi Shimon, 
who similarly stated that a widow betrothed to a High Priest may 
eat teruma on his account, provided that he has not engaged in 
sexual relations with her. 


Rabbi Yohanan said: The mishna can be understood even if 
you say that it is in accordance with the opinion of Rabbi Meir, 
who maintains that a widow betrothed to a High Priest may not 
eat teruma on his account, as it is different here, as she had 
already eaten" teruma on her husband's account before his injury. 
Since she has done nothing to disqualify herself, she retains her 
presumptive status as one for whom it is permitted to eat teruma. 


And how does Rabbi Elazar counter this argument? He maintains 
that we do not say that since she had already eaten teruma on 
her husband’s account she continues to do so, as, if you do not 
say that this argument must be rejected, then it should be permit- 
ted for an Israelite woman who married a priest and her hus- 
band died without children to continue eating teruma on his 
account, as she had already eaten teruma because of him during 
his lifetime. However, such a conclusion is clearly incorrect. This 
halakha indicates that the fact that she had already eaten teruma 
is irrelevant. 


And Rabbi Yohanan holds that the two cases are not comparable, 
as there, where the husband died, his acquisition of his wife 
has lapsed, i.e., they are no longer married, and therefore she 
cannot continue to eat teruma on his account, whereas here, 
where his genitals were injured, his acquisition has not lapsed. 
While sexual relations between them are forbidden, their marriage 
remains intact. 
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§ Itis taught in the mishna: Who is deemed a man with crushed 
testicles? The Sages taught in a baraita: Who is deemed a man 
with crushed testicles?" It is anyone whose testicles have been 
wounded, even if only one of them. Furthermore, a man is consid- 
ered to have crushed testicles not only if they have been wounded, 
but even if they have been punctured, or have decayed as the result 
of an injury, or are partly deficient for some other reason. Rabbi 
Yishmael, son of Rabbi Yohanan ben Beroka, said: I heard from 
the Sages in the vineyard in Yavne”’ that anyone who has only one 
testicle’ is nothing other than a eunuch by natural causes, and he 


The Gemara is puzzled by the wording of this last teaching: Can 
it enter your mind that he is a eunuch by natural causes," i.e., 


from birth? That designation refers to one who was born without 
testicles, whereas the reference here is to one who lost a testicle 
as the result of an injury. Rather, say that he resembles a eunuch 
by natural causes, and he is fit. 


xan NITI KT) pt xb apn 
soph arse 


The Gemara asks: As for one whose testicles were punctured, is he 
incapable of having children, so that he should have the status of 


one whose testicles were crushed? Wasn’t there an incident where 
a certain man was climbing up a palm tree, 


HALAKHA 


Who is a man with crushed testicles — x37 yay ws: If even 
one of a man’s testicles has been removed, damaged, or crushed, 
or is deficient or punctured, he is defined as a man with crushed 
testicles. Some authorities are lenient in accordance with the 
opinion of Rabbi Yishmael, son of Rabbi Yohanan ben Beroka, 


The opinion of Rabbi Yishmael, son of Rabbi Yohanan ben 
Beroka - npin ya pn ara brynwr ay new: The early authori- 
ties discuss the opinion of Rabbi Yishmael, son of Rabbi Yohanan 
ben Beroka, and arrive at different conclusions. According to the 
Rid, Rabbi Yishmael disagrees with the first tanna entirely, as he 
maintains that a man is disqualified only if both of his testicles 
are crushed, but the injury or deficiency of a single testicle does 
not impair his status. The Ra'avad and Rabbeinu Tam claim that 
even Rabbi Yishmael agrees that one who is injured in one tes- 
ticle is disqualified, but he contends that the ruling with regard 
to one whose testicle has been entirely removed is more lenient. 
They cite a proof for this opinion from the halakha of a defective 
spleen: The halakha is that a perforated spleen renders an animal 
a tereifa, but if the organ is missing entirely, it is kosher. Accord- 
ing to this opinion, Rabbi Yishmael maintains that a man with 
a single testicle is fit. By contrast, the Rif and Rambam maintain 
that Rabbi Yishmael does not in fact disagree with the first tanna 
at all, as his statement refers to one whose testicle was removed 
not by way of an injury but at the hand of Heaven, i.e., by natural 
causes. A man of this kind is not disqualified. 

This dispute among the early authorities is further compli- 
cated by the Jerusalem Talmud. The Ra'avad maintains that the 


NOTES 


and rule that if only the left testicle was removed in a whole 
state, the man is fit. Although this ruling is in accordance with 
many authorities (Josafot), according to the Rema this opinion 
should not be followed (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 16:3; Shulhan Arukh, Even HaEzer 5:7). 


Jerusalem Talmud proves that this case is that of the removal 
of a testicle, as the Gemara there differentiates between the 
right and left testicle (See HALAKHA and Yam shel Shlomo). 
Those who disagree argue that the Jerusalem Talmud dem- 
onstrates that this case is that of one who was injured at the 
hand of Heaven. They claim additional proof from the fact 
that the Gemara later joins Rabbi Yishmael’s opinion to that 
of Shmuel, who states that all of these blemishes render one 
disqualified only if inflicted by man. Another point of discussion 
is the contention stated in the Jerusalem Talmud that accord- 
ing to Rabbi Yishmael, son of Rabbi Yohanan, a man with only 
one testicle cannot father children, and yet he is still fit to 
enter into the congregation. On this point it has been noted 
hat generally, a man with a single testicle can father children; 
see the early and later authorities in this regard, in particular 
he Ritva. 


Can it enter your mind that he is a eunuch by natural causes 
[seris hamma] - nv xpp man wp: The Rid and the Meiri 
explain this as follows: A seris hamma is a man with a physical 
abnormality that prevents him from having children, whereas 
his individual merely suffers from a blemish in his testicles. 


BACKGROUND 

The vineyard in Yavne - mxa 072: The great yeshiva in 
Yavne, which served as a meeting place of the Sages and 
the seat of the Nasi after the destruction of the Second 
Temple, is commonly referred to as kerem beYavne or the 
vineyard in Yavne. According to the Jerusalem Talmud 
(Berakhot 4:1) the place was called a vineyard because the 
students would sit in rows, evoking the rows of grapevines 
in a vineyard. Since the majority of that generation's leading 
Sages were gathered there, their decisions were decisive in 
safeguarding the continued existence of the Jewish people. 
The place is held in high esteem, and the halakhot taught 
in this vineyard [matnita dekarma] have special authority. 


Anyone who has only one testicle — 7x4 xbx b paw ds 
DNK: From a medical standpoint, a man who has only one 
testicle, whether from birth or due to the removal of or 
damage to the second testicle, can still be fertile and father 
children, provided that his condition is not the result of 
general underdevelopment. 
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Perek VIII 
Daf75 Amud b 


LANGUAGE 

Thorn [silva] — xin: The meaning of this word is like the 
Arabic eSLu, sulla’, the thorn of a palm tree. These are the 
small leaves found on palm fronds that become hard and 
thorny over time and whose stabs can be very painful. The 
term seems to parallel the word so/ found in the Mishna, 
and it may also be related to the word silon appearing in the 
Bible (Ezekiel 2:6, 28:24), which also refers to a prickly thorn. 


BACKGROUND 


A thorn punctured him in the testicles — xp apn 
023: The mere fact that a testicle was pierced does not 
necessarily lead to infertility, but only if the wound did not 
cause an infection. An infected wound would likely cause 
irreversible damage. The emission of what the Gemara terms 
a thread of pus might have served as proof of an infected 
wound. Furthermore, palm fronds are coated with a sub- 
stance that by itself can cause an allergic reaction. 


Spermatic cords of the testicles - o»¥72 Wm: While it is 
possible to explain this as referring to the thin vessels in 
the testicles themselves, the context indicates that it refers 
to the vas deferens, the spermatic artery, as well as other 
nerves and blood vessels that connect the testicles to the 
penis. 


HALAKHA 


A man wounded with crushed testicles at the hand of 
Heaven - paw 1a X37 YI¥D: The categories of aman with 

crushed testicles and aman with a severed penis refer to dis- 
abilities caused by man, whether by intentional injury or by 
accident. However, if the disability was caused at the hand 

of Heaven, e.g. it is congenital or the result of illness, one is 

fit (Rambam). Rashi and the Rosh maintain that if the dis- 
ability was caused by illness, it is regarded as caused by man, 
and only one who is born with this condition is considered 

impaired at the hand of Heaven (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 16:9; Shulhan Arukh, Even HaEzer 5:10). 


Wounded applies to all of them — ta yaya: These blem- 
ishes of wounding, crushing, severing, and perforation 
disqualify the injured party whether they involve the penis, 
the testicles, or the spermatic cords, in accordance with the 
opinion of Rava (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
16:3; Shulhan Arukh, Even HaEzer 5:2). 
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and a thorn [silva]: from the tree punctured him in the 
testicles,’ and semen resembling a thread of pus issued from 
him, as the thorn had perforated his testicle, and yet he later had 
children. The Gemara answers: Didn’t Shmuel send this case 
before Rav, who said to him: Go out and inquire about his 
children where they come from, as he doubted that this man 
could father children, and therefore his wife must have committed 
adultery. 


Rav Yehuda said that Shmuel said: A man wounded with 
crushed testicles at the hand of Heaven," e.g., from birth or as 
the result of an illness, is fit to marry a woman who was born 
Jewish. Rava said: This is the reason that we read in the Torah: 
“A man wounded with crushed testicles,’ and we do not read: 
The man wounded with crushed testicles. In the Hebrew text, the 
latter phrase: The man wounded, can be understood to include 
one whose testicles have always been crushed, whereas “a man 
wounded” indicates that he was wounded, i.e., his disability is the 
result of injury. 


A similar idea was taught in a baraita. It is stated: “A man 

wounded [petzua] with crushed testicles [dakka] or a severed 

[kerut] penis shall not enter into the congregation of the Lord” 
(Deuteronomy 23:2), and it is stated in the very next verse: 

“A mamzer shall not enter" into the congregation of the Lord” 
(Deuteronomy 23:3). Just as there, with regard to a mamzer, his 

blemish was created at the hands of man, i.e., by his parents 

who sinned, so too, here, with regard to one with crushed testi- 
cles, the verse must be speaking about one whose mutilation was 

at the hands of man. 


Rava said: The verse dealing with injured genitals speaks of three 
types of injury: Wounded [petzua], crushed [dakka], and severed 
[kerut]. Wounded applies to all of them;"" crushed applies to all 
of them; and severed applies to all of them, as will immediately 
be explained. Wounded applies to all of them, whether the 
member was wounded, or the testicles were wounded, or the 
spermatic cords” were wounded. Similarly, crushed applies to 
all of them, whether the member was crushed, or the testicles 
were crushed, or the spermatic cords were crushed. And 
severed also applies to all of them, whether the member was 
severed, or the testicles were severed, or the spermatic cords 
were severed. 


NOTES 


This is the reason that we read: A man wounded with 
crushed testicles [petzua] - vax j» 777 17: Rashi indicates 
that the difference here is between: The man with crushed 
testicles [hapatzua], a formulation that would include any man 
suffering from that blemish, no matter its source, and: A man 
with crushed testicles [petzua], which refers specifically to the 
victim of an injury. The Yam shel Shlomo and others wonder 
why the Rosh asserts that Rashi disagrees with the Rambam 
with regard to one whose blemish was caused by an illness. 
Rabbeinu Hananel has a different version of the text in which 
the distinction is between the words petzua and petzia. He 
understands that petzua is a passive form referring to one who 
was injured by others, whereas petzia is an adjective that can 
be applied to anyone suffering from this blemish. 


And itis stated: A mamzer shall not enter — wan x2 x Was: 
In the Babylonian Talmud the only opinion cited is that one who 


was wounded at the hand of Heaven is not disqualified, but in 
the Jerusalem Talmud a dispute in this regard is mentioned, as 
there is an opinion that even one injured at the hand of Heaven 
is unfit. There, too, the Gemara derives a proof from the case 
of a mamzer that this disqualification must be the result of 
human action. Some, however, see this as a proof supporting 
the contrary opinion: Since the actual creation of a mamzer 
is in the hand of Heaven, here too the case must be that of a 
congenital defect. 


Wounded applies to all of them - {has yaya: If the same 
halakha applies to both testicles and penis, whether they were 
crushed or severed, why does the Torah choose the particular 
formulation: “A man wounded with crushed testicles or a sev- 
ered penis” (Deuteronomy 23:2)? It may be suggested that this 
formulation is used because it is more likely for the penis to be 
severed and for the testicles to be crushed. 
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§ One of the Sages said to Rava: From where is it derived that this 
phrase “petzua dakka,’ literally meaning wounded by crushing, is 
referring to a man who suffered an injury in that place," i.e., his 
genitals? Say that perhaps it is referring to one who was injured on 
his head. Rava said to him: From the fact that the verse does not 
mention the number of generations of his descendants that may 
not enter into the congregation, as do the verses with regard to a 
mamzer or an Ammonite or Moabite, learn from this that it is refer- 
ring to a man who suffered an injury in that place. The blemish is 
evidently one that prevents him from having children, and therefore 
he has no generations of descendants. 


The Gemara asks: But perhaps the fact that the Torah does not 
mention the number of generations of his descendants that may 
not enter into the congregation is due to a halakhic reason rather 
than a biological one, i.e. that only he is prohibited from entering 
into the congregation, whereas his son and his son’s son are fit to 
do so? 


The Gemara explains that the identity of a petzua dakka is derived in 
a different way: The case of a petzua dakka is similar to that of one 
whose penis has been severed, mentioned immediately afterward: 
Just as one whose penis has been severed suffered an injury in that 
place, so too, this man was injured in that place. 


The Gemara asks: As for the one whose penis has been severed 
[kerut shofkha] himself, from where is it derived that the phrase 
kerut shofkha, literally meaning severed emission, is referring to a 
man who suffered an injury in that place, i.e., his genitals? Say 
that perhaps it is referring to one who was injured to his lips, from 
where spittle is discharged. The Gemara answers: It is written 


“shofkha,” which indicates that the injury was in a place that pours 


out [shofekh], whereas spittle is spat out. 


The Gemara asks further: But say that perhaps it is referring to 
one who suffered an injury to his nose. The Gemara answers: Is it 
written bishpokh, which would indicate a place from which there is 
a discharge even if nothing was severed? Rather, it is written “kerut 
shofkha,’ implying something that pours out as a result ofan organ 
having been severed. But in the absence of an organ having been 
severed, the semen does not pour out; rather, it is ejected out. This 
comes to exclude this possibility of the nose, as whether it is in this 
state or that state, i.e., severed or not, the mucus pours out. 


With regard to this issue, it was taught in a baraita as follows: It is 
stated: “A man wounded with crushed testicles shall not enter 
into the congregation,” and it is stated: “A mamzer shall not enter 
into the congregation.” Just as there, the blemish of a mamzer comes 
from that place, through sexual misconduct, so too, here, a man 
with crushed testicles is one who suffered an injury in that place that 
is connected to cohabitation. 


§ The Gemara considers the following case: Ifa man’s member was 
punctured from one side below the corona, i.e., at the corona itself, 
and the puncture ended on the opposite side above the corona 
which is nearer the body," Rabbi Hiyya bar Abba thought to render 
him fit for marriage on the grounds that on one side the puncture 
was below the corona. Rabbi Asi said to him: This is what Rabbi 
Yehoshua ben Levi said: A puncture in the corona of any size 
impedes the man’s fitness, even if one end of the puncture is below 
the corona, as any puncture in the corona affects his fertility. 


It is taught in the mishna that if there remains a portion of the 
corona, even as much as a hairsbreadth, he is still fit. Ravina sat and 
raised the following dilemma: This hairsbreadth of which they 
spoke," must it surround the entire member or only a majority of 
it? Rava Tosfa’a said to Ravina: A hairsbreadth of the corona must 
surround a majority of the member, and toward its head, that is, in 
the portion closer to the body. 
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NOTES 


From where is it derived that this...is referring to an 
injury in that place — Dipa iniK3.. KITNA: This ques- 
tion is also raised in the Jerusalem Talmud, where it is 
inferred from the juxtaposition of the two injuries that 
these blemishes are located in close proximity on the 
body. The Gemara there suggests that the verse might 
be referring to a wound in the eye, as it is near the nostril, 
which also emits liquid, and thus a wound in that area 
can be called kerut shofkha, literally meaning severed 
emission. The Gemara rejects this suggestion with the 
argument that the word dakka also means low, and no 
part of a sitting male is lower than the testicles. 


HALAKHA 

Punctured opposite the corona — py 7323 IP): If a 
man's penis is punctured from one side at the corona, 
and the puncture ended on the other side above the 
corona, he is unfit to enter the congregation, as the 
entire corona must be intact. This is in accordance with 
the opinion of Rabbi Yehoshua ben Levi (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 16:5; Shulhan Arukh, Even 
HaEzer 5:5). 


The hairsbreadth of which they spoke - pina xin 
yvaxw: If one suffered an injury such that the head of 
penis was severed, leaving only a hairsbreadth of the 
corona all the way round the member, he is fit. This is 
he Rambam’s ruling, in accordance with his reading of 
he Gemara, which omits the words: Toward its head. The 
Rosh and Rabbeinu Yeruham had a version that reads: A 
hairsbreadth over all of it, and toward its head. According 
0 this opinion, he is fit to enter into the congregation 
only if the entire circumference of the corona is covered 
by skin on the side closer to the body. The Tur accepts 
he version of the text cited here and therefore rules that 
if most of the corona is covered on the side toward the 
body, he is fit. The Rosh’s opinion is accepted as hala- 
kha (Bah; Rambam Sefer Kedusha, Hilkhot Issurei Bia 16:4; 
Shulhan Arukh, Even HaEzer 5:2). 
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NOTES 
Like a quill - pindrpa: In the Jerusalem Talmud a dis- 
inction is drawn between a cut from below, like an 
actual quill, where the man remains fit, and an incision 
rom above, like an upside-down quill, which disquali- 
fies him. The Yam shel Shlomo rules accordingly. 


To mislead Mareimar — wy waa: The word mis- 
ead is rather surprising in this context, and there are 
several different versions of the text. The Ritva explains 
hat after stating his novel halakha that a man is fit no 
matter how he was cut, Ravina did not want Mareimar 
o raise any difficulties, and he therefore distracted him 
with a different question. 


LANGUAGE 


Quill [ku/mus] - idap: This word derives from the 
Greek xáñapoç, kalamos, meaning a reed, especially 
one that is fashioned into a writing utensil. 
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Rav Huna said: If a man’s member was cut like a quill [kulmus],"" 
which is sharp on all sides, he is fit; but if it was cut like a gutter,’ 
which is partly open, he is unfit. He explains: In this case, where 
it was cut like a gutter, he is unfit because the air penetrates and 
this interferes with the proper flow of his semen; whereas in that 
case, where it was cut like a quill, he remains fit because the air 
does not penetrate and the semen is unaffected. And Rav Hisda 
said the reverse: If a man’s member was cut like a gutter, he is fit; 
but ifit was cut like a quill, he is unfit. This is because in this case, 
where it was cut like a gutter, the member rubs against the woman’s 
sexual organ and becomes aroused, whereas in that case, where it 
was cut like a quill, it does not rub against it, as it is too thin and 
insubstantial. 


Rava said: It stands to reason in accordance with the opinion of 
Rav Huna, that in this case the air penetrates, whereas in that 
case the air does not penetrate. With respect to the rubbing, this 
is just as it is in the case of a stopper of a barrel.’ Although one 
end of the stopper tapers to a sharp point, the stopper nevertheless 
closes the hole when it is jammed inside and its other end makes 
contact with the sides of the hole. Here, too, sufficient contact and 
friction can be created by the upper end of the man’s member. 


Ravina said to Mareimar that Mar Zutra said in the name of 
Rav Pappa as follows: The halakha is that whether the man’s 
member was cut like a quill or like a gutter," he is fit. However, 
he raised a dilemma as to whether this is referring to a cut below 
the corona, i.e., on the corona itself, or above it, on that part of the 
penis that is closer to the body. The Gemara answers: It is obvious 
that this is referring to a cut above the corona, as, ifit enters your 
mind that it is referring to below the corona, i.e., on the corona 
itself, this would be difficult because even if the end of the member 
was completely severed, he would also be fit, provided that a 
hairsbreadth of the corona remained. The Gemara adds: And 
Ravina asked this question only because he wanted to mislead 
Mereimar" and test his understanding of the issue. 


The Gemara relates: A certain incident actually occurred in the 
town of Mata Mehasya, where a man’s member was cut like a gut- 
ter. Mar bar Rav Ashi cut back the flesh on all sides until it was 
like a quill and thereby rendered him fit to enter into the congre- 
gation. A certain incident occurred in Pumbedita, where the 
seminal duct of a certain man became blocked,’ and he emitted 
semen through the urinary duct. Rav Beivai bar Abaye thought 
to render him fit, as his genitals were neither crushed nor severed. 
Rav Pappi said: Because you come 


BACKGROUND 


YEVAMOT : PEREK VIII : 75B ` ty 70 pa 


Like a quill. ..like a gutter - 2323...DiAp3: Running along both 
sides of the penis are blood vessels that enable an erection, and 
on the inside is the urethra. As long as at least one of the blood 
vessels is whole and there is no damage to the urethra, a man is 
capable of fathering children. Damage to the penis, e.g., being cut 
like a quill or a gutter, might make sexual contact difficult but does 
not necessarily cause infertility. 


Stopper of a barrel - xmam7 KIB: Ceramic wine barrels had 
openings at their tops that were closed up by means of a stopper. 
In order to pour a large quantity of wine at once, the stopper was 
removed and the wine poured out. However, if one’s intention 
was to pour only small amounts of wine from time to time, espe- 


Like a quill or like a gutter - 223) pindipa: If a man’s member 
was cut above the corona, sloping downward like a quill, he is fit. 
If it was cut like a gutter, the inner portion having been removed 
and only the outer layer remaining intact, Rashi and the Rosh 
disqualify him in accordance with the opinion of Rav Huna, fol- 
lowing the practical ruling of Mar bar Rav Ashi. According to the 


HALAKHA 


cially in the case of large barrels, a special craftsman would bore a 
hole near the bottom of the barrel that would be plugged with a 
conical-shaped piece of wood wrapped in rags. 


The seminal duct became blocked, etc. — ^3) KDI PANDY: 
Both semen and urine exit the body through the urethra, but there 
is a special mechanism of nerves and muscles that closes the ure- 
thra to urine during ejaculation. It is possible for this mechanism 
to malfunction due to injury or disease. In that case, the sperm 
might not exit normally but instead enter the bladder through 
the urethra and later exit the body in the urine. A man suffering 
from this problem would be incapable of having children through 
normal intercourse. 


Rambam one is fit even if his member was cut like a gutter, as 
he rules in accordance with the opinion of Mar Zutra and under- 
stands that the incident of Mar bar Rav Ashi involved a different 
type of injury, not similar to a gutter (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 16:4 and Kesef Mishne there; Shulhan Arukh, Even 
HaEzer 5:3). 
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from truncated [mimula’ei] people," as Rav Beivai’s family traced 
their lineage to the house of Eli, all of whose descendants were 
destined to be short-lived (see 1 Samuel 2:31), you speak truncated 
[mulayata] and unsound matters. When the semen passes through 
its proper place, it fertilizes;" but if it does not pass through its 
proper place, it does not fertilize. Since he cannot father children, 
he is like one whose testicles have been crushed, and therefore he 
may not enter into the congregation. 


Rav Yehuda said that Shmuel said: If a man’s member had been 
punctured and it later healed and the hole closed up with flesh, in 
any case where, if he would emit semen, it would tear open again, 
he is unfit to enter into the congregation; but if not, he is fit. Rava 
discussed this ruling and raised a question: Where is this perfora- 
tion? If we say it is below the corona, at the end of the man’s 
member, why should this perforation render him unfit? Even if the 
member was entirely severed, he would also be fit. Rather, the 
hole is in the corona itself, that is, at the point where the corona 
meets the rest of the member." It was also stated explicitly that 
this is the case, as Rav Mari bar Mar said that Mar Ukva said 
that Shmuel said: If a man’s member had been punctured in the 
corona itself, and it later healed and the hole closed up with flesh, 
in any case where if he would emit semen it would tear open again, 
he is unfit; but if not, he is fit. 


With regard to this issue, Rava, son of Rabba, sent the following 
question to Rav Yosef: Let our teacher teach us, what should we 
do to verify whether or not the perforation was adequately closed? 
Rav Yosef said to him: We bring warm barley bread and place 
it upon his anus [bei pukrei],' and owing to the heat he emits 
semen, and we observe what happens and see whether or not the 
perforation remains closed. 


Abaye said: Is that to say that everyone is like our Patriarch Jacob, 
with regard to whom it is written: “Reuben, you are my firstborn, 
my might and the first fruits of my strength” (Genesis 49:3), 
implying that Jacob never experienced an emission of semen" in 
all his days, so that his eldest son Reuben was conceived from his 
first drop of seed, i.e., “the first fruits of my strength.” The implica- 
tion is that there is certainly no need for such measures in order to 
bring a man to ejaculate. 


Rather, Abaye said that a different method is used: We pass before 
him colorful garments of a woman, and thereby bring him to 
arousal, so that he will experience an emission. Rava said: Is that 
to say that everyone is like Barzilai the Gileadite, traditionally 
known for his licentious character? Not all men are brought to 
excitement when they merely see such clothes. Rather, the Gemara 
rejects this proposal and states that it is clear as we initially 
answered, that we follow the former procedure even though not 
all men require it. 


The Sages taught in a baraita: If a man’s member was punctured, 
he is unfit to enter into the congregation of Israel because his 
semen is discharged gently and does not fertilize; if the perfora- 
tion later closed’? up with flesh, he is fit, because now he can father 
children. And this is an instance of one who is unfit who returns 
to his previous state of fitness. The Gemara asks: What does the 
word this come to exclude? The Gemara explains that it comes 
to exclude a case involving an entirely different matter, that of a 
membrane that formed on the lung of an animal in the wake of 
a wound, which is not considered a proper membrane, as it is 
likely to rupture. If a puncture in the lung became covered with 
such a membrane the animal does not regain its former kosher 
status. 


NOTES 


Because you come from truncated [mimulaéi] 
people — diana AAT DW: The meaning of this 
expression, which appears in several places with 
regard to Rav Beivai bar Abaye, is not entirely clear. 
Rashi explains that mulaei means wretched [umlalim], 
or cut off, as Rav Beivai descended from the house 
of Eli, whose descendants were condemned to pre- 
mature death (see | Samuel 2:33). A slightly different 
interpretation is attributed to Rabbeinu Hananel 
(cited in Tosafot), who asserts that Rav Beivai’s fam- 
ily came from the village of Mamla, whose residents 
were descendants of Eli. An alternative opinion is 
that mulaei means important people who speak in a 
superior manner. In other words, since he comes from 
a distinguished family, Rav Beivai permits himself to 
speak haughtily, without examining his words care- 
fully (Arukh). 


He never experienced an emission of semen — sow 
17 TNN: Tosafot understand that Reuben was born 
from the very first drop of semen that issued from 
Jacob's body. Rabbi Avraham min HaHar cites various 
proofs from the Bible that this was not necessarily the 
case. Rather, what this means here is that Jacob did 
not experience a nocturnal emission before marriage, 
and that Reuben was the product of his first relation- 
ship with Leah. 


HALAKHA 
In its place it fertilizes - mwan mapaa: If one's semi- 
nal tract becomes obstructed, and semen emerges 
from his urinary tract, he is disqualified from entering 
the congregation, in accordance with the opinion of 
Rav Pappi (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
16:6; Shulhan Arukh, Even HaEzer 5:6). 


If it had been punctured and it closed up - 3p) 
DPD]: If one's member was punctured below the 
corona, i.e., at the end of the member, he is fit. If it 
was perforated on the corona itself, i.e., at the point 
where the corona meets the rest of the member, and 
semen emerges from this hole, he is disqualified. Ifthe 
hole subsequently seals up he regains his fit status, in 
accordance with the opinion of Shmuel (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 16:5; Shulhan Arukh, 
Even HaEzer 5:4). 


LANGUAGE 
Anus [bei pukrei] - 3715 "2: This word may mean the 
house or housing of the hole. Some explain pukrei as 
an abbreviation of two words, pok re’, which means 
the place from where excrement exits. 


BACKGROUND 

Punctured and closed - onp) 20) : A puncture in 
the penis that reaches the urethra may cause the 
sperm to exit in the wrong place and thereby render 
fertilization impossible. However, if such a puncture 
were sealed without having caused any permanent 
internal damage, the penis could return to its former 
functioning state. 
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BACKGROUND 

We bring an ant — Kaga 33: Using ants to heal wounds 
was widespread in different parts of the world, principally in 
central and east Africa. The ants would hold on to the sides 
of the wound when they were joined together, essentially 
serving the same purpose as modern stitches. The advantage 
of using ants was that it allowed one to avoid the insertion 
of metal needles into the body that could cause infection, 
enlarge the wound, and even worsen the injury. The species 
generally used for this was the army ant of the genus Dorylus, 
also known as driver ants. After the ant bites the skin its body 
is severed from its head, which is left behind to hold the 
wound closed. 


Driver ant, with its large mandibles 


LANGUAGE 


Ant [shumshena] — k3wiaww: The Arukh has a version of the 
text that reads shushmena, but other texts read shumshemana. 


There are parallels for both readings in Aramaic and Arabic, 


and all of them mean ant, or a particular species of ant. 


Cause inflammation [zareif] — X: Some understand this 
term here in its Aramaic sense as meaning to create a wound 
ora crack. 
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With regard to this issue, Rav Idi bar Avin sent the following 
question to Abaye: What should we do to expedite the healing of 
such a perforation? Abaye answered: We bring a sharp-edged grain 
of barley and lacerate the area around the hole with it. We then 
bring fat and rub it on the spot, and afterward we bring a large ant 
[shumshena]™ and let it bite inside the hole. This leads to bleeding 
and the formation of a scab, which eventually heals as new flesh 
grows there. We also cut off the ant’s head so that it should remain 
in place until the wound is fully healed. The Gemara comments: 
And this procedure must be done specifically with a grain of 
barley, but an iron tool would cause inflammation [zareif].' The 
Gemara adds: And this applies only to a small perforation," but a 
large one will eventually peel off and reopen. 


Rabba bar Rav Huna said: One who passes water from two places, 
so that he appears to have a hole or some other blemish in his 
member, is unfit to enter into the congregation of Israel, as is a man 
with crushed testicles. Rava said: With regard to these matters, the 
halakha is in accordance neither with the opinion of the son 
nor with that of the father. The son, this refers to that opinion of 
Rabba bar Rav Huna, which we just stated. As for the ruling of the 
father, this is referring to that which Rav Huna said: Women who 
rub against one another™ motivated by sexual desire are unfit to 
marry into the priesthood, as such conduct renders a woman a 
zona, whom a priest is prohibited from marrying. It was about 
this that Rava said that the halakha is not in accordance with Rav 
Huna’s opinion. 


And even according to the opinion of Rabbi Elazar, who said 
that an unmarried man who has intercourse with an unmarried 
woman not for the sake of marriage renders her a zona, a woman 
who has had sexual relations with a man forbidden to her by the 
Torah, this applies only to intercourse with a man, but lewd 
behavior with another woman is mere licentiousness that does 
not render her a zona, and therefore she is still permitted to marry 
into the priesthood. 


NOTES 


And this applies only to a small perforation — jpop ton N: 
Most commentaries explain that a small perforation means 
one that has been fully sealed, whereas a large perforation 
refers to one that has not been properly closed. The wording 
of the She'iltot deRav Ahai Gaon indicates that he understood 
small and large as referring respectively to a minor and an 
adult: Since a minor does not emit semen his perforation is 
more likely to become completely sealed. 


Women who rub against one another - mbbiona Dw: 
According to Rashi, the question is whether a woman who 
engages in such behavior is considered a zona and therefore 


Women who rub against one another - nbhinn Dw: 
Women who rub against one another motivated by sexual 
desire transgress the prohibition against following the conduct 
of Egypt, and it is appropriate for them to receive lashes for 
rebelliousness administered by rabbinic decree. Men must 


HALAKHA 


disqualified. The Ritva maintains that in the absence of inter- 
course the issue does not arise. Rather, the question here is 
whether such women are fit for a High Priest: If they lost their 
virginity in this manner, are they treated like a woman whose 
hymen was torn as the result of an injury or like one who 
engaged in intercourse? See the Ritva for his explanation of 
the continuation of the passage in the Gemara, as he claims 
that Rabbi Elazar’s view was cited not as a proof with regard to 
the matter itself, but in order to demonstrate that even Rabbi 
Elazar, who is stringent with regard to cohabitation, does not 
render one unfit if there was no act of intercourse. 


take precautions to prevent their wives from engaging in such 
behavior. However, such conduct does not render a woman 
forbidden to her husband, nor does it disqualify her from 
marrying into the priesthood (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 21:8; Shulhan Arukh, Even HaEzer 20:2). 
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MI S HN A man with crushed testicles or with 

other wounds to his genitals and one 
whose penis has been severed are permitted to marry a female 
convert or an emancipated maidservant, and they are prohib- 
ited only from entering into the congregation and marrying a 
woman who was born Jewish," as it is stated: “A man wounded 
with crushed testicles or a severed penis shall not enter into 
the congregation of the Lord” (Deuteronomy 23:2). 


GEMARA They raised a dilemma before Rav 

Sheshet: What is the halakha governing 
a priest with crushed testicles™" with respect to a female 
convert or an emancipated maidservant? The Gemara clarifies 
the two sides of this dilemma: Does he retain his state of 
sanctity like any other priest and is therefore prohibited from 
marrying either one of these women, or perhaps he does not 
retain his state of sanctity and therefore is permitted to marry 
a convert, like an ordinary Israelite with crushed testicles? 


Rav Sheshet said to them: You already learned the answer to 

this question in the following baraita: It is permitted for an 

ordinary Israelite with crushed testicles to marry a Gibeonite 

woman." Now, if it enters your mind that he retains his sanc- 
tity as a Jew, one should apply here the prohibition stated with 

regard to Canaanites: “You shall not marry them” (Deuter- 
onomy 7:3). Apparently, then, one whose testicles have been 

crushed loses his former sanctity, and the same should apply to 

a priest. 


Rava said: This is no proof, as is that to say that the prohibition 
there against marrying Canaanites is due to sanctity or lack of 
sanctity? Rather, the reason for the prohibition is that perhaps 
one will father a child from his Canaanite wife and that child 
will later go off and engage in idolatrous worship. Now, this 
concern applies only when they are still gentiles, but when they 
convert, as did the Gibeonites, they are permitted to Jews. And 
it is the Sages who decreed that Gibeonites are forbidden like 
mamzerim even after their conversion. And when the Sages 
decreed that one may not marry them, the decree was limited 
to those who are capable of having children, but with regard 
to this one, a man with crushed testicles who is incapable of 
having children, the Sages did not issue a decree. 


NOTES 


A priest with crushed testicles - i> x31 Yay: This problem is 
also addressed in the Jerusalem Talmud, which cites a dispute 
with regard to this very issue. It appears that according to the 
opinion that a priest with crushed testicles is forbidden to 
women who are unfit for the priesthood, an ordinary Israelite 
with crushed testicles is forbidden to a mamzeret. The Gemara 
here differentiates between physical disqualifications and 
other types of marriage disqualifications. Those who are for- 
bidden in marriage for other reasons are permitted to all dis- 
qualified women, but those with physical disabilities are not. 
This opinion is similar to that of the Rambam, who maintains 
hat a man with crushed testicles is permitted only to those 
who are disqualified due to uncertainty, e.g., a child whose 
ather's identity is not known, or a foundling, and to those who 
are forbidden by rabbinic decree, e.g., a Gibeonite woman. 
However, he may not marry a woman who is prohibited by 
Torah law to enter into the congregation. Others claim that in 
his regard there is no difference between women forbidden 
by the Sages and those forbidden by the Torah. Rather, all 


disqualified women are permitted to a man with crushed tes- 
ticles. According to this opinion, a priest whose testicles have 
been crushed lacks the sanctity of the priesthood altogether, 
to the extent that he is not even barred from contracting ritual 
impurity imparted by a corpse. 


The prohibition against marrying Gibeonites - DYM YK: 
According to the Rambam and others, gentiles from the seven 
Canaanite nations who converted are in principle permit- 
ted to marry Jews, as the biblical prohibition stated in their 
regard applies only while they are gentiles. However, owing 
to ancient decrees of Moses, Joshua, and David, each with its 
own degree of severity, members of these nations are dis- 
qualified from entering into the congregation. On the other 
hand, many authorities maintain that the biblical prohibition 
against marrying them applies specifically after they have 
converted, which means they are forbidden by Torah law, like 
all others disqualified from entering into the congregation 
(see Ritva). 


HALAKHA 


A man with crushed testicles is prohibited from entering 
into the congregation — bapa TID NDA YAS: It is prohibited 
for a man with crushed testicles or a severed penis to marry a 
woman who was born Jewish, but it is permitted for him to 
marry a convert or an emancipated maidservant (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia16:1, Shulhan Arukh, Even HaEzer 5:1). 


A priest with crushed testicles — {71> x37 Yi¥s: It is permitted 
for a priest with crushed testicles to marry a convert or an 
emancipated maidservant, in accordance with the opinion of 
Rav Sheshet and the second version of Rava's opinion (see Beit 
Shmuel; Rambam Sefer Kedusha, Hilkhot Issurei Bia 16:1; Shulhan 
Arukh, Even HaEzer 5:1). 


It is permitted for a man with crushed testicles to marry a 
Gibeonite woman — FYM TAWA KDI Vays: It is permitted for 
aman with crushed testicles to marry a Gibeonite woman ora 
woman of uncertain lineage, e.g., one whose father's identity 
is not known, or a foundling, or the like, in accordance with 
the baraita (Rambam Sefer Kedusha, Hilkhot Issurei Bia 16:1-2; 
Shulhan Arukh, Even HaEzer 5:1). 
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NOTES 

Mamzerim and Gibeonites are permitted - Dyn DWN 
pei: Why is this teaching necessary? It is permitted for a 
mamazer to marry any woman who is disqualified from the 
congregation; what, then, is special about a Gibeonite woman? 
The Hazon Ish suggests that since he is certainly prohibited 
from marrying a Gibeonite woman before she converts, as he 
retains the sanctity of a Jew even though he is disqualified 
from entering the congregation, one might have thought that 
the Sages decreed that he may not marry her even after her 
conversion. 


HALAKHA 


Mamzerim and Gibeonites are permitted to marry one 
another - ma m xa DA Dyn DWANA: It is permitted for 
mamzerim and Gibeonites to marry each other. The child born 
from such a union has the status of a mamzer (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 15:33). 


When they are gentiles there can be no valid marriage with 
them - nunn amd nb pina: By Torah law, a convert from one 
of the seven Canaanite nations may enter the congregation. It 
is known, however, that of them only the Gibeonites converted, 
and that Joshua decreed that they may not marry Israelites. 
The Ramban, Rashba, and Tur maintain that Gibeonites are 
forbidden by Torah law (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 12:22). 


They did not accept converts in the days of David, etc. - x 
DVIS DY bap: During the reigns of David and Solomon 
the courts did not accept converts out of concern that the 
prospective converts were driven by impure motives. As for 
those who converted in the presence of ordinary people, the 
High Court was skeptical about their conversions. They did 
not reject these individuals, in case they were proper converts, 
but neither did they draw converts near until they observed 
their behavior over the course of time (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 13:15). 
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The Gemara raises an objection against Rava: However, if that 
is so, then with regard to a mamzer, who is capable of having 
children, so too one would say that he is prohibited from mar- 
rying a Gibeonite. But didn’t we learn otherwise in a mishna 
(Kiddushin 69a): Mamzerim and Gibeonites are permitted" to 
marry one another." Rather, retract this explanation and replace 
it with the following: When the Sages decreed that one may not 
marry a Gibeonite, they limited their decree to those who are fit, 
so as to prevent them from mingling with Gibeonites; but with 
regard to those who are unfit to enter into the congregation, the 
Sages did not issue a decree. 


Rava then reconsidered and said that what he had previously 
argued, that the prohibition against marrying them applies only 
when they are gentiles, is not correct. The prohibition cannot be 
referring to gentiles, as when they are gentiles there can be no 
valid marriage with them" at all. It is only after they have con- 
verted that there can be valid marriage with them, and therefore 
the prohibition against entering into marriage with them applies. 
Nevertheless, it is permitted for a man with crushed testicles to 
marry a Gibeonite woman. 


Rav Yosef raised an objection from the verse that states: “And 
Solomon married the daughter of Pharaoh, king of Egypt” 
(1 Kings 3:1), which indicates that there can, in fact, be valid mar- 
riage even with gentiles. The Gemara answers: Before Solomon 
took Pharaoh’s daughter as his wife, he converted her. The 
Gemara asks: But isn’t it so that they did not accept converts, 
neither in the days of David" nor in the days of Solomon? The 
Gemara answers: But isn’t the reason that they did not accept 
converts during those periods only due to concern that the con- 
verts were not acting for the sake of Heaven but in fact desired the 
power of the table of kings, David and Solomon? 


But this one, Pharaoh's daughter, did not require such things, as 
she herself was the daughter of royalty, and therefore there would 
have been no reason to doubt the sincerity of her conversion. 


The Gemara asks: But let him derive that Pharaoh's daughter was 
forbidden to Solomon for a different reason, as she was a first- 
generation Egyptian convert. Even if she converted, she would 
still have been an Egyptian convert of the first generation, and as 
such neither she nor her children would have been permitted to 
marry a Jew by birth (Deuteronomy 23:8-9). And if you would 
say that those whom the Torah rendered forbidden have already 
left Egypt and are now living elsewhere in the world," and those 
currently living in Egypt are others, there is a difficulty. 


NOTES 


Those have left and are living elsewhere in the world - 3271 
sayy one: Rashi explains that all of the Egyptians forbidden 
by Torah law drowned in the Red Sea. Other early authorities 
are puzzled by his opinion, as it appears that only some of 
the Egyptian military drowned, not the entire population. The 


Ritva suggests that perhaps Rashi means that after the Egyp- 


tians were reduced in number as a result of the plagues they 
suffered in Egypt and at the Red Sea, many members of other 
nations entered their country and intermingled with them. 
The Rashba and most commentaries understand the passage 
in its plain sense: Over the years other nations came to Egypt 
while the original Egyptians departed for other lands. 
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As, isn’t it taught in a baraita that Rabbi Yehuda said: Minyamin,' 
an Egyptian convert,’ was a friend of mine from among the 

students of Rabbi Akiva, and he said: After I converted I was a 

first-generation Egyptian convert, and so I married another 
first-generation Egyptian convert. I will marry off my son, who 

is a second-generation Egyptian convert, to another second- 
generation Egyptian convert, so that my grandson will be fit to 

enter into the congregation. This indicates that first- and second- 
generation converts of Egyptian extraction were prohibited from 
entering into the congregation even during the period of the 

Mishna. 


Rav Pappa said: Shall we stand up and raise an objection from 
Solomon? Solomon did not marry anyone, as it is written in 
his regard: “Of the nations concerning which the Lord said to 
the children of Israel, You shall not go among them, neither 
shall they come among you; for surely they will turn away 


your heart after their gods; Solomon cleaved to these in love” 


(1 Kings 11:2). Solomon cleaved to these women in love, but was 
not legally married to them. As Solomon had other forbidden 
wives, the case of Pharaoh's daughter presents no special difficulty. 
In fact, none of these marriages were valid at all. But the phrase 


“and Solomon married” (1 Kings 3:1) that appears in connection 


with Pharaoh's daughter is difficult," as it indicates that this 
marriage was in fact valid. 


The Gemara answers: Due to the extraordinary love that he had 
for her, the verse relates to him as if he had married her through 
a legally valid marriage, even though this was not the case. 


Ravina said to Rav Ashi: But didn’t we learn in the mishna that 
a man with crushed testicles and one whose penis has been 
severed are permitted to marry a female convert and an eman- 
cipated maidservant? That indicates that it is only these women 
whom they are permitted to marry, but they are prohibited from 
marrying a Gibeonite woman. This appears to contradict the 
baraita that permits a man with crushed testicles to marry a 
Gibeonite. 


Rav Ashi said to Ravina: And according to your line of reason- 
ing, say the latter clause of the mishna as follows: And they are 
prohibited only from entering into the congregation, and 
infer just the opposite, that it is only a woman who was born 
Jewish whom they are prohibited from marrying, but they are 
permitted to marry a Gibeonite woman, as she is not part of 
the congregation of the Lord. Rather, no inference is to be 
learned from this mishna, as the possible inferences are contra- 
dictory, and one must therefore rely on the halakha that was 


expressly taught. 

MI S HN Ammonite and Moabite converts are 
prohibited from entering into the congre- 

gation and marrying a woman who was born Jewish, and their 

prohibition is eternal, for all generations. However, their 

female counterparts, even the convert herself, are permitted 

immediately." 


Egyptian and Edomite converts are prohibited from entering 
into the congregation only for three generations, both males 
and females.” Rabbi Shimon renders permitted Egyptian and 
Edomite females immediately. Rabbi Shimon said: The matter 
may be derived by way of an a fortiori inference: If in a place 
where the Torah rendered prohibited the males with an eternal 
prohibition, i.e., Ammonites and Moabites, it rendered permit- 
ted the females immediately, then in a place where it rendered 
prohibited the males for only three generations, i.e., Egyptians 
and Edomites, is it not right that we should render permitted 
the females immediately? 


LANGUAGE 

Minyamin — m32: This name appears already in the 
Bible (II Chronicles 31:15). However, as it was used in the 
time of the Mishna and later, both in this form and in 
Aramaic, Manyumei, the name seems to be a variant of 
the name Binyamin, with the beit being replaced by a 
mem, a phenomenon found in several first names over 
the generations. 


NOTES 


Minyamin, an Egyptian convert — 19% 74 33: Many 
commentaries, from Tosafot to the later authorities, deal 
with the issue of Egyptian converts nowadays. The Gemara 
here indicates that Egyptians remain forbidden. This is the 
case even though the Sages ruled elsewhere in regard to 
other nations, such as Ammon and Moab, that Sennach- 
erib came and mixed up the nations and therefore the 
present inhabitants of those lands are not the descendants 
of those who were living there in the time of Moses. This 
question is clearly the subject of a tannaitic dispute. Con- 
flicting sources are also recorded in the Tosefta. According 
to one source, Egyptians are still forbidden, either because 
Sennacherib and Nebuchadnezzar did not mix up the 
entire country and only exiled a minority of its residents, 
or because there is an explicit guarantee in the Bible, with 
reference to time and place, that God will restore them to 
their land (see Ramban, Rashba, and Rabbeinu Tam’s Sefer 
HaYashar). On the other hand, the Rambam and many 
others maintain that all the nations were mingled together. 
Therefore, nowadays all of the special prohibitions apply- 
ing to specific nations are no longer in force (see Meiri). 


But “and he married” is difficult - ann Kwp xdx: The 
early authorities understand Rashi’s presentation and reso- 
lution of the problem as follows: Since she was an Egyptian 
convert, how can their relationship be described as mar- 
riage? Some object that although the marriage is forbid- 
den, it is nevertheless valid. Consequently, they explain 
that if the previous claim that Solomon only “cleaved in 
love” to his foreign wives is accepted, and there was no 
marriage at all, why does the verse use the phrase “and 
he married”? (Ramban; Rashba). 


HALAKHA 


The prohibition proscribing an Ammonite and Moabite - 
YAN aay VK: It is prohibited for male Ammonite and 

Moabite converts to enter into the congregation for all 

generations. However, female Ammonites and Moabites 

who converted are permitted. Nowadays, it is permitted 

for even male Ammonite and Moabite converts to marry 
Jewish women, as the ancient Ammonites and Moabites 

have become intermingled with other nations (Rambam 

Sefer Kedusha, Hilkhot Issurei Bia 12:18; Shulhan Arukh, Even 

HaEzer 4:2, 7). 


An Egyptian and an Edomite — »ait%1 wn: It is prohib- 
ited for Egyptian and Edomite converts to enter into the 
congregation until the third generation. This prohibition 
applies to both males and females, in accordance with 
the unattributed view in the mishna. Nowadays Edomites 
are permitted, as the ancient Edomites have become 
intermingled with other nations. As for Egyptian converts, 
some authorities (Rosh) rule that they are forbidden, 
whereas others (Rambam; Bah) permit them, based on the 
assumption that the ancient Egyptians have also become 
intermingled with other nations (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 12:19; Shulhan Arukh, Even HaEzer 4:3, 7). 
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LANGUAGE 
Multitudes [ukhlusa] - XDD: This word derives from 
the Greek öxAoç, okhlos, meaning throng or large crowd 
of followers. 


BACKGROUND 

Does he come from Perez or does he come from Zerah — 
TIN MWA IN NY YWAIN: Perez and Zerah were twin brothers 
who were born to Tamar following her liaison with Judah 
(see Genesis, chapter 38). According to Jacob's blessings to 
his children (Genesis 48:8-12), the Jewish people's monarchy 
was destined to be established from the descendants of 
Judah, and they therefore posed a threat to Saul’s continued 
rule. 


HALAKHA ——— 
A king may breach a way - 117 niwyh Val) shan: A king 
may breach a fence to make a road for himself, and none 
may object. The road may be made as wide as is necessary. 
The king need not divert its course due to an individual's 
field or vineyard; rather, he may proceed in a straight line 
in order to wage his war (Rambam Sefer Shofetim, Hilkhot 
Melakhim 5:3). 


NOTES 


And Saul clad David - 111 nix Txw wabn: Saul knew that 
he was clearly taller than everyone else. Why, then, did he 
even attempt to dress David in his own apparel? The Yefe 
Toar answers that although he did not expect his clothes to 
fit David, he wished to perform a symbolic act in order to 
honor him and strengthen his resolve. 


It is written: A mamzer — 273 W: The Ba'al Halakhot 
Gedolot explains that had the verse said mamzir, one might 
have interpreted it as referring specifically to males, but the 
word “mamzer” signifies an impairment of some sort that 
can apply to both males and females. As the She'ʻiltot deRav 
Ahai Gaon says, it is as though the verse said mimzar, or, in 
the words of Rabbeinu Avraham min HaHar: One who has 
this blemish [mum] is an alien [zar]. 
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Rabbi Shimon’s colleagues said to him: If you are reporting a 
halakha that you received from your teachers, we will accept it 
from you. But if you merely wish to prove your case with an 
a fortiori inference based on your own reasoning, there is a refu- 
tation of your argument. Rabbi Shimon said to them: That is not 
so. I disagree with your claim that the a fortiori inference can be 
refuted, but in any case I am stating a halakha handed down to 


me by my teachers. 
G E M A The Gemara asks: From where are these 
matters derived that female Ammonites 
and Moabites are permitted immediately? Rabbi Yohanan said: 
As the verse states: “And when Saul saw David go forth against 
the Philistine, he said to Abner, the captain of the host: Abner, 
whose son is this youth? And Abner said: As your soul lives, O 
king, I cannot tell” (1 Samuel 17:55). This verse is puzzling: Did 
Saul really not recognize him? But isn’t it previously written: 
“And David came to Saul, and stood before him; and he loved him 
greatly; and he became his armor-bearer” (1 Samuel 16:21)? 
Rather, it must be that he was asking about David's father. 


The Gemara is still puzzled by this verse: And did Saul not rec- 
ognize David's father? But isn’t it written with regard to Jesse, 
David's father: “And the man in the days of Saul was old, and 
came among men” (1 Samuel 17:12), and Rav, and some say 
Rabbi Abba, said: This is referring to Jesse, father of David, who 
always entered with multitudes [ukhlusa]' and left with multi- 
tudes. As he was clearly a man of importance, everyone must have 
known who he was. 


Rather, this is what Saul was saying, in his attempt to clarify 
David's lineage: Does he come from the descendants of Perez, or 
does he come from the descendants of Zerah?* What is the sig- 
nificance of this question? Ifhe comes from Perez he will be king, 
as a king may breach [poretz] a way" for himselfand no one can 
stop him. And if he comes from Zerah he will be merely a man 
of importance, but not a king. 


The Gemara continues with its explanation: For what reason did 

Saul say to Abner that he should inquire about David? As it is 

written: “And Saul clad David" with his apparel [maddav]” 
(1 Samuel 17:38), which indicates that the clothes were of David's 

size [kemiddato]. And it is written with regard to Saul: “From 

his shoulders and upward he was higher than any of the 

people” (1 Samuel 9:2). Upon seeing that his clothes fit David, 
Saul began to fear that it might be David who was destined for the 

throne, and he therefore inquired into his background. At that 
point, Doeg the Edomite said to Saul: Before you inquire as to 

whether or not he is fit for kingship, inquire as to whether or 
not he is even fit to enter into the congregation. What is the 

reason for such doubts? It is that he descends from Ruth the 

Moabite, and Moabites are permanently barred from entering 

the congregation. 


Abner said to him: We already learned that there is no room for 
such concern. As the verse states: “An Ammonite or a Moabite 
shall not enter into the congregation of the Lord” (Deuteronomy 
23:4), teaching that an Ammonite man is barred from entering 
into the congregation, but not an Ammonite woman; and simi- 
larly, a Moabite man is barred from entering into the congregation, 
but not a Moabite woman. Doeg said to him: However, if that 
is so, say that the verse that renders it prohibited for a mamzer 
to enter the congregation renders prohibited only a male mamzer, 
but not a female mamzer. Abner replied: It is written: “A 
mamzer,’’ which should be understood not as a noun but as an 
adjective, denoting a strange blemish [mum zar], one who is 
defective due to a forbidden relationship, and this applies to males 
and females alike. 
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Doeg retorted: If so, say that it is prohibited for only an Egyptian 
man to enter into the congregation, but not an Egyptian woman. 
Abner answered: Here it is different, as the reason for the 
prohibition recorded in this verse with regard to Ammonites is 
explicit: “Because they did not meet you with bread and with 
water on the way, when you came forth out of Egypt” (Deuter- 
onomy 23:5). Since it is the way of a man to go forth to meet 
guests but it is not the way of a woman to go forth, females were 
not included in this prohibition. Doeg countered: Still, the men 
should have gone forth to meet the men, and the women to 
meet the women. Abner was silent, as he did not know how to 
respond to this objection. 


Immediately: “And the king said, inquire you whose son is this 
lad” (1 Samuel 17:56). The Gemara comments: There, in the 
previous verse, Saul calls him youth [naar], and here he calls 
him lad [elem]. This change in the wording hints at the following 
discussion. Saul said to Doeg as follows: The halakha is hidden 
[nitalma] from you, and you are ignorant of the law. Go and 
inquire about the matter in the study hall. He went to the study 
hall and asked. They said to him: The halakha is: An Ammonite 
man is forbidden, but not an Ammonite woman; a Moabite man 
is forbidden, but not a Moabite woman. 


Doeg raised before them all those objections from the others 

who are disqualified from entering into the congregation, and 

they were silent, not knowing how to respond. Doeg then 

wanted to proclaim that David was disqualified from entering 
into the congregation. He was immediately answered. Here it 

says: “Now Amasa was the son of aman, whose name was Jithra 

the Israelite, that went into Abigal the daughter of Nahash” 
(11 Samuel 17:25), and yet elsewhere it is written that Amasa’s 

father was named “Jether the Ishmaelite” (1 Chronicles 2:17). 
Rava said: This teaches that he girded his sword like Ishmael," 

i.e. like an Arab, and said: Whoever does not accept this 

halakha and act accordingly shall be stabbed with the sword. 
This is the tradition that I received from the court of Samuel 

from Rama: An Ammonite man is prohibited from entering into 

the congregation, but not an Ammonite woman; a Moabite 

man is prohibited from entering into the congregation, but not 

a Moabite woman. 


The Gemara asks about this incident: And is he trusted to offer 
such testimony? But didn’t Rabbi Abba say that Rav said: With 
regard to every Torah scholar who issues a halakhic ruling" 
based on a tradition he claims to have received from his teacher, 
and that ruling has practical ramifications for himself as well, if 
he stated the ruling already before the incident, i.e., before it had 
a bearing on his own case, one listens to him; but if not, if he 
reported the tradition only after it was personally relevant to him, 
one does not listen to him," as he is an interested party. Since 
Amasa was the son of Jesse’s daughter Abigail, as stated in the 
aforementioned verse in Chronicles, the matter certainly affected 
his own status. The Gemara answers: Here it is different, as 
Samuel and the other members of his court were still living,” 
and the truth of Amasa’s report could be easily verified. 


A scholar who issues a halakhic ruling — aba myar DSN: 
With regard to a scholar who issues a halakhic ruling that has 


HALAKHA 


the halakha before the personal incident arose, his ruling is 
accepted; but if not, the ruling is not accepted (Shulhan Arukh, 


practical ramifications for himself, if he had already stated Yoreh Dea 242:36, and in the comment of Rema). 


NOTES 
He girded his sword like Ishmael — Dryna iay ny: 
The Maharsha raises the following difficulty, citing the Yefe 
Toar: Why is girding a sword connected here to Ishmael? 
After all, the sword was traditionally associated with Esau. 
Several answers have been suggested (see Riaf). According 
o one suggestion, Ishmael is mentioned here because it 
says about him: “His hand will be against all, and the hand 
of all against him” (Genesis 16:12), and Amasa maintained 
his opinion in opposition to all his peers (/yyun Ya'akov). The 
Arukh LaNer explains that the reference is to Ishmael, son of 
ethaniah, who girded his sword and killed Gedaliah (see 
Jeremiah 40-41). 
With regard to the incident itself, while it is generally 
prohibited to bring weapons into the study hall, there were 
imes when this rule was disregarded in order to affirm and 
establish a particular halakha (see Gilyonei HaShas). 


Every Torah scholar who issues a halakhic ruling — bs 
mba ayaw oan Tbn: Rabbeinu Tam explains that this 
does not refer to all scholars who issue practical rulings 
but only to those who are personally involved, as their 
testimony might be compromised. Most early authorities 
accept this opinion, as it is stated in the Jerusalem Talmud 
in tractate Sanhedrin that the reference is in fact to a case of 
this kind. However, some commentaries maintain that any 
novel ruling in a practical case is suspect because the scholar 
in question is personally involved, as he seeks to verify his 
own ruling. Rabbeinu Avraham min HaHar attributes this 
interpretation to Rashi (see Meiri). 


Samuel and his court were still living - i» ma Dnw 
0: According to Rashi, there is no concern that one might 
be lying about a matter that can easily be verified. The Ritva 
states that one does not suspect a Torah scholar of outright 
falsehood; the only concern is that in his attempt to establish 
his own opinion, he might report a ruling that he thinks 
he heard from his teacher when he did not actually do so. 
However, when his teacher is still alive, it is assumed that his 
report will be precise. 
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NOTES 


The king's daughter is all glorious within — 77125 bs 
Taa n na: The Maharshal, in his Yam shel Shlomo, 
explains that this verse does not refer to Ammonite or 
Moabite women, as they certainly are not considered 
modest; rather, it is speaking of Jewish women. The idea 
is that since Jewish women stay in their homes, their 
gentile counterparts cannot greet them with bread and 
water. 


An Ammonite man but not an Ammonite woman - 
Diay x) iay: Tosafot raise the following difficulty: Why 
doesn’t Rabbi Yehuda likewise expound: An Egyptian 
man and not an Egyptian woman? Tosafot Yeshanim 
and the Ramban explain that with respect to Egyptian 
converts, Rabbi Yehuda relies on the phrase “that are 
born to them” (Deuteronomy 23:9), which makes the 
issue dependent on birth, a matter that applies equally 
o males and females. 


Because they did not meet you - 137? x Wrst by 
Dank: The details of this exposition involve many difficul- 
ies. The Rashba raises the point that the verse “Because 

hey did not meet you” refers only to Ammonites, 
whereas David's case concerned Moabites. He answers 

hat since the Bible deals with the two nations together, 
hey must be treated the same way. The Ramban, in his 

Commentary on the Torah, asks the following question: 

tis stated explicitly: “You shall sell me food for money... 
as the Moabites, who dwell in Ar, did to me” (Deuter- 
onomy 2:28-29); doesn't this indicate that the Moabites 

did ultimately provide them with food and water? One 

suggestion is that only a few Moabites, i.e., the residents 

of Ar and certain others, acted in this manner (see Meiri). 
The clearest answer is offered in the Jerusalem Talmud: 

With regard to the Moabites the verse states that the 

reason they are barred from entering into the congrega- 
tion is “because they hired Balaam” (Deuteronomy 23:5), 
and it is certainly not the way of women to be involved 

in such a transaction. 


You have loosened my bands — pind nnna: The Riaf 
states that this exposition refers to the beginning of the 
verse, which states: “I am Your servant, the son of Your 
maidservant; You have loosened my bands [moserai].” 
Ruth calls herself “your maidservant Ruth” (Ruth 3:9), and 
this verse refers to the prohibitions [issurim] relating to 
her. 
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The Gemara asks: In any case, the unanswered question raised by 

Doeg is difficult. The Gemara answers: Here, in Babylonia, they 
explained the matter based on the verse: “The king’s daughter is all 

glorious within” (Psalms 45:14)," which indicates that it is unbefit- 
ting for a woman to venture outside at all, and therefore the Ammo- 
nite women would not have been expected to go forth to meet the 

Jewish women. In the West, Eretz Yisrael, they say, and some say it 

was Rabbi Yitzhak who said: The verse states: “And they said to 

him: Where is Sarah your wife? And he said: Behold, in the tent” 
(Genesis 18:9), which teaches that it is praiseworthy for a woman to 

remain inside her home. 


The Gemara comments that this disagreement with regard to the 

source of the halakha that it is permitted for an Ammonite or Moabite 

woman to enter into the congregation is like the following dispute 

between tanna’im: The verse states: “An Ammonite or a Moabite” 
(Deuteronomy 23:4); an Ammonite man is barred from entering into 

the congregation, but not an Ammonite woman," and similarly, a 

Moabite man is barred from entering into the congregation, but not 

a Moabite woman. This is the statement of Rabbi Yehuda, who 

derives the halakha from the masculine form of these two terms. 
Rabbi Shimon says: ‘The verse states: “Because they did not meet 

you" with bread and with water on the way” (Deuteronomy 23:5). 
Since it is the way of a man, but not the way of a woman, to go forth 

to meet guests, females were not included in the prohibition. 


With regard to the same issue, Rava taught: What is the meaning 
of that which is written: “You have loosened my bands” (Psalms 
116:16)?" David said before the Holy One, Blessed be He: Master 
of the Universe, You have loosened the two bands that were on me, 
on account of which I and my entire family might have been disquali- 
fied, i.e., Ruth the Moabite woman and Na’ama the Ammonite 
woman. Owing to the allowance granted to Moabite and Ammonite 
women, we are permitted to enter the congregation. 


Rava further taught: What is the meaning of that which is written: 
“Many things have You done, O Lord my God, Your wonders and 
Your thoughts are upon us” (Psalms 40:6)? Upon me is not stated, 
but rather “upon us,” which teaches that Rehoboam, son of Solo- 
mon and grandson of David, was sitting on the lap of David, who 
said to him: These two verses were stated about me and about you, 
as Rehoboam’s mother was Naama the Ammonite. 


With regard to the same issue, Rava also taught: What is the meaning 
of that which is written: “Then I said: Behold, I have come; in 
the scroll of a book it is written about me” (Psalms 40:8)? David 
said: I had said that I have come only now; my life was created only 
recently, at the time of my birth. But I did not know that it was 
already written about me in the scroll of a book, that an ancient 
text already hints at my existence. There, with regard to the daughters 
of Lot, it is written: “And your two daughters that are found 
here” (Genesis 19:15), and here, with regard to David, it is written: 


“Thave found David, My servant; I have anointed him with My holy 


oil” (Psalms 89:21). The lost article that was found among the 
daughters of Lot, the mothers of Ammon and Moab, is David and his 
royal house. 


Ulla said that Rabbi Yohanan said: The daughter of an Ammonite 
convert is fit not only to marry an ordinary Israelite, but even to 
marry into the priesthood. Rava bar Ulla said to Ulla: In accor- 
dance with whose opinion did you state this halakha? If it is in 
accordance with the opinion of Rabbi Yehuda, didn’t he say that 
the daughter of a male convert is like the daughter of a male halal, 
one rendered unfit for the priesthood, which means that the daughter 
of any convert should be disqualified from the priesthood? And if 
you spoke in accordance with the opinion of Rabbi Yosei, it is obvi- 
ous that this is the case, as he said that even ifa male convert marries 
a female convert, his daughter is fit to marry into the priesthood. 
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And if you would say that Rabbi Yosei spoke only of those converts 
who are fit to enter into the congregation, but with regard to this one, 
an Ammonite convert, who is not fit to enter into the congregation, 
his daughter is not fit to marry a priest, there is a difficulty: From where 
does he derive this distinction? 


The Gemara answers: He derives this from the case of a High Priest 
who married a widow, a woman whom he is prohibited from marrying. 
Just as his daughter is disqualified from marrying into the priesthood, so 
too is the daughter of an Ammonite convert disqualified from marrying 
into the priesthood. However, an objection may be raised: What com- 
parison can be made to a High Priest who married a widow, which is a 
stringent prohibition, as his intercourse involves a transgression? Can 
one say the same with regard to the daughter of an Ammonite convert, 
who could be born from a permitted relationship, e.g., from a male 
Ammonite convert who married a female Ammonite convert? 


The Gemara answers: Let the case of a halal prove that this is not rele- 
vant, as his intercourse does not involve a transgression and yet his 
children are also halalim, who are prohibited from marrying into the 
priesthood. However, another objection may be raised: What compari- 
son can be made to a halal, seeing that his essential formation involved 
a transgression, and therefore it is understandable that his disquali- 
fication extends to his offspring. Can one say the same with regard to 
the daughter of an Ammonite convert who was not the product of a 
forbidden union? 


The Gemara answers: Let the case of a High Priest who marries a widow 
prove that this is not relevant, as he was not the product of a forbidden 
union but nevertheless his daughter is disqualified from marrying into 
the priesthood. And the derivation has reverted to its starting point," 
and the discussion can go back and forth. 


At this point, however, the halakha can be derived from a combination 
of the two sources: The aspect of this case, that of a High Priest, is not 
like the aspect of that case, that of a halal, and the aspect of that case 
is not like the aspect of this case; their common denominator is that 
he is not included in the majority of the congregation, i.e., the man is 
governed by a halakha that differs from that of most Jews. The High 
Priest’s intercourse with a widow involves a transgression, and the halal 
is the product of a forbidden union. And in each case, the man’s daugh- 
ter is disqualified from marrying into the priesthood. So too, an Ammo- 
nite convert is not included in the majority of the congregation, as it 
is prohibited for him to enter the congregation of Israel, and so his 
daughter is also disqualified from marrying into the priesthood. 


The Gemara objects: What is the common denominator between the 
case of the High Priest and that of the halal that prevents one from utiliz- 
ing it as a paradigm for other cases? Both of those cases include an 
aspect of transgression; the High Priest engaged in a forbidden act of 
intercourse, and the halal is the product of a forbidden union. Perhaps 
that is the reason that the daughter in each of these cases is prohibited 
from marrying into the priesthood. In the case of the Ammonite convert, 
however, there is no transgression. 


The Gemara answers: Perhaps you spoke of an Ammonite convert who 
married the daughter of a Jew, and Rabbi Yohanan wished to teach that 
although his intercourse involves a transgression, as it is prohibited 
for him to enter into the congregation, his daughter is nevertheless fit 
to marry into the priesthood. Ulla said to him: Yes, this was Rabbi 
Yohanan’s teaching. 


NOTES 


The derivation has reverted to its starting point — 7 WM: This problem is discovered in the second case, the discussion reverts 
style of argumentation is often utilized when the Gemara tries back to the first case, which does not involve the present difficulty. 
to derive a halakha by means of analogy [binyan av]. If it cannot Therefore, as the argument goes back and forth between these 
be proven from one case, as the comparison between the two two proofs, the Gemara combines them in order to find their com- 
halakhot is subject to refutation, the Gemara will cite a second case mon denominator, a shared aspect from which one can derive the 
to which the previous difficulty does not apply. When a different halakha that can be applied to other cases. 
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HALAKHA 


The daughter of an Ammonite convert in forbid- 
den marriage with a woman of Jewish birth - na 
Diay 7a: If an Ammonite convert or a second-gener- 
ation Egyptian convert married a woman of Jewish 

birth, the daughter is fit to marry even into the 

priesthood, in accordance with Rabbi Yohanan's rul- 
ing cited by Ravin (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 19:13). 


Perek VIII 
Daf 77 Amud b 


NOTES 


An established [mikanna] female convert - 71 
739: The early authorities disagree with regard 
to the meaning of this term. According to Rashi, it 
is similar to mimekhona, meaning a convert who 
comes from well-established lineage, from con- 
verts whose marriage did not involve a transgres- 
sion. The Arukh explains that mikana means from 
her ken, her base. In other words, one whose base, 
i.e her mother, was also a convert (see Gilyonei 
HaShas). 


And according to this version — x ah: The 
Rashba is puzzled by this passage, as the ques- 
tion and answer with regard to the daughter of 
a second-generation Egyptian convert is relevant 
only according to the first version, not the second. 
He maintains that the Gemara could have made 
this point briefly, but preferred to do so at length 
in the form of a discussion. In sum, the question 
applies only according to the first version. 
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As, when Ravin came from Eretz Yisrael to Babylonia, he said that 

Rabbi Yohanan said: With regard to the daughter of an Ammonite 

convert who is the offspring of his forbidden marriage with a woman 

of Jewish birth," and similarly, with regard to the daughter of a second- 
generation Egyptian convert from his forbidden marriage with a 

woman of Jewish birth, Rabbi Yohanan said that she is fit to marry into 

the priesthood, whereas Reish Lakish said that she is disqualified from 

marrying a priest. Reish Lakish said she is disqualified, as he derives 

from the halakha governing a High Priest who married a widow that 
the daughter of any forbidden union is disqualified from the priesthood. 
Rabbi Yohanan said she is fit, 


as Rabbi Zakkai taught the following baraita before Rabbi Yohanan: 
That which is stated with regard to a High Priest: “But a virgin of his 
own people shall he take to wife” (Leviticus 21:14), comes to include 
an established female convert," one who was a convert from birth, i.e., 
who was born to a father and mother who converted after their marriage 
but prior to her birth, and this indicates that she is fit to marry into the 
priesthood. And Rabbi Yohanan said to him: I teach that the words 
“his own people” and the more inclusive phrase “of his own people” 
come to include a virgin who comes from two peoples, from a union 
of converts hailing from two different peoples, and you say only an 
established female convert and no more? 


The Gemara asks: What are these two peoples? If we say this is referring 
to an Ammonite man who married an Ammonite woman, and what 
is the meaning of “from two peoples,’ that they are legally considered 
like two separate peoples, as their males are prohibited from entering 
into the congregation, whereas their females are permitted to do so, 
there is a difficulty. In that case, this is the same as an established 
female convert, as the daughter of such a union is a proper convert in 
all regards. Rather, it must refer to an Ammonite man who married 
the daughter of a Jew, as they belong to two separate peoples. 


And there are those who say an alternative version of this discussion. 
Rabbi Yohanan said to Rabbi Zakkai: I teach that the words “his own 
people” and the more inclusive phrase “from his own people” come 
to include a virgin who comes from two peoples, i.e., whose mother 
was Jewish from birth and whose father was a convert, and that convert 
is from a people that itself consists of two peoples, i.e., an Ammonite 
or a Moabite, who hail from peoples whose males are prohibited from 
entering into the congregation, while it is permitted for their females to 
do so, and you say only an established female convert and no more? 


The Gemara asks: And according to this second version," from where 
does Rabbi Yohanan derive that the daughter of a second-generation 
Egyptian convert who had entered into a forbidden marriage with a 
woman of Jewish birth is fit to marry into the priesthood, as with 
respect to Egyptian converts, there is no difference between males and 
females? And if you would say that he derives this from the case of an 
Ammonite convert who married the daughter of a Jew, the following 
difficulty arises: What comparison can be made to an Ammonite con- 
vert who married the daughter of a Jew and had a daughter, who is 
permitted to enter the congregation although she is an Ammonite, as 
female Ammonite converts are entirely permitted? Perhaps for this 
reason it is permitted for the daughter to marry into the priesthood as 
well. Can one say the same with regard to the daughter of a second- 
generation Egyptian convert who had entered into a forbidden marriage 
with a woman of Jewish birth, when it is prohibited for female Egyptian 
converts, like their male counterparts, to enter into the congregation 
until the third generation? 
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The Gemara responds: Let the case of a second-generation male 

Egyptian convert who married a second-generation female Egyp- 
tian convert prove that this is not relevant, as it is permitted for their 
daughter, a third-generation Egyptian convert, to enter the congrega- 
tion, even though she belongs to the Egyptian people, whose female 

converts are prohibited in the same manner as their male converts. 


The Gemara refutes this proof: What comparison can be made to a 
second-generation male Egyptian convert who married a second- 
generation female Egyptian convert, seeing that his intercourse 
does not involve a transgression, as it is permitted for him to marry 
her? Can one say the same with regard to a second-generation 
Egyptian convert who entered into a forbidden marriage with the 
daughter of a Jew? 


This leads back to the first proof: Let an Ammonite man who married 
the daughter of a Jew prove that this is not irrelevant, as they too 
entered into a forbidden union, and yet it is permitted for the daughter 
of that marriage to marry into the priesthood. And the derivation has 
reverted to its starting point, and the discussion can go back and forth. 
The two cases differ in their particular aspects, but their common 
denominator is that it is permitted for the daughter to marry into 
the priesthood. So too, it is permitted for the daughter of a second- 
generation Egyptian convert who married a woman who was born 
Jewish to marry into the priesthood. 


Rav Yosef said: This is what I heard Rav Yehuda say in his lecture 
about the phrases “his own people” and “from his own people,” and 
at the time I did not know what he was saying. Now I understand 
that he was saying that it is permitted for the daughter of an Ammonite 
convert who married a Jewish woman to marry into the priesthood, 
as taught by Rabbi Yohanan. 


When Rav Shmuel bar Yehuda came from Eretz Yisrael to Babylonia, 
he said that Rabbi Zakkai taught before Rabbi Yohanan as follows: 
An Ammonite woman is fit, her son from an Ammonite is unfit, and 
her daughter from an Ammonite is fit. In what case is this statement 
said? It is said with regard to an Ammonite man and an Ammonite 
woman who converted, but her daughter from an Ammonite who 
did not convert is unfit. 


Rabbi Yohanan said to him: Go out and teach it outside," i.e., this 
baraita is not in accordance with the accepted halakha, and therefore 
it should not be made part of the regular learning in the study hall. 
What you said, that an Ammonite woman is fit, is well known and 
need not be taught because it is just another way of saying that a male 
Ammonite is barred from entering the congregation but not a female 
Ammonite. As for the teaching that her son from an Ammonite is 
unfit, this too is unnecessary, as he is an Ammonite. 


But that which you said: Her daughter from an Ammonite is fit, with 
regard to what issue did you teach this? If we say that she is fit to 
enter into the congregation, this too is redundant: Now that it was 
taught that even her mother is fit to enter the congregation, is it 
necessary to say that she herself, the daughter, is fit to do so? Rather, 
you must mean to say that she is fit to marry into the priesthood. 


The baraita continues: In what case is this statement said? It is said 
with regard to an Ammonite man and an Ammonite woman who 
converted, but her daughter from an Ammonite man is unfit. What 
is meant here by her daughter from an Ammonite? If we say it means 
an Ammonite man who married an Ammonite woman, and they 
converted prior to the birth of their daughter, this is an established 
female convert, who was previously declared fit to marry into the 
priesthood. Rather, it must mean an Ammonite convert who unlaw- 
fully married the daughter of a Jew, and according to what is stated 
here, their daughter is unfit to marry a priest. Rabbi Yohanan, however, 
ruled that such a woman is fit, and therefore he said to Rabbi Zakkai: 
Go out and teach it outside, as this baraita is unreliable. 


NOTES 

Go out and teach it outside - x) van pis: This 
expression indicates that a baraita quoted in the study 
hall is viewed by the Sage as insufficiently established, 
either because it contains an internal contradiction or 
due to its unclear wording. Such a baraita is unsuit- 
able for discussion in the study hall. Even if the scholar 
teaching the baraita knows that it represents a tradi- 
tion, the text must be clarified properly before it is 
presented for debate. 
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NOTES 


What refutation — Aawa N: In the Rambam's Com- 
mentary on the Mishna, a simple answer is provided 
o Rabbi Shimon’s argument: There is a difference 
between the prohibitions governing Egyptians and 
Edomites and those relating to Ammonites and 
oabites. In the case of Egyptians and Edomites the 
Torah does not provide a reason for their prohibition, 
and therefore there are no grounds for supposing that 
he halakha of females differs in any way from that of 
males. This is not the case with regard to Ammonites 
and Moabites. The later authorities point out that the 
fact that the Gemara does not suggest this answer 
poses no difficulty, as the mishna does not specify 
he response Rabbi Shimon received, and therefore 
it is possible that the Rabbis had recourse to severa 
arguments, not all of which are cited by the Gemara. 


lam stating a halakha - iK% n: This does no 
mean that if it is a tradition the Rabbis would accep 
Rabbi Shimon’s opinion as the actual halakha, as they 
did not rescind their view even after he affirmed tha 
he had learned it by tradition. Rather, they meant tha 
if it is a tradition, they will allow it to remain unchal- 
lenged while they will preserve their own traditiona 
teachings (Rabbi Yehuda al-Madari). 
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It is taught in the mishna that Egyptian and Edomite converts are 
prohibited from entering into the congregation only for three genera- 
tions, both males and females, while Rabbi Shimon permits females 
immediately based on the following a fortiori inference. If regarding 
Ammonites and Moabites, where the Torah prohibited the males with 
an eternal prohibition, it permitted the females immediately, then 
regarding Egyptians and Edomites, where it prohibited the males 
for only three generations, the females should certainly be permitted 
immediately. Rabbi Shimon’s colleagues informed him that there is a 
refutation of his argument. The Gemara asks: What is this refutation’ 
mentioned by the mishna? 


Rabba bar bar Hana said that Rabbi Yohanan said: It is because it may 
be said that those with whom relations are forbidden, i.e., incestuous 
relationships, prove that the above-mentioned factor is irrelevant, as 
the Torah prohibits them only for up to three generations, i.e., up to 
his granddaughter, and yet it prohibits both males and females, i.e., the 
daughter of his son and the daughter of his daughter. 


The Gemara rejects this proof: What comparison can be made to those 
with whom relations are forbidden, which involve stringent prohibi- 
tions, as they entail the punishment of karet? The Gemara answers: Let 
the prohibition with regard to a mamzer prove that this is not relevant, 
as its violation does not involve the punishment of karet and yet it 
applies equally to males and females. 


The Gemara rejects this argument: What comparison can be made toa 
mamzer, seeing that he is governed by the stringency that he is forever 
unfit to enter into the congregation for all generations? The Gemara 
counters: Let those with whom relations are forbidden prove that 
this is not relevant, as the Torah prohibits them only for up to three 
generations. And the derivation has reverted to its starting point, and 
the discussion can go back and forth. 


However, the halakha with regard to an Egyptian can be derived from 

a combination of the two sources. The aspect of this case, that of inces- 
tuous relationships, is not like the aspect of that case, that of a mamzer, 
and the aspect of that case is not like the aspect of this case; their 

common denominator is that their prohibition applies to both males 

and females. I will also bring the additional halakha of a male Egyp- 
tian convert and a female Egyptian convert that they are forbidden, 
both males and females. 


The Gemara objects: What is unique about the common denominator 
between the cases of incestuous relationships and a mamzer that pre- 
vents utilizing it as a paradigm for other cases? Both include an aspect 
of karet, either with respect to the act of incestuous intercourse itself 
or with respect to the conception of the mamzer, as a mamzer is the 
offspring of a union punishable by karet. However, the prohibition 
concerning an Egyptian, which does not include an aspect of karet, may 
apply only to males, but not females. 


And the Rabbis, who reject Rabbi Shimon’s proof, derive the prohibi- 
tion applying to female Egyptians from the halakha governing a halal, 
one rendered unfit for the priesthood. A halal is the child of a union for 
which the parties involved are liable to receive punishment for the 
transgression of a positive mitzva, e.g., the child of a High Priest and a 
woman who was not a virgin when he married her, and this status 
applies to males and females alike. And this is in accordance with the 
opinion of Rabbi Eliezer ben Ya’akov, who ruled that the child ofsuch 
a relationship is a halal. 


The Gemara asks: And what did Rabbi Shimon mean when he 
responded: Not so? The Gemara explains that this is what he said to 
them: According to my own opinion, I do not hold in accordance 
with the opinion of Rabbi Eliezer ben Ya'akov, and therefore your refu- 
tation is not valid for me. But even according to you, who do maintain 
in accordance with the opinion of Rabbi Eliezer ben Ya’akov, I am 
nevertheless stating a halakha handed down to me by my teachers that 
female Egyptians and Edomites are permitted. 
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It is taught in a baraita that Rabbi Shimon said to them: I am stat- 
ing a traditional halakha, and furthermore a verse supports me, 
as the verse with regard to Edomites and Egyptians states: “The sons 

of the third generation that are born to them may enter to them, the 

congregation of the Lord” (Deuteronomy 23:9), teaching that the 

prohibition applies to their sons, but not to their daughters.’ 


The Sages taught a baraita that further clarifies the matter: The 
prohibition with regard to Egyptians and Edomites applies only to 
their sons, but not to their daughters; this is the statement of 
Rabbi Shimon. Rabbi Yehuda said: The verse states: “The sons of 
the third generation that are born to them may enter to them, the 
congregation of the Lord,” and the phrase “born to them” indicates 
that the verse made their prohibition dependent on birth, with 
regard to which there is no difference between males and females. 


Rabbi Yohanan says: Had Rabbi Yehuda not said that the verse 
made their prohibition dependent on birth, so that females are also 
included in the prohibition, he would not have found his hands 
and feet in the study hall, i.e., he would have been caught in a self- 
contradiction. Why? Since the Master said that according to Rabbi 
Yehuda a congregation of converts is also called a congregation of 
the Lord," 


how could a second-generation Egyptian convert ever achieve 
purity," so that it is permitted for his offspring, the third generation, 
to enter into the congregation? He may marry neither a Jew nor a 
female Egyptian convert. The Gemara answers: Perhaps it means 
that if he transgressed and married a convert or a Jewish woman, 
his seed will be purified. The Gemara rejects this suggestion: A case 
of: That if, is not written in the verse. In other words, the Bible does 
not speak of situations that can arise only through the commission 
of a transgression. 


The Gemara asks: But isn’t there the halakha of a mamzer, which is 
a case of that if, as a mamzer is the child of a forbidden union, and 
yet the verse writes it? The Gemara answers: A case of that if that 
results in a prohibition, the Torah writes, but a case of that if that 
leads to an allowance, the Torah does not write. The Torah teaches 
the halakha of a mamzer, whose very existence is the result of his 
parents having engaged in forbidden relations, in order to render it 
prohibited for him to enter into the congregation. However, it would 
not teach the halakha of a second-generation Egyptian convert who 
transgressed and married a woman who was forbidden to him, in 
order to permit his offspring to enter into the congregation. 


The Gemara raises an objection: But isn’t there the halakha govern- 
ing one who remarries his divorcée after she had been married to 
another man? This is a case of that if that leads to an allowance, and 
yet the Torah writes it. The words “It is an abomination before the 
Lord” (Deuteronomy 24:4) stated with regard to this case teach that 
although the woman herself is forbidden to her first husband, if she 
nevertheless remarried him, their children are fit to enter into the 
congregation. The Gemara answers: There, the Torah writes that 
case due to the basic prohibition, i.e., that a man may not remarry 
his divorced wife after she has been married to another man, and 
the allowance with regard to their children is learned incidentally. 


NOTES ————_——_— 
Sons but not daughters — nia xh) 03: The Ritva points 
out that based on this verse one could just as easily claim 
that sons should be permitted after three generations, while 
daughters are disqualified forever. He explains that since 
the verse speaks of the prohibition proscribing Egyptian 
and Edomite males, and it limits the prohibition to three 
generations, the implication is that whoever is not in this 
category is permitted outright. The Arukh LaNer answers 
that there is no reason to render females forbidden for any 
longer than males, as any justification for a permanent ban 
would apply more to sons than to daughters. 


HALAKHA 

A congregation of converts - ong bap: A congregation of 
converts is not called a congregation of the Lord. Therefore, 
all those for whom it is prohibited to enter into the congre- 
gation, e.g, mamzerim, are permitted to female converts, 
and similarly, converts and emancipated slaves are permit- 
ted to mamzerot, in accordance with the opinion of Rabbi 
Yosei and against that of Rabbi Yehuda (Shulhan Arukh, Even 
HaEzer 4:22). 


NOTES 


How could a second-generation Egyptian achieve 
purity — 7b» Kaa Ww IIa: Many early authorities pro- 
posed various ways by which a second-generation Egyp- 
tian convert can achieve purity without entering into the 
congregation, even according to Rabbi Yehuda (see Josafot, 
Ramban, Rashba, and Meiri). Some later authorities suggest 
that he may marry a mamzeret after ten generations, in 
accordance with the opinion of Reish Lakish, or that he may 
marry without a betrothal, or by means of levirate marriage 
(see Arukh LaNer). In the Jerusalem Talmud it is stated that 
according to Rabbi Yehuda he may purify his seed by mar- 
rying an emancipated maidservant, who is not part of the 
congregation of converts, and therefore he is permitted to 
her, and their children will be fit from both sides. 
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NOTES §—————————- 
Why is it stated: “Sons” — 093 “Vat mab: Even Rabbi Shi- 
mon, who expounds this word to exclude daughters, would 
agree that this is not the primary source of that halakha, as 
he merely cites the verse in support of a halakha that he 
derives by way of an a fortiori inference (Otzar HaShitot). 


HALAKHA 


From them you should count - mn om: Egyptian and 

Edomite converts, both males and females, are disqualified 

from entering into the congregation until the third genera- 
tion. Consequently, it is prohibited for the son of an Egyptian 

convert to enter into the congregation, but it is permitted for 
his grandson to do so (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 12:19; Shulhan Arukh, Even HaEzer 4:3). 


Follow their disqualification - joes nx pr: If a convert 
who is disqualified from entering into the congregation 
unlawfully married a Jew, the status of the child born to 
them follows the unfit parent (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 12:19; Shulhan Arukh, Even HaEzer 4:6). 


A pregnant Egyptian woman who converted - mia 
aran Maryn: Ifa pregnant Egyptian woman converted, 
the child born to her is considered a second-generation 
Egyptian convert (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
12:20; Shulhan Arukh, Even HaEzer 4:4). 
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The Sages taught in a baraita: The verse states with respect to Egyp- 
tian and Edomite converts that “the sons of the third generation 

that are born to them may enter to them, the congregation of the 

Lord” (Deuteronomy 23:9). If it is stated “sons” why is it also 

stated “generation,” and if it is stated “generation” why is it also 

stated “sons”?" One of these terms seems superfluous. The baraita 

explains: If it had stated only “sons” and not stated “generation,” 
I would say that the prohibition depends on the number of the son, 
meaning that the first and second sons of an Egyptian convert are 

forbidden, whereas the third is permitted. Therefore, it is stated 

“generation” to indicate that the prohibition depends not on the 

number of the son but on his generation. 


And conversely, if it had stated only “generation” and not stated 
“sons,” I would say that the generations are counted from those 
standing on Mount Sinai, so that any Egyptian born after three 
generations have passed from the time of the giving of the Torah 
would be permitted. Therefore, it is stated “sons” to indicate that 
certain sons are prohibited in later generations as well. 


‘The verse states: “The sons of the third generation that are born to 
them may enter to them, the congregation of the Lord.” The Sages 
expounded each of the two instances of the words “to them”: The 
first mention of “to them” teaches that from them you should 
count." The count of generations begins with the converts them- 
selves, as they are considered the first generation, and therefore 
their grandchildren are permitted. The second mention of “to them’ 
teaches that you should follow their disqualification." If a male 
Egyptian convert married a Jewish woman, or if a female Egyptian 
convert married a Jewish man, the halakha with regard to the off- 
spring born to them is that although one of the parents is not dis- 
qualified from entering into marriage, the status of the child follows 
the unfit parent, who disqualifies his or her offspring until the third 
generation. 


> 


The Gemara comments: And it is necessary to write “to them,” and 
it is also necessary to write “that are born.” As, if the Merciful 
One had written only “that are born,’ I would say that one should 
count the generations from the converts’ sons. Therefore, the 
Merciful One writes “to them” to teach that the converts them- 
selves are counted as the first generation. And if the Merciful One 
had written only “to them,” I would say that in the case of a preg- 
nant Egyptian woman who converted," she and her child, i.e., the 
fetus, are considered one generation, as the fetus is deemed to be a 
part of its mother. Therefore, the Merciful One writes “that are 
born,” to indicate that each birth marks a new generation, and 
accordingly the fetus is regarded as a second-generation Egyptian 
convert. 


The verse concerning a mamzer states: “A mamzer shall not enter 
into the congregation of the Lord; even to the tenth generation shall 
none of his [lo] enter into the congregation of the Lord” (Deuter- 
onomy 23:3). And it is necessary to write “to them” here, with 
regard to an Egyptian convert, to teach that the child’s status 
follows the disqualified parent in his case, and it is also necessary 
to write “to him [lo]” with regard to a mamzer, to teach that a 
similar halakha applies to a mamzer. In the translation of the verse, 
lo is translated as: Of his, i.e., of his ilk. However, lo can also be 
translated as: To him. 


Lo is written with regard to both the Egyptian and the mamzer, as, 
if the Merciful One had written it only here, with regard to an 
Egyptian, one might have said that only in this case does the child’s 
status follow the disqualified parent, because the Egyptian comes 
from an unfit drop of semen, that of a gentile. But as fora mamzer, 
who comes from a fit drop of semen, as his parents were proper 
Jews despite their grave sin, one might say that there is no room for 
such stringency. Therefore, the Torah teaches that the same halakha 
applies to a mamzer. 
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And conversely, if the Merciful One had written this stringent halakha 

only with regard to amamzer, one might have said that this is because 
he is forever unfit to enter into the congregation, but here, with 
regard to an Egyptian convert, I might say that this is not the case. 
Therefore, both verses are necessary. 


Rabba bar bar Hana said that Rabbi Yohanan said: If a second- 
generation male Egyptian convert married a first-generation female 
Egyptian convert, her child is considered a third-generation convert" 
for whom it is permitted to enter the congregation. The Gemara com- 
ments: Apparently Rabbi Yohanan maintains that we assign the child 
to him, the father, and not to the mother. 


Rav Yosef raised an objection from the following mishna (Kiddushin 
69a): Rabbi Tarfon says: Mamzerim can purify themselves" over the 
course of the generations. How so? If a mamzer married his non- 
Jewish maidservant, the child born to them is a slave. If the slave's 
master, the mamzer who owns the maidservant, subsequently freed 
the child, he becomes a free man and is fit to enter into the congre- 
gation. Apparently we assign the child to her, the mother, and not to 
the father, as the child is deemed a slave rather than a mamzer. The 
Gemara answers: It is different there, in the case of the slave, as 
the verse states: “The wife and her children shall be her master’s” 
(Exodus 21:4). The words “her children” indicate that the children 
born to a non-Jewish maidservant are assigned to her. 


Rava raised an objection from a previously mentioned baraita: Rabbi 

Yehuda said: Minyamin, an Egyptian convert, was a friend of mine 

from among the students of Rabbi Akiva, and he said: Following my 
conversion I was a first-generation Egyptian convert, and so I married 

another first-generation Egyptian convert." I will marry off my son, 
who is a second-generation Egyptian convert, to another second- 
generation Egyptian convert, so that my grandson will be fit to enter 
into the congregation. Now, if it enters your mind to say that we 

assign the child to the father, even if he marries off his son to a first- 
generation Egyptian convert his grandson should be permitted. The 

Gemara answers: Didn’t Rabbi Yohanan already say to the tanna 

reciting the baraita: You should teach that Minyamin sought to marry 
off his son to a first-generation Egyptian convert." 


When Rav Dimi came from Eretz Yisrael to Babylonia, he said 
that Rabbi Yohanan said just the opposite: If a second-generation 
male Egyptian convert married a first-generation female Egyptian 
convert," her son is considered a second-generation convert who 
is prohibited from entering the congregation. Apparently, Rabbi 
Yohanan maintains that we assign the child to the mother and not to 
the father. 


Abaye said to him: But what, then, will you say about that which 
Rabbi Yohanan said: If one set aside a pregnant animal as a sin- 
offering," and the animal later gave birth to a female, ifhe wishes he 
may gain atonement with the mother itself, in which case the young 
is left to graze until it develops a blemish that renders it unfit for sacri- 
fice, whereupon it is sold and the proceeds are used for a gift offering; 
and if he wishes he may gain atonement with the animal's young, and 
the mother is left to graze until it develops a blemish. 


Her child is a third-generation convert — x13 now ma: And | married another first-generation Egyptian convert - 
The early authorities explain that this does not contradict the 
teaching that the child's status is determined by the parent 
with the greater disqualification, as that principle applies only 
to a marriage that involves a transgression. If the marriage 
itself is permitted, the child's status follows that of the father. 
The Gemara therefore raises a difficulty from the statement of 
Rabbi Tarfon, whose example of the marriage of amamzer anda 
maidservant constitutes a transgression, and even so the child's 
status is not affected by the parent's disqualification (Rashba). 


HALAKHA 


Mamzerim can purify themselves - 5°12 pom 
ane): If a mamzer had intercourse with a pte 
woman, the child born to them is a gentile. If the 
child subsequently converts, he is a full-fledged 
Jew. Similarly, if a mamzer had intercourse with 
a maidservant, their child is a slave, and if he is 
subsequently set free, he is a Jew. Therefore, a 
mamzer may marry a maidservant ab initio, in 
order to allow their children to enter the congre- 
gation once the children have been released. The 
halakha follows the opinion of Rabbi Tarfon, as 
the Gemara in Kiddushin rules in accordance with 
his opinion, against the other Sages who disagree 
with him (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 15:4; Shulhan Arukh, Even HaEzer 4:20). 


A second-generation male Egyptian convert 
married a first-generation female Egyptian 
convert — TKI MYA KIY IW IN: If a 
second-generation male Egyptian convert mar- 
ried a first-generation female Egyptian convert, 
their child is a second-generation Egyptian 
convert, in accordance with the latter version of 
Rabbi Yohanan’s statement. The early authorities 
disagree about the rationale of this ruling and 
about the connection between this halakha and 
the subsequent ones. Therefore, they disagree 
about whether the mother's status always 
determines that of the child, so that the child 
of a first-generation male Egyptian convert and 
a second-generation female Egyptian convert 
is a third-generation convert (Ramban; Tur), or 
whether even this child is regarded as a second- 
generation convert, as only one whose parents 
are both second-generation converts is consid- 
ered a third-generation Egyptian, as the Rambam 
rules (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
12:20; Shulhan Arukh, Even HaEzer 4:6). 


One who set aside a pregnant animal as a sin- 
offering — Maya nxwn wan: If one set aside a 
pregnant animal as a sin-offering and it gave birth 
to a female, it is as though he had separated two 
sin-offerings as a guarantee (Rambam Sefer Avoda, 
Hilkhot Pesulei HaMukdashin 4:6). 


NOTES 


TWN MYA NK: See HALAKHA for the dispute among 
he halakhic authorities concerning the halakha in practice, 
whether the child's status is determined based on the mother, 
he father, or the more impaired partner. The Ramban maintains 
hat the mother’s status determines that of the child in all cases, 
but this gives rise to a difficulty: Why did Minyamin marry a 
first-generation Egyptian? Had he married a second-generation 
convert, it would have already been permitted for his own son 
o enter into the congregation. One answer is that Minyamin 


was essentially saying that he made a mistake when he married 
a first-generation Egyptian, but that he would take care not to 
repeat that error with his son. 


Teach a first-generation convert — miwan: This is precisely 
the Jerusalem Talmud’s version of the text. The Gemara there 
also quotes the continuation of the baraita that records the dis- 
senting view of Rabbi Akiva that the third-generation Egyptian 
who is permitted is one who comes from three generations of 
Jews on both sides of his family. 
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HALAKHA 

One who sets aside two sin-offerings as a guarantee — 
manb nixon mw waan: If one set aside two sin- 
offerings for the same sin, as a guarantee in case one of 
the animals becomes unavailable for sacrifice, he may 
sacrifice either animal as he chooses. The other must be 
left to graze until it develops a blemish, after which it 
may be redeemed and the money used for gift offerings 
(Rambam Sefer Avoda, Hilkhot Pesulei HaMukdashin 4:5). 


The young of a sin-offering — nxvn wy: If an animal 
that had been set aside for a sin-offering subsequently 
conceived and gave birth, the offspring goes to its death 
(Rambam Sefer Avoda, Hilkhot Pesulei HaMukdashin 4:1). 


A pregnant gentile woman who converted - mia 
mMwanaw Marya: Ifa pregnant gentile woman converted, 
her child does not require immersion. If the court that 
converted her did not know that she was pregnant, there 
is uncertainty as to whether her immersion counts for the 
fetus as well (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
13:7; Shulhan Arukh, Yoreh De‘a 268:6). 


Interposition with regard to immersion - -7a AYN: 
Nothing may interpose between the object or individual 
requiring immersion and the water. If an interposition 
is present, the immersion is invalid. By Torah law, a sub- 
stance is considered an interposition only if it covers 
the majority of one’s body and is a substance that he is 
ordinarily particular to remove. However, by rabbinic law, 
even if one is not particular about the substance but it 
covers the majority of his body, or if it does not cover the 
majority of his body but he is particular about removing 
it, it is considered an interposition that disqualifies the 
immersion. 

As for the immersion of a nidda, in practice women 
are stringent to remove all interpositions of any kind 
(Rambam Sefer Tahara, Hilkhot Mikvaot 1:12; Shulhan Arukh, 
Yoreh De'a 198:1). 


NOTES 

A fetus is the thigh of its mother — x17 iag JY Tarp: The 

later authorities raise a basic question: What is the con- 
nection between these two issues? There seems to be no 

reason that one’s lineage should be affected by the ruling 

on whether or not a fetus is considered part of its mother. 
One answer is that this is a special case, as the question 

is not one of disqualification, with regard to which the 
status of both the father and the mother determines that 
of the child, but rather of the number of generations. If 
a fetus is part of its mother, the generations are counted 

only through her, but if it is considered a separate crea- 
ture from the time of its conception, the generations can 

include the father’s side as well (Keren Ora). 


Man of great skull — x35p7p: The Arukh cites two inter- 
pretations of this term, either a man with a large skull 
(see Rabbeinu Hananel), or a great and important man, 
as explained by Rashi on Firuvin 22b. With regard to the 
issue itself, Tosafot explain that Rabba, Abaye’s teacher 
or head, figuratively speaking, studied Torah with Rabbi 
Yohanan in Eretz Yisrael. However, there is no clear proof 
for this in the Talmud, and chroniclers of the generations 
maintain that Rabba was never in Eretz Yisrael. If so, Rav 
Dimi was merely using a picturesque manner of speech 
(see Maharit). 
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Granted, if you say that a fetus is not considered the thigh, i.e., a 
part, of its mother but rather a separate creature, despite the fact 
that it is still attached to her, then an individual in this situation is 
like one who sets aside two sin-offerings as a guarantee," i.e., one 
who, owing to his concern that his sin-offering might become lost, 
sets aside two animals from the outset with the intention of using 
whichever one he chooses. And Rav Oshaya said with regard to 
such a case: If one set aside two sin-offerings as a guarantee, so 
that if one is lost he may gain atonement with the other, he gains 
atonement with one of them, and the second is left to graze until 
it develops a blemish and can be redeemed. 


But if you say that a fetus is considered the thigh ofits mother" and 
is regarded as part of her, it is the young of a sin-offering, and the 
young ofa sin-offering goes to its death." Such an animal is not left 
to graze. Rather, it is put into isolation and caused to die, as it has 
been sanctified as a sin-offering through its mother but cannot be 
sacrificed on the altar and used to gain atonement. In summary, it 
would appear that Rabbi Yohanan himself maintains that a fetus is 
not considered a part of its mother. Why, then, in the case of the 
Egyptian convert is the child assigned to the mother and not to the 
father? 


Rav Dimi was silent, momentarily unable to find an answer. Abaye 

said to him: Perhaps it is different there, with regard to Egyptian 

converts, as it is written with regard to them: “The sons of the third 

generation that are born to them may enter to them, the congrega- 
tion of the Lord” (Deuteronomy 23:9), indicating that the verse 

made their prohibition dependent on birth, and therefore the child 

of Egyptian converts is assigned to the mother. Rav Dimi said to him: 
Man of great skull," i.e., man of distinction, I saw your head between 

the pillars® of the study hall when Rabbi Yohanan taught this hala- 
kha. In other words, you grasped the meaning as though you were 

actually present in the study hall and heard the statement from Rabbi 

Yohanan himself. 


The Gemara draws an inference: The reason that the child is assigned 
to its Egyptian mother is that it is written: “That are born to them.” 
But generally, with regard to others for whom it is prohibited to enter 

into the congregation, we assign the child to the father. The Gemara 

asks: But what about that which Rava said: If a pregnant gentile 

woman converted, then her son, who was a fetus at the time of the 

conversion, does not require immersion" after he is born. But if 
the child is not assigned to its mother, why should he not require 

immersion? 


And if you would say that this is because of a statement of Rabbi 
Yitzhak, there is still a difficulty. As Rabbi Yitzhak said: By Torah 
law, ifsome substance is found on a person's body during immersion, 
and it covers the majority of his body, and he is particular and wants 
the substance removed, only then is it considered an interposition 
that invalidates immersion in a ritual bath. If, however, the substance 
covers the majority of his body, but he is not particular about that 
substance, it is not considered an interposition." Accordingly, it 
may be argued that although the fetus is covered by its mother, since 
it is not particular about this necessary covering, the fetus itself is 
regarded as having undergone valid immersion. 


Between the pillars - »t1a¥ %"3: Both from written sources 
and from the archaeological excavations conducted at the 
site, it seems that the synagogue and the study hall in Tiberias, 
where Rabbi Yohanan lived, were built in the form of a basilica, a 
building whose roof rests on a row of pillars. Consequently, Rav 
Dimi’s expression: Between the pillars, is essentially describing 


the structure of this study hall. 


Floor of ancient synagogue in Tiberias with remains of pillars 


BACKGROUND 
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However, this is difficult, as didn’t Rav Kahana say that they 
taught this halakha that if one is not particular about the 
substance it is not considered an interposition only when the 
substance covers just a majority of his body; but if it covers all 
of it, it is considered an interposition by Torah law, even if 
he is not particular about it. The Gemara answers: A fetus is 
different, as this is its natural manner of growth." Its mother’s 
womb cannot be considered an interposition, as it is the fetus’ 
natural place of development, and therefore the fetus itself is 
regarded as having undergone immersion. 


When Ravina came from Eretz Yisrael to Babylonia, he said that 
Rabbi Yohanan said: With respect to lineage, among the other 
nations of the world, i.e., while they are still gentiles, follow 
the male," but if they married after they converted, follow the 
more flawed in lineage of the two. The Gemara explains: Among 
the nations, follow the male, as it is taught in a baraita: From 
where is it derived that if one from the other nations” had 
relations with a Canaanite woman" and had a son from her, 
you are permitted to purchase him as a slave, and he is not 
considered a Canaanite who may not be allowed to remain in 
Eretz Yisrael? As it is stated: “And also from the children of 
the strangers that dwell among you, of them may you buy, 
and of their families that are with you, which they have begotten 
in your land; and they may be your possession” (Leviticus 25:45). 


One might have thought that even if one from the Canaanite 
nations had relations with a woman from one of the other 
nations and had a son from her, you are permitted to purchase 
him as a slave. Therefore, the same verse states: “Which they 
have begotten in your land,’ which indicates that slaves may be 
bought only from those begotten in your land, i.e., from those 
whose father was a non-Canaanite and whose mother was a 
Canaanite. It is the way of women to remain in their own land, 
and so a child born in Eretz Yisrael was certainly born to a 
Canaanite mother. But slaves may not be bought from those 
dwelling in your land. Ifa child is born to a Canaanite man and 
a non-Canaanite woman outside of Eretz Yisrael, and that off- 
spring later returns to dwell in Eretz Yisrael, the offspring may 
not be acquired as a slave, because his lineage follows his father. 
He is regarded as a Canaanite, who may not be allowed to remain 
in Eretz Yisrael. 


NOTES 


This is its growth — x27 17: An interposition involves an 
object or substance that serves as a barrier between the item 
or individual requiring immersion and the water. As stated 
above, for a substance to be considered an interposition, the 


one involved must be particular about it and desire its removal. 


However, in the case discussed here, not only is the fetus no 
particular about the interposition, i.e., its mother’s body, but i 
actually wants it to be there, as it cannot survive without it. A 
further relevant point is that since this is the natural manner o 
growth of the fetus, the mother’s body cannot be viewed as 
an interposition at all. Therefore, in light of the vital connection 
between a fetus and its mother’s body, even if the fetus is no 
regarded as part of its mother, her body cannot be regarded 
as an interposition. 


From where is it derived that if one from the other 
nations — NiaK7 pa any pan: Rashi and the Rambam disagree 
with regard to the basic meaning of this passage. According to 
Rashi the question concerns the Canaanite who is the object 
of the mitzva: “You shall not let any soul live” (Deuteronomy 
20:16). Does the mother or the father determine the child’s 
status in this regard? The Rambam, as explained by the Maggid 
Mishne, maintains that the question pertains to a child born to 
a Canaanite slave or maidservant belonging to a Jew. Is such a 
child considered a Canaanite slave? According to this opinion, 
if the mother is a maidservant the child’s status is based on hers, 
but if it is the father who is a slave, since a slave has no lineage, 
the offspring's status is based on the mother, and if she is from 
one of the other nations, her child is considered free. 


= 


HALAKHA 


Among the other nations, follow the male — p nina 
3177 WX: If a male Ammonite married a female Egyptian, 
their child is an Ammonite. If the male is Egyptian and 
the female an Ammonite, the child is an Egyptian, as with 
respect to gentiles the child’s status is determined by the 
male, as stated by Ravina (Shulhan Arukh, Even HaEzer 4:7). 


One from the other nations had relations with a Canaan- 
ite woman — 333371 by Naw nvaNT p3 IM: If a gentile 
had relations with a Canaanite maidservant belonging to a 
Jew, a child resulting from this union would be a Canaanite 
slave. However, if a Canaanite slave had relations with a 
gentile woman, a child from this union would not be a 
slave, as his status is determined by his mother's lineage 
(Rambam Sefer Kinyan, Hilkhot Avadim 9:3 and Kesef Mishne 
and Lehem Mishne there). 
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HALAKHA 

If they converted, follow the more flawed — 1932 
D397 INK pr: The status of a child of converts from 
different nations is determined based on the more 
impaired of his two parents, as explained in the 
Gemara. Consequently, if a male Ammonite convert 
and a female Egyptian convert have a son, he is an 
Ammonite, whereas their daughter is considered an 
Egyptian. 

If a convert from any of the nations has relations 
with a gentile woman, some say that their child is 
assigned to the mother, while others maintain that 
its status is determined by the more impaired of the 
two (Rambam Sefer Kedusha, Hilkhot Issurei Bia 12:20; 
Shulhan Arukh, Even HaEzer 4:7, and in the comment 
of Rema). 


Mamzerim and Gibeonites - Dynan Dwar: Mamzerim 
and Gibeonites, both males and females, are perma- 
nently prohibited from entering into the congregation, 
against the opinion of Reish Lakish (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 15:21; Shulhan Arukh, Even 
HaEzer 4:1). 
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It was taught above in the name of Rabbi Yohanan that ifthey married 
after they converted, follow the more flawed" in lineage of the two. 
The Gemara asks: To what circumstances is this referring? If we say 
it is referring to a male Egyptian convert who married a female 
Ammonite convert, what is the meaning of: More flawed in lineage 
of the two, in this case? The halakha is that an Ammonite man is 
barred from entering into the congregation, but not an Ammonite 
woman, and so she is not flawed at all. Rather, it must be referring 
to a male Ammonite convert who married a female Egyptian con- 
vert. If the child is male, assign him to his Ammonite father, so that 
he is permanently barred from entering the congregation. If it is a 
female, assign her to her Egyptian mother, so that she is treated like 


a second-generation Egyptian convert. 

MI SHN Mamzerim and the Gibeonites" who con- 
verted to Judaism in the days of Joshua are 

prohibited from entering into the congregation and marrying a 

woman who was born Jewish. Their prohibition is eternal, for all 


generations, and it applies to both males and females. 
Reish Lakish said: A mamzeret, a female 


G E MA mamzer, is permitted after ten generations." 


Why? He derived this halakha by way of a verbal analogy between 
the word “tenth” stated in relation to an Ammonite and a Moabite 
in the verse “An Ammonite or a Moabite shall not enter into the 
congregation of the Lord; even to the tenth generation shall none of 
them enter into the congregation of the Lord forever” (Deuteronomy 
23:4), and the word “tenth” stated in relation to a mamzer in the verse 
“A mamzer shall not enter into the congregation of the Lord; even to 
the tenth generation shall none of his enter into the congregation of 
the Lord” (Deuteronomy 23:3) He explained the analogy as follows: 
Just as below, with regard to an Ammonite and a Moabite, females 
are permitted, so too here, with regard to a mamzer, females are 
permitted. 


The Gemara raises a difficulty: Or perhaps one should say that just 
as below, with regard to an Ammonite and a Moabite, their females 
are permitted immediately, so too here, a mamzeret is permitted 
immediately. The Gemara answers: The verbal analogy is effective 
only from the tenth generation and onward. 


The Gemara raises another difficulty: But didn’t we learn in the 
mishna that mamzerim and Gibeonites are prohibited, and their 
prohibition is eternal for all generations, and it applies to both males 
and females? The Gemara answers: This is not difficult for Reish 
Lakish, as he understands that there is a dispute in this regard: This 
opinion, that of Reish Lakish, is in accordance with the tanna who 
said that the application of a verbal analogy is extended by way of the 
principle: Infer from it, and again from it." In other words, after 
deducing case B from case A, all of the characteristics of case A are 
applied to case B. In the case discussed here, although the verbal 
analogy comes primarily to render a mamzer permanently forbidden, 
it is extended and understood to mean that a mamzeret is permitted 
after ten generations. 


NOTES 
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A mameeret...after ten generations — niit mwy ans) DWN: 
In the Jerusalem Talmud Reish Lakish’s opinion is attributed to a 
tanna. The Gemara here indicates likewise, as it does not reject 
Reish Lakish’s opinion although it contradicts the mishna. 


Infer from it, and again from it — 71331 7132 t1: Expositions based 
on verbal analogies raise many difficulties. Some of these difficul- 
ties stem from the fact that this mode of exegesis is not derived 
from logical reasoning but is a kind of biblical decree by which, in 
accordance with special indications and traditions, two verses and 
the halakhot derived from them are combined. It is an established 


principle that there cannot be half a verbal analogy, and so the 
inferences drawn with it must be bilateral, but there is disagree- 
ment as to the extent of the comparison between the different 
issues. Are they equated in all regards, based on the principle of: 
Infer from it, and again from it, i.e, in addition to the halakha for 
which the verbal analogy was initially applied, one may proceed 
to derive other halakhot as well? Or perhaps the comparison 
extends to only one particular matter, based on the principle 
of: Infer from it, and leave it in its place, which means that the 
association between the two topics pertains only to the specific 
issue with regard to which there is a tradition. 
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That other opinion, i.e., the mishna, is in accordance with the tanna 
who said that the application of a verbal analogy is limited, according 
to the principle: Infer from it, and then leave it in its place. That is 
to say, after the main provision of case A is applied to case B, case B 
is recognized as having its own character and specific rules that apply 
to it. Accordingly, in the case discussed here, the verbal analogy 
teaches one specific halakha that a mamzer is prohibited permanently, 
but nothing else. 


The Gemara relates that the students asked Rabbi Eliezer: With 
regard to a mamzeret after ten generations, what is the halakha? He 
said to them: Who will give me a third-generation mamzer so that 
I will declare him pure? The Gemara comments: Apparently he 
maintains that a mamzer does not survive.’ Mamzerim perish at the 
hand of Heaven, and therefore this question is not a practical one. 
And similarly, Rav Huna said that a mamzer does not survive. 


The Gemara raises a difficulty: But didn’t we learn in the mishna that 
mamzerim are prohibited from entering into the congregation, and 
their prohibition is eternal for all generations? How is this possible 
if they do not even live long enough to produce three generations? 
Rabbi Zeira said: This matter was explained to me by Rav Yehuda 
himself: One who is known to be a mamzer will survive, as there is 
no concern that there will be any mingling of his seed. On the other 
hand, one who is not known as a mamzer will not survive, as he will 
die at the hand of Heaven so that there will be no mingling of his seed. 
As for one who is known and not known, i.e., one who is under 
suspicion, but it is unclear whether or not he is actually a mamzer, his 
descendants will survive for three generations, but more than this 
they will not survive. 


It is related that a certain person lived in Rabbi Ami’s neighbor- 
hood, and following an investigation Rabbi Ami declared him to be 
a mamzer. The man went about weeping until Rabbi Ami said to 
him: You should not be upset, as now I have given you life. As 
explained above, once one is publicly known as a mamzer, he and his 
descendants may survive. 


§ Rav Hana bar Adda said: As for the Gibeonites," it was King 
David who decreed that they may not enter into the congregation, 
as it is stated: “And the king called the Gibeonites and said to them. 
Now the Gibeonites are not of the children of Israel, but of the 
remnant of the Amorites” (11 Samuel 21:2). This verse indicates that 
it was David who ruled that they are not part of the Jewish people 
and that they are barred from the congregation even though they 
converted. 


The Gemara asks: What is the reason that David decreed that they 
may not enter into the congregation? In order to answer this question, 
the Gemara recounts all the relevant background events. As it is 
written: “And there was a famine in the days of David three years, 
year after year” (11 Samuel 21:1). In the first year David said to the 
Jewish people: Perhaps there are idol worshippers among you, this 
being a sin that can lead to drought, as it is written: “Take heed to 
yourselves, lest your heart be deceived, and you turn aside, and serve 
other gods, and worship them; and the anger of the Lord be kindled 
against you, and He shut up the heaven, so that there shall be 
no rain, and the ground shall not yield her fruit” (Deuteronomy 
1:16-17). They examined the matter but did not find" sinners of 
this kind. 


In the second year of the drought David said to them: Perhaps 
there are transgressors in sexual matters among you, as this too 
can lead to drought, as it is written: “Therefore the showers have 
been withheld, and there has been no latter rain; yet you had a 
harlot’s forehead, you refused to be ashamed” (Jeremiah 3:3), which 
indicates that licentious behavior can lead to a cessation of rainfall. 
Again they examined the matter, but did not find sinners of this 
kind either. 


‘my ATN pD- YEVAMOT - PEREK VIII : 78B 


NOTES 


A mamzer does not survive — »n xb seam: In the Jeru- 
salem Talmud this is explained slightly differently and 
in greater detail. Rav Huna states there that a mamzer 
cannot survive for longer than thirty days. As for the 
possibility of generations of mamzerim, it is mentioned 
there in the name of Rav Hanina that once every sixty 
or seventy years a plague strikes the world that wipes 
out, among others, the mamzerim among the Jews. 


They examined but did not find — 1x1 x) ypta: The 
later authorities explain that they first thought that the 
drought was precisely the type that is a divine pun- 
ishment for particular sins, and therefore there was no 
cause to inquire through the Urim VeTummim. However, 
once they realized it was not the result of a widespread 
sin among the people David concluded that it must 
be caused by a sin of the king, as he represents the 
entire nation. In fact, although David was not directly 
responsible for the sins, both in the case of Nob, the 
city of priests, and in the case of Saul’s eulogy, he was 
ultimately the indirect cause for these events (see Riaf 
and lyyun Ya'akov). 


HALAKHA 


The prohibition with regard to Gibeonites - 10’ 
myn: According to the Rambam, by Torah law itis not 
prohibited for a convert from one of the seven Canaanite 

nations to enter into the congregation. Rather, it was 

Joshua who issued a decree against the Gibeonites, and 

therefore the prohibition with regard to them is rabbinic. 
This is also the opinion of Rashi and the Razah. Others 

(Ramban; Rashba; Tur) maintain that first-generation 

Gibeonites are forbidden by Torah law, whereas their 
descendants are forbidden by decree of the Sages (Ram- 
bam Sefer Kedusha, Hilkhot Issurei Bia 12:22). 
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BACKGROUND 

He killed Nob, the city of priests — vy aag Jina 
aan: While David was fleeing from King Saul, who 
perceived him as a threat to his monarchy, Ahimelech, 
the priest in the city of Nob, offered him bread and Goli- 
ath’s sword, believing him to be on a secret mission in 
the service of the king. Doeg the Edomite reported this 
to King Saul, who then ordered the destruction of the 
city (see | Samuel, chapters 21-22). 


64 


YEVAMOT ` PEREK VIII : 78B: :my JTA pa 


apTy pois Kaw 07) wax bw 
D037 pia ps) oda W D13 
bbann WR PX DUN MN ONLY” 

ares K ipta - "pw nana 


- PA ya shy nbn ITI PR x 
ONS PROT NCD 771 NB NY TI PD’ 
DMN OK. baw pats vn 


rome NYDN 901 1AN yawn NA 
NY TI OPIY KIT IND 39" "29" 
pawns 1 bw ona 203” 18 

agp DYNI 


Sy omar ma dyn barew dee “mt aay” 
2 Laney by” IDIYA MNT WN 
-DITI ma yy” mahi 79D) bv 
ITD) DYT NNT WK by” 
KO DYT moa bw wen 
vow DIST yy aD aw Jina 
voy Mw — pig) op BA? Ppap 
BY os NBT 


mba 713p) Kow bw die yan xp 
Poipasn MAT we by yan NP) 
INST ND wp) WI WNT PK 
DEW Wes YIN BE DD TMs WPI" 

hyp ow - VSW wea bye 


amd spon KY TI WN 


In the third year he said to them: Perhaps there are among you 
those who pledge money to charity in public, but do not actually 
give any charity. As it is written: “As vapors and wind without 
rain, so is he that boasts himself of a false gift” (Proverbs 25:14), 
teaching that one who falsely boasts of making a gift prevents the 
rain from falling. Once again they examined the matter, but could 
not find such sinners. 


Having unsuccessfully searched the Jewish people for sins that 
cause drought, David said: The matter depends on nothing other 
than myself. Immediately it is stated: “And David sought the 
presence of the Lord” (11 Samuel 21:1). The Gemara asks: What is 
this? How did David seek God? Reish Lakish said: He inquired 
through the Urim VeTummim, the stones embedded in the High 
Priest’s breastplate, which served as a means of communicating 
with God. 


The Gemara asks: From where may it be inferred that David's 
seeking was by way of the Urim VeTummim? Rabbi Elazar said: 
This is derived by way of a verbal analogy between the word “pres- 
ence” used here and the word “presence” used elsewhere. It is 
written here: “And David sought the presence of the Lord,” and 
it is written there: “And he shall stand before Eleazar the priest, 
who shall inquire for him by the judgment of the Urim in the 
presence of the Lord” (Numbers 27:21). Consequently, the “pres- 
ence of the Lord” sought by David must have involved the Urim 
VeTummim. 


The verse continues: “And the Lord said: It is for Saul, and for 
his bloody house, because he put to death the Gibeonites” 
(11 Samuel 21:1). The Gemara explains: “For Saul” means that the 
Jewish people were punished because he was not eulogized 
properly." “And for his bloody house” is “because he put to death 
the Gibeonites.” The Gemara is puzzled by this explanation: Now, 
where do we find that Saul put to death the Gibeonites? The 
Gemara clarifies: Rather, because he killed" the people of Nob, 
the city of priests," who would provide the Gibeonites with water 
and food in exchange for their services, the verse ascribes to him 
as if he himself had killed them. 


The Gemara questions this understanding: On one hand, God 
demands retribution because Saul was not eulogized properly, 
while on the other hand, He demands retribution because Saul 
himself put to death the Gibeonites. The Gemara answers: 
Yes, this is how it should be. As Reish Lakish said: What is the 
meaning of that which is written: “Seek the Lord, all the humble 
of the earth, that have executed [paalu] His justice” (Zephaniah 
2:3)? Where mention is made of the justice to be carried out 
against a person, his good deeds [pa‘alo] should be mentioned 
there as well. 


David said: With regard to the eulogy for Saul, there have already 
passed 


NOTES 


Saul, because he was not eulogized properly - 1502 Kow DKY 
naya: The Maharatz Hayyut points out that Saul is the only king 
for whom a great and lengthy eulogy is recorded, delivered by 
David himself (see ıı Samuel, chapter |). Rather, the Gemara means 


that Saul was not eulogized properly because David's eulogy, 


due to its very length and poetic style, was that of one private 
individual for another private individual; it was inappropriate for 
a king of Israel. 

The later authorities note that although the verse does not 
mention the lack of honor paid to Saul, this misconduct can 
be inferred from the fact that David later brought the bones of 
Saul and his sons and buried them in a dignified manner in their 
ancestral graves. 


Rather because he killed - 31 ginn Kby: In the Jerusalem 
Talmud in tractate Kiddushin it is stated that Saul did in fact kill 
seven Gibeonites in the course of his destruction of Nob, which is 
why they asked for seven of his own sons in return. The Maharsha 
suggests that it was the Gibeonites who had provided the priests 
with food and water and that they were upset now that they were 
deprived of this sacred service. 

As for the entire people being held responsible for the sin 
committed by Saul, the Riaf explains that since all of the Jewish 
people swore to safeguard the Gibeonites' lives and welfare, any 
suffering of the Gibeonites was a desecration of God's name. 
Therefore, the restitution to them was also exaggerated in order 
to sanctify the name of God. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VIII 
Daf79 Amuda 


IDDA MITI Xx) MAW OMY DA 


bar epy snypyan Ip) oN 
nab mwyr ma oh aK" aa 
DANAA bra me (ID WOK TAD 
baw py 17992 2b px Dyas 1h 
mya wb TY 131 wg my) Pima oy) 
pean ANTY paypin via DOIN 

ATONE xy) 


St Tawa w ong awhw sox 
DPN AN pws own 
Jann oan 7b py Inst - Dw 
TIA Way’ DNT- PIWI "JIN 
2737- 0p Dnis roD by imey 
ANPI TIN) VIE NY THY? WH wah 
AKT hn DD ny ia wow bp 

ADNa path 


na mpy7 aw nx That np 
me) IK OX baewd ay WY THN 
brew na bom ya nwan me nwan 
onan ng 13 bor) ay We 
DIVYA KIT 11 VAY PIT KIW K 
bs amb- “whip Tew b3 gwd 

ont - whip pay pew 


shan Samy yop a xan 31 nn 
Kow PiK 12 pim ya nwan by 
avaya 


Haya bye ITI w DD KIWI) 
ABN) “uba DAVY wpm iub 
wpa xx ata w os KIN 

qt apdp soy om 


the twelve months of the year" of mourning, i.e., several years have 
elapsed since the twelve-month mourning period for Saul, and it is 
not the proper way to eulogize after such a long time." 


As for the Gibeonites, let us call them and appease them. Conse- 
quently, the verse states: “And the king called the Gibeonites and 
said to them...What shall I do for you, and with what shall I 
make atonement that you may bless the inheritance of the Lord? 
And the Gibeonites said to him: It is not a matter of silver or gold 
between us and Saul or his house; neither is it for us to put any man 
to death in Israel ... Let seven men of his sons be delivered to us, and 
we will hang them up to the Lord...” (11 Samuel 21:1-6). He tried to 
appease them in other ways, but they would not be appeased. 


David said: There are three distinguishing marks" of this nation, 
the Jewish people." They are merciful, they are shamefaced, and they 
perform acts of kindness. 

They are merciful, as it is written: “And He will give you mercy, and 
have mercy upon you and multiply you” (Deuteronomy 13:18); 
not only will God have mercy upon you, but He will bestow the 
attribute of mercy upon you. 

They are shamefaced, as it is written: “And that His fear shall be 
upon your faces” (Exodus 20:17), and the fear that is on one’s 
face is his shame. 

They perform acts of kindness, as it is written: “For I have known 
him, to the end that he may command his children and his 
household after him, that they may keep the way of the Lord, to 
practice righteousness and justice” (Genesis 18:19), i.e., to perform 
acts of kindness. 

Whoever has these three distinguishing marks is fit to cleave to this 

nation. Those who lack these qualities, however, are unfit to be part 

of the Jewish people. When David saw the cruelty of the Gibeonites, 
he decreed that they may never enter into the congregation of Israel. 


The Gemara continues with its understanding of the incident: “And 
the king took the two sons of Rizpah, daughter of Aiah, whom 
she bore unto Saul, Armoni and Mephibosheth, and the five sons 
of Michal, daughter of Saul, whom she bore to Adriel the son of 
Barzillai the Meholathite” (11 Samuel 21:8). The Gemara asks: What 
is different about these sons that David chose them from among all 
the descendants of Saul? Rav Huna said: He passed all of Saul’s 
descendants before the Ark" of the Covenant. Whoever was held 
back by the Ark," so that he could not move on, was condemned to 
death; whoever was not held back by the Ark was set apart for life. 


Rav Hana bar Ketina raised an objection: The verse states: “And 
the king had pity on Mephibosheth, son of Jonathan, son of Saul, 
because of the Lord’s oath that was between them, between David 
and Jonathan, son of Saul” (11 Samuel 21:7). If the seven men were 
condemned by the Ark, how did the king’s pity affect their sentence? 
The Gemara answers: It means that he did not pass Mephibosheth 
before the Ark at all, so that he would not be in danger of being held 
back at all. 


The Gemara questions this behavior: May favoritism be shown in 
this matter? Once the decision was placed in the hand of Heaven, 
how could David have intervened in matters of life and death and not 
pass Mephibosheth before the Ark? Rather, what happened was that 
David passed Mephibosheth before the Ark and the Ark held him 
back, but David immediately asked for mercy on his behalf, and the 
Ark released him. The Gemara asks: But the difficulty still remains: 
May favoritism be shown in this matter? Once the Ark condemned 
Mephibosheth to death, how could David have intervened so that 
another would have to die in his place? Rather, David asked for 
mercy’ on his behalf, that the Ark should not hold him back and 
performed no other action. 


NOTES 


Twelve months of the year - Kaw my IDA: The 
later authorities suggest various reasons for this 
halakha. It seems that a period of twelve months 
was fixed as the maximum period of mourning, 
because one’s sorrow for the dead diminishes with 
ime. Ifa eulogy is delivered after this time, it will not 
increase mourning and distress, and it is improper 
o deliver a eulogy if the level of grief will remain 
unaffected. 


Three distinguishing marks - Dao aww: In the 
erusalem Talmud in tractate Kiddushin and else- 
where, it is stated about these traits: Three good 
gifts were given to the Jewish people. The Maharsha 
ikewise explains that these characteristics are not 
inherent qualities of the Jewish people but rather 
gifts that God gave to those who stood at Sinai, so 
hat they can fulfill the mitzvot properly. 


He passed them before the Ark — jiy» 23 pay: 
n the Jerusalem Talmud it is stated that he passed 
hem before the altar, and anyone who was held 


back by the altar was set 
others were condemned 
explains that there is no di 


apart for life, while the 
o death. The Yefe Mareh 
spute between the Baby- 


onian and Jerusalem Talmuds, as it is known that 
hose who draw too near to the Ark are sentenced 
o death, and therefore being held back by the Ark is 
a sign of death, whereas the altar serves as a refuge 
or those whose lives are in danger. 


Whoever was held back by the Ark — jiixw bs 
whip: The Ritva writes that God certainly does not 
reat people unjustly, and presumably these individ- 
uals deserved to die for their sins at the hand of God. 
They were not supposed to have been tried by an 
earthly court, but their sentence was changed due 
o the Jewish people's desecration of God's name. 


Rather, he asked for mercy - omm wpaw Kby: 
The later authorities point out that this does not 
appear to resolve the problem of favoritism. The 
lyyun Ya'akov explains that the question referred to 
actions performed openly, since if one was initially 
held back by the Ark and subsequently released, 
it would appear as though justice had not been 
served. However, no one would have observed any- 
thing untoward if the Ark did not hold him back due 
to a private prayer of David. 


HALAKHA 
A eulogy after twelve months - nw any) “507 
win wy: Eulogies for the dead are not delivered 
after twelve months have passed. Similarly, if word 
of a scholar’s death arrived twelve months after the 
fact, he is not eulogized (Shulhan Arukh, Yoreh De'a 
394:2). 


There are three signs of the Jewish people - awh 
beta w» mer: If one is brazen or cruel, hates 
others, and does not act kindly toward them, he 
is suspected to be a Gibeonite, as the character- 
istic marks of the Jewish people are that they are 
shamefaced, merciful, and perform acts of kindness 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 12:24, 19:17; 
Shulhan Arukh, Even HaEzer 2:2). 
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NOTES 


It is better that one letter be uprooted - apa 
DN Nix Wyn: Certain early authorities (Ritva) and 
later authorities attempt to explain that this refers 
literally to a single letter, but their interpretations 
are somewhat far-fetched. Nearly all commentaries 
conclude that this does not mean one letter but an 
entire verse. 


And the name of Heaven be sanctified - ow wip 
paw: In the Jerusalem Talmud it is stated that from 
here it is understood that the gain from the sanctifica- 
tion of God's name is greater than the loss caused by 
its desecration. This is derived from the fact that the 
very reason that the dead may not be left hanging 
overnight is that it is considered a desecration of God's 
name, as explained in tractate Sanhedrin and else- 
where, and yet the sanctification of His name caused 
by doing so in this case is deemed greater than the 
desecration involved. 


Immediately. ..they joined the Jewish people - 77 
byw by appim: Although the Sages said that con- 
verts were not accepted in the days of David and Solo- 
mon, this refers exclusively to conversion in authorized 
courts, whereas these gentiles were converted in the 
presence of ordinary people (Rashba). 


HALAKHA 


It is better that one letter be uprooted - 1pynw abv 
Minx Nix: The court has the authority to temporarily 
uproot a positive or negative mitzva in order to restore 
the public to the proper observance of religion or pre- 
vent the masses from erring in some matter (Rambam 
Sefer Shofetim, Hilkhot Mamrim 2:4). 
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The Gemara raises a difficulty with regard to the story as related by the 
Bible: But isn’t it written: “The fathers shall not be put to death for 
the children; neither shall the children be put to death for the fathers’ 
(Deuteronomy 24:16)? As Saul’s sons had not sinned, why were they 
put to death? Rabbi Hiyya bar Abba said that Rabbi Yohanan said: 
It is better that one letter and one mitzva be uprooted" from the 
Torah in this manner and thereby the name of Heaven not be dese- 
crated in public [parhesya].' The killing of the Gibeonites by the 
Jewish people constituted a desecration of God’s name. In order to 
repair the damage, David acquiesced to the Gibeonites’ demands, even 
though they contradicted Torah law. 


” 


The Gemara continues with its analysis of the incident. The verse 
states: “And Rizpah, daughter of Aiah, took sackcloth and spread 
it for her upon the rock, from the beginning of harvest until water 
was poured upon them from heaven; and she allowed neither the 
birds of the air to rest on them by day, nor the beasts of the field by 
night” (11 Samuel 21:10). The Gemara raises a difficulty: How could 
they have left Saul’s executed sons unburied all that time? Isn’t it 
written: “His body shall not remain all night upon the tree; but you 
shall surely bury him the same day” (Deuteronomy 21:23)? 


Rabbi Yohanan said in the name of Rabbi Shimon ben Yehotzadak: 
It is better that one letter be uprooted from the Torah and thereby 
the name of Heaven be sanctified" in public. How so? As the gentile 
passersby would say: What is the nature of these people who have 
been left hanging here for so long? They were told that these are sons 
of kings. And what did they do to deserve such a fate? They had laid 
their hands upon and caused harm to calculating converts who had 
converted for personal gain and were never permitted to enter into 
the congregation. Those passersby said: There is no nation as worthy 
of cleaving to it as this one. If the sons of kings who harmed converts 
are treated in this manner, all the more so would the sons of ordinary 
people [hedyotot]' be. And if calculating converts are related to in 
this way, all the more so would this apply to members of the Jewish 
people themselves. 


Immediately, one hundred and fifty thousand converts joined the 
Jewish people," as it is stated: “And Solomon had seventy thousand 
that bore burdens and eighty thousand that were hewers in the 
mountains” (1 Kings 5:29), all of whom were converts. The Gemara 
asks: But perhaps these carriers and hewers were Jews? The Gemara 
answers: This cannot enter your mind, as it is written: “But of the 
children of Israel Solomon made no slaves” (1 Kings 9:22). 


The Gemara raises another difficulty: But from where may it be 

inferred that these men were slaves? Perhaps they were merely work- 
ers employed [dogzar]' in the ranks of public service, in which case 

they could have been born Jews and not converts. Rather, the matter 

is derived from here: “And Solomon counted all the converted men 

that were in Eretz Yisrael... and they were found to be one hundred 

and fifty thousand...and he made seventy thousand of them to 

bear burdens, and eighty thousand to be hewers in the mountains” 
(u Chronicles 2:16-17). It is apparent from here that these carriers and 

hewers were in fact converts. These large numbers of converts had 

been influenced by the sanctification of God’s name in the wake of the 

punishment meted out to the descendants of Saul. 


Public [parhesya] - 


made to conceal it. 


Ordinary people [hedyotot] — nivirty: From the Greek iSt@tng, 
idiotés. Both in Greek and in the language of the Sages the term 


YEVAMOT ` PEREK VIII: 79A ` BY ATP W 


xoma: From the Greek mappnoia, paresia, 
meaning a matter stated openly and without restraint. In mishnaic 
Hebrew, it describes an act performed in the open with no attempt 


LANGUAGE 
carries a variety of associated meanings. Here it is used in its 
fundamental sense, denoting an ordinary citizen with no official 
appointment. 


Employed [dogzar] — 31317: The correct reading of this word, which 
is preserved in medieval records, is rogzar. The term comes from 
the Middle Persian rz, meaning day, and the agent gar, giving the 
approximate literal meaning: Day laborer. 
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The Gemara returns to the main issue under discussion. As for 
the Gibeonites, was it David who issued a decree against 
them that they may not enter the congregation? Wasn't it Moses 
who issued a decree against them, as it is written: “From the 
hewer of your wood to the drawer of your water” (Deuter- 
onomy 29:10), which indicates that there was a distinct class of 
wood hewers and water drawers already in the time of Moses. 
This class must have been composed of insincere converts who 
constituted a separate group unto themselves, apart from the 
rest of the Jewish people. The Gemara answers: Moses issued 
a decree only with regard to that generation that they must 
remain separate, whereas David decreed for all generations. 


The Gemara raises another difficulty: But still, it was Joshua 
who issued a decree against the Gibeonites, as it is written: 
“And Joshua made them that day hewers of wood and drawers 
of water, for the congregation and for the altar of the Lord” 
(Joshua 9:27). The Gemara answers: Joshua issued a decree" 
for the period when the Temple is standing, as indicated by 
the phrase “for the altar of the Lord,” whereas David issued a 
decree even for the period when the Temple is not standing. 


It is related that in the days of Rabbi Yehuda HaNasi the Sages 
sought to permit the Gibeonites" and treat them like Jews in 
all regards, thereby allowing them to enter into the congrega- 
tion. Rabbi Yehuda HaNasi said to them: Even if we permit 
our share and say that the court nullifies the Jewish people’s 
right to enslave the Gibeonites, and so they should be treated 
like emancipated slaves, who can permit the altar’s share? Do 
they not belong to the Temple and the altar as well? 


The Gemara comments: And Rabbi Yehuda HaNasi disagrees 
with the teaching of Rabbi Hiyya bar Abba. As Rabbi Hiyya 
bar Abba said that Rabbi Yohanan said: The share in the 
enslavement of the Gibeonites that belongs to the congre- 
gation of Israel is forbidden forever and can never be permit- 
ted. However, with regard to the share belonging to the altar, 
when the Temple is standing it is forbidden, but when the 
Temple is not standing it is permitted. 


NOTES 


They sought to permit the Gibeonites — vaT wpa 
Drm: The early authorities discuss this matter at length, as 
it concerns the prohibition with regard to the Gibeonites in 
general concerning whether they are prohibited by Torah 
aw or by rabbinic law, or whether only the first generation 
was prohibited by Torah law. According to the opinion that 
his is a rabbinic prohibition, the meaning of the Gemara is 
straightforward, as it discusses whether it was subsequently 
permitted for Gibeonites to enter into the congregation. If 
he prohibition applies by Torah law, it is possible that the 
Gemara here is referring only to their enslavement, not to 
heir eligibility for marriage (see Sefer HaYashar). The early 
authorities point out that at least according to the Jerusalem 
Talmud, the subject under discussion is clearly their eligibility 
o marry Jews. 

In any event, the enslavement of the Gibeonites to the altar 


and to the congregation is either a sign of their prohibition, 
according to the opinion that they are forbidden by Torah law, 
or a way of accentuating their different status, according to 
the opinion that they are forbidden by rabbinic law. Although 
they are not full-fledged slaves, as all agree that they are not 
bodily enslaved, their subjugation rendered them quasi slaves. 
Due to this, it was suggested that Rabbi Yehuda HaNasi’s court, 
or Rabbi Eliezer’s court according to the Jerusalem Talmud, 
could seek to permit a matter that had been prohibited by a 
greater court, which is ordinarily impossible. They could do 
this because they wished to release the Gibeonites from their 
subjugation, based on the principle that property declared 
ownerless by the court is ownerless. This procedure would 
automatically have rendered it permitted for the Gibeonites 
to enter into the congregation (see the Ramban, Rosh, and 
Rashba). 


HALAKHA 
Joshua issued a decree — 18 YwiT: By Torah law it is not pro- 
hibited for a convert from one of the seven Canaanite nations 
to enter into the congregation; it was Joshua who permanently 
barred both males and females from doing so. However, his 
decree applied only during the time when the Temple was 
standing. King David extended the decree to apply even to 
the period when the Temple was not standing (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 12:22-23). 
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— E = ——_____- 
And | cannot explain - wish % pPI: Rabbi Yehoshua's 
uncertainty, which concerns the very point about which 
Rabbi Akiva and Rabbi Eliezer disagree, is connected to a 
undamental problem with regard to levirate marriage. On 
one hand it seems that the purpose of levirate marriage is 
o have children in the deceased brother's name, but on 
he other hand, even if the yevama and the yavam are each 
capable of becoming parents, they do not have the power 
o determine whether and when this duty will actually be 
ulfilled. Consequently, the only cases that can be discussed 
are those in which the possibility of having children exists. 
As a result, a sexually underdeveloped woman who is inca- 
pable of bearing children is excluded from the obligation of 
evirate marriage. The same dilemma arises with regard to 
he case of a eunuch: Does inclusion in the mitzva depend 
on one’s ability to have children in the future or on the 
mere fact that at some point one had been able to become 
a father? 


HALAKHA 


A eunuch caused by man performs halitza - DIX DD 
yin: If a eunuch had once been fertile and died without 
fathering children, his brother may perform halitza or levi- 
rate marriage with his widow. If his brother died without 
children, the eunuch may perform halitza with his yevama 
but may not enter into levirate marriage, as it is prohibited 
for him to enter into the congregation. The halakha is in 
accordance with the opinion of Rabbi Akiva, based on the 
testimony given by Rabbi Yehoshua ben Beteira (Rambam 
Sefer Nashim, Hilkhot Yibbum 6:4; Shulhan Arukh, Even HaEzer 
172:3). 


A eunuch by natural causes does not perform halitza — 
yin x man Dp: A male who was entirely lacking in sexual 

capacity from birth anda sexually underdeveloped woman 

are not included in the mitzvot of halitza and levirate mar- 
riage (Rambam Sefer Nashim, Hilkhot Yibbum 6:2; Shulhan 

Arukh, Even HaEzer 172:1). 


If a sexually underdeveloped man performed halitza... 
he has not disqualified her - mbps Kb.. ymw pei: Ifa 
sexually underdeveloped man performed halitza with his 
yevama, or if his brother performed halitza with his widow, 
and similarly, if a sexually underdeveloped woman per- 
formed halitza, these women have not been disqualified 
from marrying into the priesthood, as the halitza is of no 
consequence (Rambam Sefer Nashim, Hilkhot Yibbum 6:2; 
Shulhan Arukh, Even HaEzer 172:1). 


If a eunuch had intercourse with a woman, he has dis- 
qualified her - abs TOY by kaw Dp: If a eunuch had 
intercourse with any woman, he has disqualified her from 
marrying into the priesthood. If she was the daughter of 
a priest, she is barred from eating teruma (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 18:3). 


LANGUAGE 


A sexually underdeveloped woman [aylonit] - maths: 
The source of the word, as stated in the Gemara (Ketubot 
11b), is the Hebrew term for a male sheep, eyal. A male sheep, 
called dikhra, meaning male in Aramaic, is a symbol of mas- 
culinity. A sexually underdeveloped woman is a masculine 
woman, so to speak, as she is incapable of giving birth. 
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MI S H N A Rabbi Yehoshua said: I heard two rulings 


from my teachers. One ruling is that a 
eunuch performs halitza with his yevama, and his brothers per- 
form halitza with his wife, and the other ruling is that a eunuch 
does not perform halitza with his yevama, and his brothers do not 
perform halitza with his wife. And I cannot explain" these two 
rulings, as I do not remember the circumstances to which each 
ruling applies. 


Rabbi Akiva said: I will explain. A eunuch caused by man, 
i.e., one who became emasculated after birth, performs halitza" 
with his yevama and his brothers perform halitza with his wife, 
because he had an hour of fitness, a time when he was fertile. On 
the other hand, a eunuch by natural causes, i.e., who was entirely 
lacking in sexual capacity from birth, does not perform halitza" 
with his yevama and his brothers do not perform halitza with 
his wife, because he did not have an hour of fitness, as he never 
had the potential to father children. 


Rabbi Eliezer says: No; rather, the opposite is the case: Aeunuch 
by natural causes performs halitza with his yevama and his 
brothers perform halitza with his wife because he can be cured,” 
whereas a eunuch caused by man does not perform halitza with 
his yevama and his brothers do not perform halitza with his wife 
because he cannot be cured. 


Rabbi Yehoshua ben Beteira testified about a man named ben 
Megusat, who lived in Jerusalem and was a eunuch caused by 
man, that his brothers nevertheless entered into levirate marriage 


with his wife, in order to fulfill and confirm the statement of 
Rabbi Akiva. 


A sexually underdeveloped man does not perform halitza or 
enter into levirate marriage with his yevama. And similarly, a 
sexually underdeveloped woman [aylonit],' who is incapable of 
bearing children, does not perform halitza or enter into levirate 
marriage with her yavam. 


If a sexually underdeveloped man performed halitza with his 
yevama, he has not thereby disqualified her" from marrying into 
the priesthood, as his halitza is invalid. However, if he had inter- 
course with her, he has disqualified her." This is because it is 
considered licentious sexual intercourse, since such intercourse 
does not fulfill the mitzva of levirate marriage and is therefore 
categorized as forbidden relations with one’s sister-in-law. And 
similarly, with regard to a sexually underdeveloped woman, if 
one of the brothers performed halitza with her he has not thereby 
disqualified her from marrying into the priesthood. However, if 
he had intercourse with her, he has disqualified her because the 
intercourse is considered licentious sexual intercourse. 


G E M ARA Now, we learned that Rabbi Akiva said: 


Those liable for violating a prohibition 
are like those liable to receive karet with regard to the validity of 
their marriage and all its ramifications, and those liable to receive 
karet are not eligible to perform halitza or levirate marriage. A 
eunuch caused by man has the status of a man with crushed testi- 
cles, and is therefore prohibited by a standard negative mitzva from 
marrying a Jewish woman. If he violated the prohibition and mar- 
ried her, his marriage is invalid according to Rabbi Akiva, just as if 
he had married a woman who is forbidden to him by a prohibition 
punishable by karet. Why, then, should his halitza be valid? 


A defect that can be cured - 7819) b ww pr: As will be 
explained on 8o0b, a eunuch by natural causes is one who suffers 
from defective sexual development, whether due to a heredi- 
tary condition or one that stems from a glandular dysfunction. 
Sometimes a glandular defect can be cured, either spontane- 


BACKGROUND 


ously or through supplement of various hormones. Although 
there is no definite knowledge on this matter, it is possible that 
in the past this condition was treated by ingesting natural sub- 
stances containing hormones, or by means of herbal remedies 
that strengthened glandular function in general. 
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Rabbi Ami said: With what are we dealing here? We are dealing 
with a case where the eunuch’s brother had married a convert," 
and Rabbi Akiva holds in accordance with the opinion of Rabbi 
Yosei, who said that the congregation of converts is not called a 
congregation of the Lord. Consequently, it is permitted even for 
those for whom it is prohibited to enter into the congregation, e.g., 
a eunuch, to marry converts. 


The Gemara raises a difficulty: If so, the eunuch should also be 
able to perform levirate marriage with the convert. The Gemara 
answers: Yes, it is indeed so, but since Rabbi Yehoshua said that 
a eunuch performs halitza with his yevama, Rabbi Akiva as well 
said that he performs halitza with her, while in fact he may enter 
into levirate marriage with her if he so chooses. 


The Gemara adds: The language of the mishna is also precise in 
this regard, as it teaches: Rabbi Yehoshua ben Beteira testified 
about a man named ben Megusat, who lived in Jerusalem and was 
a eunuch caused by man, that his brothers entered into levirate 
marriage with his wife, to fulfill the statement of Rabbi Akiva. 
This indicates that according to Rabbi Akiva, not only halitza but 
even levirate marriage is permitted. The Gemara concludes: Learn 
from this that this is the correct understanding of the mishna. 


Rabba raised an objection from the following baraita: A man with 
crushed testicles, and one whose penis has been severed, and a 
eunuch caused by man, and an elderly man" who is no longer 
capable of fathering children, may either perform halitza or enter 
into levirate marriage. The baraita clarifies the matter: How so? If 
these men died and they had wives and they also had brothers, 
and the brothers proceeded to perform levirate betrothal with 
their wives, or gave them a bill of divorce, or performed halitza 
with them, what they did is done, i.e., it is a valid act. And if the 
brothers had intercourse with the wives, they acquired them in 
levirate marriage, like any other yevama." 


If the brothers of these sexually impaired men died, and the sexu- 
ally impaired men proceeded to perform levirate betrothal with 
their brothers’ wives, or gave them a bill of divorce, or performed 
halitza with them, what they did is done, i.e., it is a valid act. And 
if they had intercourse with their brothers’ wives they acquired 
them in levirate marriage, but they are prohibited from maintain- 
ing them" as their wives because it is stated: “A man with crushed 
testicles or a severed penis shall not enter into the congregation 
of the Lord” (Deuteronomy 23:2). Apparently, we are dealing 
with a case where the eunuch’s brother had married a woman who 
is in the congregation of the Lord, i.e., a Jew from birth who is 
governed by this prohibition, and not a convert. 


Rather, Rabba said that the case here is one where one’s brother 
died and his yevama happened before him for levirate marriage, 
and he was injured only afterward. Since the mitzva of levirate 
marriage had initially applied to him, he performs halitza with 
her. 


Abaye said to him: If so, let the prohibition applying to a man with 
crushed testicles come and override the positive mitzva of levi- 
rate marriage. Didn’t we learn in a mishna (109a) as follows: With 
regard to a case of two brothers who were married to two sisters, 
one of whom was a minor married off by her brothers in a marriage 
valid only by rabbinic decree, and the brother who was married to 
the adult sister passed away, Rabban Gamliel says: If the minor 
sister refuses her husband, declaring that she does not desire the 
marriage, she has refused him. Since the marriage is valid only by 
rabbinic decree, the girl may terminate it before she reaches the age 
of twelve by declaring that she does not wish to remain in the mar- 
riage, and no bill of divorce is required. In such a case the marriage 
is nullified retroactively, and so her former husband, the yavam, may 
perform levirate marriage with her sister. 


HALAKHA 

Where his brother married a convert — »nx Kwa jia 
mya: If a man married a convert and died childless, and 
he had a brother who was a eunuch, it is permitted for 
the latter to perform levirate marriage with his yevama, in 
accordance with the opinion of Rabbi Yosei that the con- 
gregation of converts is not called a congregation (Shulhan 
Arukh, Even HaEzer 172:3, and in the comment of Rema). 


Forbidden to the husband and permitted to the yavam — 
oy mina byab HDX: If a woman was forbidden to her 
husband by a positive or negative mitzva or a rabbinic 
prohibition, but she is permitted to his brother, and her 
husband died without children, she may enter into levi- 
rate marriage (Rambam Sefer Nashim, Hilkhot Yibbum 6:4; 
Shulhan Arukh, Even HaEzer 174:2). 


But they are prohibited from maintaining them - 10%) 
yond: If a woman is forbidden to her yavam by a posi- 
tive or negative mitzva or a rabbinic prohibition, she must 
undergo halitza and may not enter into levirate marriage. 
If the yavam transgressed and had intercourse with her, 
he acquired her as his wife and exempted her rival wife 
from levirate marriage and halitza, but he must divorce her 
(Rambam Sefer Nashim, Hilkhot Yibbum 6:2; Shulhan Arukh, 
Even HaEzer 173:3, 174:1). 


NOTES 


And an elderly man — jptm: The early authorities note 
that an elderly man does not belong to this category in all 
respects, as the tanna is stressing that although he cannot 
have children in practice, since he was inherently capable 
of fathering children he is obligated in levirate marriage. 
Consequently, the prohibition stated here against maintain- 
ing the woman as his wife does not apply to an old man, 
as he is not classified as one with crushed testicles. Some 
commentaries distinguish between an elderly man who is 
no longer even capable of the act of intercourse, and one 
who can perform the act but cannot have children (see 
Meiri, Rambam, and Maggid Mishne). 
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The mishna continues: But if she does not refuse him, the minor 
must wait and her husband must not have relations with her until 
she reaches adulthood and their marriage is valid by Torah law, 
since in the meantime she is forbidden to him as the sister of a 
woman awaiting levirate marriage with him. At that point, when the 
minor reaches adulthood, this one, the adult sister, goes out free 
from the yavam without levirate marriage or halitza as his wife’s 
sister. Apparently, the prohibition with regard to a wife’s sister 
comes and overrides the mitzva of levirate marriage that had previ- 
ously been in effect. Here too, then, let the prohibition applying 
to a man with crushed testicles come and override the positive 
mitzva of levirate marriage. 


Rather, Rav Yosef said: This tanna of our mishna is the tanna of 
the school of Rabbi Akiva, who said that only the child born of a 
union between those who are liable for violating prohibitions 
involving incestuous relationships is a mamzer, but the child born 
of a union between people who are liable for violating ordinary 
prohibitions is not a mamzer. The prohibition applying to a man 
with crushed testicles falls into the latter category, and therefore his 
marriage is valid and he may perform halitza. 


The Gemara asks: Why does the mitzva of levirate marriage apply 
at all to a eunuch? Read here the verse with regard to levirate mar- 
riage: “To establish a name for his brother in Israel” (Deuter- 
onomy 25:7), and this one is no longer capable of this, even if 
previously he had an hour of fitness when he was fertile earlier in 
his life. 


Rava said: If it is so that anyone who cannot presently father 
children is exempt from levirate marriage even if he had previously 
been capable of doing so, there is no instance of a woman who is 
fit for the yavam, as even if her husband died of natural causes it is 
impossible that he did not become like a eunuch by natural causes 
an hour before his death. He had certainly lost his fertility before 
dying, and therefore he has the status of a eunuch, which means 
that the mitzva of levirate marriage should not apply in his case at 
all. Rather, it must be that a man who had previously been capable 
of fathering children is considered fit for the purposes of levirate 
marriage. 


The Gemara comments: According to the opinion of Rabbi Eliezer 
in the mishna that a eunuch caused by man does not perform 
halitza and his marriage is invalid even though he had an hour of 
fitness when he was fertile, Rava’s answer, his proof from the fact 
that all men on their deathbeds lack sexual capacity, is undoubtedly 
a refutation. 


The Gemara answers: Rabbi Eliezer maintains that a man who is 
about to die cannot be compared to a eunuch, as there, he can no 
longer father children due to the general weakness that begins to 
take over his body as death approaches, which prevents him from 
engaging in relations with a woman, but his basic ability to father 
children remains unimpaired. 


The Gemara raises a practical question: What are the circum- 
stances of a eunuch by natural causes?" Rav Yitzhak bar Yosef 
said that Rabbi Yohanan said: Anyone 


What are the circumstances of a eunuch by natural causes — 
man DD 1371 $9: The Ritva and the Meiri claim that this ques- 
tion is not referring to the basic definition of a man entirely 
lacking in sexual capacity, but only to the case mentioned in the 


NOTES 
mishna here. This is because this category includes two different 
types: A man regarding whom there is no external indication 
that he is incapable of fathering children, and a eunuch by 
natural causes. 
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who never saw a single hour of life in a state of fitness, as he was 
born infertile. The Gemara asks: How do we know that one was 
born this way and was never capable of having children? Abaye 
said: Anyone who passes water and does not form an arch with 
his urine, but rather his urine dribbles out downward, never had 
sexual capacity. 


Incidentally, the Gemara inquires: From what does this defect 
arise? What is its cause? The Gemara answers: It results from his 
mother baking bread at noon and drinking strong beer [shikhra 
marka]' while pregnant. The excessive heating of the mother’s 
body causes her child to be born with defective reproductive 
organs. Rav Yosef said: This is the meaning of that which I heard 
Rabbi Ami say: Anyone who is impaired from his mother’s 
womb," and at the time I did not know what he was referring to. 
Now I understand that he was speaking about a man who was 
infertile from birth. 


The Gemara asks: Let us be concerned that perhaps he was 
cured for some period in the meantime, without our having 
known about it, in which case he would have had an hour of fitness 
at some point. The Gemara answers: Since both his beginning 
and his end are impaired, i.e., he was born with a defect and he 
presently suffers from the same condition, we are not concerned 
about such a possibility. 


Rav Mari raised an objection from the following mishna (Bekho- 
rot 38b): Rabbi Hanina ben Antigonus says: One examines a 

firstborn animal that developed a blemish in its eye three times 

within eighty days" to see whether the defect is permanent. This 

shows that no presumptions are made in such a case; rather, there 

is concern that the animal may have been cured in the meantime, 
even if it had the defect at the beginning and at the end of the 

period. 


The Gemara answers: With respect to a blemish affecting a single 
organ, e.g., an eye, we are concerned that the blemish might have 
passed and then later redeveloped, but with regard to a defect 
affecting the entire body, we are not concerned about such a 
possibility. A eunuch is not impaired in a single organ; rather, he 
has a defect that affects his entire body. Consequently, there is no 
concern that, though he was born with the defect and presently 
suffers from it, he might have regained his potency for some time 
in the middle. 


§ It is taught in the mishna that Rabbi Eliezer says: No; rather, 
a eunuch by natural causes performs halitza, whereas a eunuch 
caused by man does not perform halitza. The Gemara raises 
a contradiction from the following mishna (Nidda 47b): Ifa 
twenty-year-old man has not grown two pubic hairs, a sign of 
sexual maturity, the relatives of the widow who wish to exempt 
her from halitza and levirate marriage must bring proof that he 
is twenty years old, and he, having been established as a sexually 
underdeveloped man, does not perform halitza’ or levirate 
marriage with his yevama. If a twenty-year-old woman has not 
grown two pubic hairs, the relatives of her deceased husband's 
brother must bring proof that she is twenty years old, and she, 
having been established as a sexually underdeveloped woman, 
does not perform halitza or enter into levirate marriage with 
her yavam." This is the statement of Beit Hillel. And Beit Sham- 
mai say: With regard to both this and that, males and females, the 
relevant age is eighteen years old, not twenty.’ 


LANGUAGE 

Strong beer [shikhra marka] — xpa KPW: The early 
authorities are divided as to whether this term denotes 
a strong alcoholic beverage, a mixed alcoholic beverage 
(Rashi), or an alcoholic beverage that is fermenting (Arukh). 
They further discuss the etymology of the word, some 
asserting that it comes from the Latin meracum, meaning 
unmixed wine, and others claiming that it is derived from 
the Hebrew root m-r-k, meaning clear or pure. 


NOTES 


Anyone who is impaired from his mother’s womb — bs 
ah jax yaw: This definition is not entirely precise, as 
it leaves unanswered a question raised in the Jerusalem 
Talmud: What about a child who was a eunuch caused by 
man while still in his mother's womb? It is concluded in the 
Jerusalem Talmud that the halakha is stringent in that case, 
as both possible stringencies are applied: The stringency 
of one who is a eunuch caused by man, i.e., that he may 
not enter into the congregation, and the stringencies of 
a naturally infertile man, i.e., that he is ineligible for both 
halitza and levirate marriage. 


And he, as a sexually underdeveloped man, does not 
perform halitza - yin xb DWT xm: In the Jerusalem 
Talmud itis stated that the mishna’s distinction between a 
eunuch caused by man and a eunuch by natural causes is 
merely the opinion of the Sages mentioned there. However, 
according to others, both types of eunuchs may neither 
perform halitza nor enter into levirate marriage. 


HALAKHA 


The examination of a firstborn - 132 nj"7a: One of the 
blemishes that disqualify a firstborn animal is permanent 
blindness, which is established after the animal has been 
observed for eighty days and remained unable to see. The 
animal must be examined on three occasions: On the 
twenty-seventh day from when the problem was first 
detected, on the fifty-fourth day, and on the eightieth day, 
in accordance with the opinion of Rabbi Hanina ben Anti- 
gonus (Rambam Sefer Avoda, Hilkhot Issurei Mizbeah 2:12). 


A twenty-year-old who has not grown two pubic hairs — 
Dw AY WIT x) Dwy ja: A male or a female who has 
not grown two pubic hairs is considered a minor. If a male 
or female reaches the age of twenty and shows signs of 
sexual underdevelopment, he or she is considered a sexu- 
ally underdeveloped man or a sexually underdeveloped 
woman, respectively, even if he or she later grows two 
hairs. This ruling is in accordance with the opinion of Beit 
Hillel in the mishna. 

The Rema, based on the Rivash, says that nowadays 
there are no experts in the examination of eunuchs, and 
therefore even if a male showed signs of sexual under- 
development, he is considered as one whose status as a 
eunuch is in doubt (Rambam Sefer Nashim, Hilkhot Ishut 
2:4; Shulhan Arukh, Even HaEzer 155:12, 172:6). 


BACKGROUND 
An eighteen year old, a twenty year old - "Wy minw ja 
Dwy ja: The medical phenomenon of late adolescence, 
both in males and in females, is caused by a low level of 
secretion of the appropriate sex hormones, which prevents 
secondary sexual characteristics such as pubic hair from 
developing at the usual time. 

Sometimes this delay is only temporary. In such cases, 
several years later the level of glandular secretion rises to 
the normal level, and the boy or girl reaches full maturity. 
However, if this does not occur before a certain age, which 
based on modern medical knowledge is nineteen, then by 
the twentieth year normal sexual development is no longer 
possible, and a fixed state of eunuchism sets in. 
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BACKGROUND 

Alexandria of Egypt - w% by xOTDION: Since there 
were other cities named Alexandria, such as the one 
in Syria, known as Alexandretta, the Sages sometimes 
referred to the Egyptian city as Alexandria of Egypt. 

Alexandria, the capital of Egypt during the Ptolemaic 
dynasty and under the Romans, was the world’s leading 
cultural and scientific center and remained so for many 
generations. Alexandria hosted a great medical center in 
which many experiments were conducted, and its physi- 
cians were famous and praised the world over. The Sages 
of the Talmud were familiar with the doctors of Alexandria 
and held them in high esteem, often lauding their medical 
successes. 


Location of Alexandria 


NOTES 


One who ate forbidden fats between the age of twelve 
years — mWY onw jan aon bow: Rashi explains that 
although this teaching is stated in the masculine, it is in 
act referring to females, which is why the decisive age is 
welve years and one day, and not thirteen. The Ramban 
suggests that this is not necessarily the case and that 
it might be referring to both males and females. This is 
because there is an opinion that a certain period of time 
before puberty is also considered part of adulthood. The 
Rashba and others reject the Ramban’s opinion, arguing 
hat despite the slight linguistic difficulty, it is nevertheless 
preferable to establish Rav's opinion in accordance with 
he opinion that has been accepted as the halakha, and 
consequently, they accept Rashi’s interpretation. Some of 
he later authorities point out that similar discrepancies, 
where the Gemara is not particular about gender-based 
details, are found elsewhere as well. 


Passes from minority to adulthood — aa TDL? ADIPA: 

With regard to a minor girl, and to a certain extent in the 
case of a stubborn and rebellious son as well, there is a 
period of time between minority, which ends with the 
appearance of two pubic hairs, and full maturity, marked 
by an abundance of hair around the sexual organs. This 
period is called young womanhood or youth. Special 
halakhot apply only to this period, which lasts for roughly 
six months. However, since the period of young woman- 
hood depends on the signs of maturity, this period never 
applies to a sexually underdeveloped woman at all. 
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The mishna continues: Rabbi Eliezer says that for a male the 
halakha is in accordance with the statement of Beit Hillel, and 
for a female the halakha is in accordance with the statement of 
Beit Shammai, because a woman reaches maturity more quickly 
than does a man, and therefore, if she fails to develop the signs of 
maturity by the age of eighteen it is assumed that she is a sexually 
underdeveloped woman. In any case, it is clear from this mishna that 
even Rabbi Eliezer agrees that one who lacks sexual capacity from 
birth may neither perform halitza nor enter into levirate marriage. 


Rami bar Dikulei said that Shmuel said: Rabbi Eliezer retracted 
his opinion. A dilemma was raised before the Sages: Which state- 
ment did he retract? Did he retract what he said here in the mishna, 
that a eunuch by natural causes performs halitza with his yevama 
and his brothers perform halitza with his wife? Alternatively, per- 
haps the mishna here reflects his final view, after he retracted what 
he said in the other mishna. The Gemara suggests: Come and hear 
a resolution to this question, as it is taught in a baraita that Rabbi 
Eliezer says: A eunuch by natural causes performs halitza with 
his yevama and his brothers perform halitza with his wife, as such 
type of men are cured in Alexandria of Egypt.’ This additional 
source and its reasoning suggest that Rabbi Eliezer did not retract 
what he said in the mishna here. Rather, he retracted his statement 
with regard to the dispute between Beit Hillel and Beit Shammai in 
the other mishna. 


Rabbi Elazar says: Actually, he did not retract anything at all. 
And when we learned Rabbi Eliezer’s ruling in that mishna with 
regard to the age of a sexually underdeveloped individual, that ruling 
was stated with regard to punishments, i.e., the age at which such 
an individual is considered an adult so that he is liable to receive 
punishment, and not with regard to halitza or levirate marriage. 


And it was stated that the amora’im disagreed on this issue: With 
regard to one who ate forbidden fats or performed any other trans- 
gression for which one is liable to receive lashes or karet, when he 
was between the age of twelve years" and one day and the age of 
eighteen years, and he developed the signs of one who was a 
eunuch by natural causes, as explained below, and afterward he 
grew two pubic hairs, Rav said: He is retroactively considered a 
eunuch by natural causes." In other words, these hairs are not 
viewed as a sign of maturity. Rather, he lacked sexual capacity from 
the outset, which means he became an adult at the standard age of 
thirteen and is held liable for his actions from that point in time. 
And Shmuel said: No, he was a minor at the time he committed 
his offense, as the two hairs are a sign of his maturity, albeit delayed. 


Rav Yosef strongly objects to this: If so, according to Rav, a sexu- 
ally underdeveloped woman according to Rabbi Meir should be 

entitled to the fine paid by a rapist. Rabbi Meir maintains that a 

rapist is liable to be fined only ifhe raped a young woman between 

the ages of twelve and twelve and a half, but not ifhe raped a minor. 
And furthermore, a sexually underdeveloped woman is not entitled 

to the fine because she is considered a minor, as she never showed 

the signs of maturity. But according to Rav she should retroactively 

be viewed as an adult and would therefore be entitled to the fine. 


Abaye said to him: A sexually underdeveloped woman passes 
directly from minority to full adulthood." In other words, she is 
first considered a minor and then immediately an adult, without 
passing through the intermediate stage of young womanhood, and 
an adult woman is not entitled to the rapist’s fine. 


He is retroactively considered a eunuch by natural causes — 
yay D nwy): The same halakha applies to a sexually under- 
developed woman. Therefore, any girl who has not grown two 
pubic hairs and has not given birth is regarded as a minor and 
may refuse her husband. However, once she reaches the age 


HALAKHA 


of twenty and displays the signs of a sexually underdeveloped 
woman, she is considered an adult retroactively from the age 
of twelve years and one day (Rema), as the halakha is ruled in 
accordance with the opinion of Rav, against that of Shmuel, in 
matters of ritual law (Shulhan Arukh, Even HaEzer 155:12). 
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Greatly impressed with this answer, Rav Yosef said to Abaye: Would 
that all such excellent matters" be stated in my name. As it is 
taught in a baraita: A sexually underdeveloped man is not judged 
as a stubborn and rebellious son," as a boy is judged as a stub- 
born and rebellious son only when he has the mark of his lower 
beard, i.e., when his pubic hair begins to grow in. At that point he 
has reached the age of maturity but is not yet a fully developed man, 
a stage that parallels young womanhood for women. A sexually 
underdeveloped man never passes through this intermediate stage 
between minority and full adulthood. And similarly, a sexually 
underdeveloped woman who was betrothed and raped is not 
judged in accordance with the laws governing a betrothed young 
woman (see Deuteronomy 22:23-27), as she passes directly from 
minority to full adulthood without the intermediate stage of young 
womanhood." Therefore, the baraita fully corroborates Abaye’s view. 


Rabbi Abbahu said: If one has the signs of a sexually underdevel- 
oped man; or the signs ofa sexually underdeveloped woman;" or 
the signs of a child born during the eighth month" of pregnancy, 
whose survival is uncertain; no action is taken in their regard, i.e., 
the sexually underdeveloped male or female is not treated as an 

adult and the child born during the eighth month is not deemed 

viable, until they are twenty years old. 


The Gemara asks: Can a child born during the eighth month" of 
pregnancy survive? But isn’t it taught in a baraita: A child born 
during the eighth month is like a stone with regard to the halakhot 
of set-aside [muktze] on Shabbat, and therefore it is prohibited to 
move him on Shabbat, as it may be presumed that he is not viable 
at all. However, his mother may bend over him and nurse him, 


NOTES 


All such excellent matters — xomdyn son 1D bp: The standard 
version of the text appears incomplete. According to the Ritva’s 
version, Abaye said to Rav Yosef: They say in your name that a 
sexually underdeveloped woman passes directly from minority 
to full adulthood. This version is convincing, as it is well known 
that Rav Yosef became ill and forgot much of his learning, and his 
disciple Abaye had to remind him of matters, including teachings 
that Rav Yosef himself had taught. Rav Yosef's reply also fits in 


well with this version. 


so many years (see Ramban and Rashba)? Rabbeinu Hananel 
and the geonim, as well as the Ra'avad, understand that owing 
to the child's unusual weakness, even if he grows two hairs at 
the proper time, he is not considered an adult until he reaches 
the age of twenty. 

The Ramban cites an opinion that Rabbi Abbahu's statement 
with regard to a baby born during the eighth month is totally 
unrelated to the teachings concerning sexually underdeveloped 
people. He merely means to say that also in the case of a child 
born during the eighth month, no immediate action is taken. 


The signs of a...child born during the eighth month - ...312°D 
mJ ja: There are many explanations with regard to Rabbi 


Abbahu's statement about a baby born during the eighth month. 


According to Rashi, this halakha is similar to the previous two: 
He is not removed from the category of a possible stillborn until 
the age of twenty. However, other early authorities are puzzled 
by the logic of such a halakha. If this child, who was suspected 
of not being viable, grows up and reaches adulthood, it is clear 
that he is not stillborn. Why, then, should uncertainty remain for 


A stubborn and rebellious son — mgin Wd ya: The Torah 
(Deuteronomy 21:18-21) and the Mishna (Sanhedrin, chapter 
8) describe the punishment administered to a son between 
the ages of thirteen and thirteen and three months who steals 
money from his parents to eat a gluttonous meal of meat and 
wine in the company of worthless men. If his parents bring him 
to court for this act, he is exhorted to desist and is punished with 


BACKGROUND 


Rather, one waits until the matter is clarified, in accordance with 
either the requirements of Rabban Shimon ben Gamliel or those 
of Rabbi Yehuda HaNasi. The Ramban himself accepts the follow: 
ing explanation: If a boy born during the eighth month fails to 
grow two hairs at the age of thirteen, even if he shows signs of 
sexual incapacity he is not treated as a eunuch until he is twenty, 
as he might be a late developer due to his weak constitution. He 
adduces support for his opinion from the Jerusalem Talmud (see 
Razah and Keren Ora). 


ashes. If he repeats the same misdeed and is again brought to 
court by his parents within this same three-month period, he is 
iable to receive the death penalty. Nevertheless, the halakhic 
imitations surrounding such a case are so severe that some of 
he Sages said that the execution of a stubborn and rebellious 
son never actually took place. 


HALAKHA 


A stubborn and rebellious son — nyia WD Ja: A boy 
can be judged as a stubborn and rebellious son only if 
he transgresses after he has reached the age of thirteen 
years and a day and has grown two pubic hairs, but before 
his member is entirely surrounded with hair. Before that 
he is a minor, and afterward he is an adult and therefore 
can no longer be judged as a stubborn and rebellious son 
(Rambam Sefer Shofetim, Hilkhot Mamrim 7:5). 


A sexually underdeveloped woman passes into adult- 
hood - aad nny? mtb: A sexually underdeveloped 
woman does not go through the stage of young wom- 
anhood. Rather, she is considered an adult as soon as 
she is no longer a minor (Rambam Sefer Nashim, Hilkhot 
Ishut 2:5). 


The signs of a sexually underdeveloped man or a 
sexually underdeveloped woman — mio DD IDD: 
If a young woman reaches the age of twelve years and 
one day without growing two pubic hairs, even if she 
shows the signs of a sexually underdeveloped woman, 
she is considered a minor until she turns twenty. The same 
applies to a thirteen-year-old boy who has not grown 
two pubic hairs and demonstrates the signs of a sexually 
underdeveloped man. The halakha is in accordance with 
the opinion of Rabbi Abbahu (Rambam Sefer Nashim, Hil- 
khot Ishut 2:3, 1; Shulhan Arukh, Even HaEzer 155:12; 172:6). 


Born during the eighth month — minw ja: Ifa baby was 
born during the eighth month, or if a doubt exists as to 
whether he was born during the seventh or during the 
eighth month, and his hair and nails are not fully devel- 
oped, he may not be moved on Shabbat. However, his 
mother may bend over him and nurse him if she suffers 
due to her milk. 

Some later authorities (Mishna Berura), based on 
Tosafot on Shabbat 135a, maintain that nowadays no one 
has sufficient expertise with regard to the matter, and 
therefore all babies may be moved, as they are all con- 
sidered as possibly having been born during the ninth 
month (Rambam Sefer Zemanim, Hilkhot Sabbath 25:6; 
Shulhan Arukh, Orah Hayyim 330:8). 
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Perek VIII 
Daf80 Amud b 


HALAKHA 

The signs prove — vy pwan pux: A boy born dur- 
ing his mother's eighth month of pregnancy may not 
be circumcised on Shabbat unless his hair and nails are 
fully developed, in accordance with the opinion of Rabbi 
Yehuda HaNasi and Rabban Shimon ben Gamliel, and fol- 
lowing the opinion of Rava Tosfa'a (Rambam Sefer Ahava, 
Hilkhot Mila 1:13; Shulhan Arukh, Yoreh De‘a 266:1). 


A woman whose husband went overseas — saw TOY 
o nyi awa: If a woman whose husband is overseas 
gives birth a full twelve months after his departure, the 
child is a mamzer. The Halakhot Gedolot maintains that 
he is not a definite mamzer, as the husband might have 
returned secretly (Beer HaGola; see Perisha and Taz). A 
child born within twelve months of the husband's depar- 
ture is considered fit, in accordance with the opinion of 
Rava Tosfa'a (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
15:19; Shulhan Arukh, Even HaEzer 4:14). 


Any...child who stays alive for thirty days - naww bs 
oY owhy: Ifa man died, leaving a pregnant wife, and she 
bore a live child, she is exempt from levirate marriage. By 
rabbinic law the baby does not exempt the mother unless 
itis known that the baby was carried to full term. If there 
is no proof in this regard, a child that survives thirty days 
exempts his mother and her rival wives from halitza and 
levirate marriage, even if he dies afterward (Shulhan Arukh, 
Even HaEzer 156:4). 


BACKGROUND 
The signs prove — voy pwan payo: Fetal development is 
not uniform. Some fetuses develop so quickly that in the 
seventh month they already have fully developed bodies. 
Similarly, there are fetuses that develop more slowly. One 
measure of development is the growth of fingernails past 
the fingertips. Another measure is the growth of hair such 
as eyelashes and eyebrows. 


Delayed for the twelve months of the year — nwy 
NAW Y IDNA TW: In general it is very difficult to deter- 
mine the precise length of a pregnancy, both due to the 
uncertainty as to when it began and because for various 
reasons one cannot rely on the testimony of the woman 
involved. Nevertheless, it is clear that many women, 
approximately 10 percent of all childbearing women, 
give birth significantly later than after the usual nine 
months. Though rare, doctors allow for the possibility of 
a pregnancy continuing for forty-eight weeks, i.e., around 
eleven months, and there are extremely rare cases of 
pregnancies lasting even longer than this. 

Though the courts in certain countries have officially 
recognized pregnancies as having continued for even 
longer than eleven months, their rulings are not based 
on reliable scientific evidence. 
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due to the danger," both to the baby, who might in fact be viable, 
as well as to the mother, who might suffer fatal complications if 
she has to retain all her milk. The Gemara answers: With what 
are we dealing here? We are dealing with a case where his signs 
of viability are fully developed, and he has the appearance of a 
viable child. As it is taught in a baraita: Who is a baby born 
during the eighth month? It is anyone whose months of gesta- 
tion have not been completed, i.e., a baby that was born prema- 
turely. Rabbi Yehuda HaNasi says: The signs that prove"! that 
the child falls into this category are that his hair and nails are 
not fully developed. Now, the reason is that they are not fully 
developed; but if his hair and nails are fully developed, we say 
that this fetus was fit to be born after seven months but for some 
reason was delayed in its mother’s womb. 


But if so, with regard to the action taken by Rava Tosfa’a con- 
cerning a woman whose husband went overseas" and her baby 
was delayed in her womb for the twelve months of the year® 

following her husband’s departure, and Rava Tosfa’a rendered 

the child fit, arguing that the husband is presumed to be the 

father and the child is not a mamzer, according to whose opin- 
ion did he issue this ruling? It must have been in accordance 

with the opinion of Rabbi Yehuda HaNasi, who says that a baby 
can be delayed for an extended period of time in its mother’s 

womb even after it is fully developed and ready to be born. But 
how could Rava Tosfa’a have ruled in accordance with the 

minority opinion of Rabbi Yehuda HaNasi, against the majority 
opinion of his colleagues? 


The Gemara answers: Since there is also Rabban Shimon ben 
Gamliel," who says that a baby can be delayed in its mother’s 
womb, Rava Tosfa’a in fact acted in accordance with the major- 
ity, as Rabbi Yehuda HaNasi’s opinion is not that of a lone dis- 
senting scholar. As it is taught in a baraita that Rabban Shimon 
ben Gamliel says: Any human child who stays alive for thirty 
days" is not a stillborn. Even if the child was not carried for 
a full nine months, once he has survived for thirty days he is 
no longer treated like an infant whose viability is in doubt. 
The reason is that he is presumed to be a child that was fit to be 
born after seven months but for some reason was delayed in its 
mother’s womb and not born immediately upon reaching full 
development. 


NOTES 


Due to the danger — 73367 391: According to Rashi, this refers 
both to the danger posed to the mother due to excess milk, as 
well as the danger to the baby. Some early authorities (Meiri; 
Rabbi Avraham min HaHar) maintain that the Gemara is speaking 
only of the danger to the mother, as Rashi himself explains in 
tractate Shabbat, since if the child was thought to be potentially 
viable it would be treated as an invalid, not as a stone. 


Rabbi Yehuda HaNasi and Rabban Shimon ben Gamliel - 937 
Dyba 12 iyaw yan: The early authorities (see Tosafot) discuss 
Rabban Shimon ben Gamliel’s opinion and compare it to that 
of Rabbi Yehuda HaNasi, as well as to the opinion of the Rabbis 
who disagree with them both. Most early authorities distin- 
guish between the opinions of Rabbi Yehuda HaNasi and Rabban 
Shimon ben Gamliel. According to Rabbi Yehuda HaNasi, the 
physical signs are the decisive factor; a child that lacks these 
signs is not removed from the category of a possible stillborn for 


an extended period of time, which according to some is twenty 
years. According to Rabban Shimon ben Gamliel, on the other 
hand, even if the child’s hair and nails are incompletely formed, 
once he has survived for thirty days he is no longer classified as 
stillborn. See the comments of Josafot, the Ramban, and the 
Rashba with regard to the relationship between this issue and 
the halakha that is in accordance with Rabbi Abbahu. Accord- 
ing to a different approach, even Rabban Shimon ben Gamliel 
agrees that a baby who does not show the proper physical signs 
is not considered fully viable. Therefore, in a case where he was 
definitely born in the eighth month and did not develop these 
signs, if he survives thirty days he is no longer treated as a pos- 
sible stillborn, but he is not seen as viable in all regards until he 
reaches the age of twenty. According to this approach there is 
no contradiction between ruling in accordance with the opinion 
of Rabban Shimon ben Gamliel and ruling in accordance with 
the opinion of Rabbi Abbahu (Josefot Had Mikammaéi; Meiri). 
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§ The Sages taught: Who is considered a eunuch by natural 
causes?" It is anyone who is twenty years old and has not yet 
grown two pubic hairs." And even if he grows pubic hairs 
afterward, he is still considered a eunuch by natural causes with 
regard to all his matters. And his signs are as follows: Whoever 
does not have a beard, and his hair is defective, unlike that of 
ordinary individuals, and his skin is smooth, i.e., hairless. Rab- 
ban Shimon ben Gamliel says in the name of Rabbi Yehuda 
ben Ya’ir: It is anyone whose urine does not raise foam. 


And some say: It is anyone who urinates without forming an 
arch. And some say: It is anyone whose semen dissipates" and 
fails to congeal in the proper manner. And some say: Anyone 
whose urine does not ferment. Others say: It is anyone who 
bathes in the rainy season and his flesh does not give off 
steam. Rabbi Shimon ben Elazar says: It is anyone whose 
voice is defective, so that it is not evident from it whether he 
is a man or a woman." 


And who is a sexually underdeveloped woman [aylonit]?° It 
is anyone who is twenty years old and has not yet grown two 
pubic hairs." And even if she grows pubic hairs afterward, 
she is still considered a sexually underdeveloped woman 
with regard to all her matters. And her signs are as follows: A 
sexually underdeveloped woman is anyone who does not have 
breasts and experiences pain during intercourse. Rabban 
Shimon ben Gamliel says: It is anyone whose lower abdomen 
is not formed like that of other women, as she lacks the cushion 
of flesh that is usually situated above a woman's genitals. Rabbi 
Shimon ben Elazar says: It is anyone whose voice is deep, 
so that it is not evident from it whether she is a woman or 
a man." 


It was stated that amora’im disagreed over the signs of a eunuch. 
Rav Huna said that one is not categorized as a eunuch unless 
all these signs are present;™ Rabbi Yohanan said: He is 
categorized as such even if only one of them is present. The 
Gemara comments: In a case when he has grown two hairs in 
his beard, everyone agrees that he is not considered sexually 
impotent unless all the signs are present. When they disagree, 
it is with regard to a case when he has not grown two hairs. 


The signs of a eunuch by natural causes [seris hamma] - 


BACKGROUND 


HALAKHA 


A eunuch by natural causes - man Db: A boy 
who has reached the age of thirteen and has not 
grown two pubic hairs is considered a minor until 
he is twenty, even if he shows the signs of a eunuch 
from birth. According to the Rambam the relevant 
age is twenty years less thirty days, while Ra’avad 
maintains that it is nineteen and thirty days (Rambam 
Sefer Nashim, Hilkhot Ishut 2:11). 


The signs of a eunuch by natural causes - 339 
man pp: The signs of a eunuch by natural causes 
are as follows: The first sign is that he lacks a beard; 
this is understood in several ways. The other signs o 
a eunuch are: His hair is defective and unlike that o 
others; his skin is smooth; he urinates without form- 
ing an arch; his semen dissipates; his urine does no 
ferment; when he bathes in the winter his skin does 
not give off steam; and his voice is defective, so that i 
is unclear whether he is a man or a woman. The Vilna 
Gaon, based on the Rambam and the Tur, adds tha 
his urine does not raise foam (Rambam Sefer Nashim, 
Hilkhot Ishut 2:13; Shulhan Arukh, Even HaEzer 172:5). 


And has not yet grown two pubic hairs — AK x) 
niww nw: A girl who has not grown two pubic hairs 
atthe proper time remains a minor until her twentieth 
year, even if she already demonstrates the signs of 
a sexually underdeveloped woman. If she reaches 
the age of twenty and shows signs of sexual under- 
development, she is from that time on regarded as 
an adult (Rambam Sefer Nashim, Hilkhot Ishut 2:4; 
Shulhan Arukh, Even HaEzer 155:12; 172:6). 


The signs of a sexually underdeveloped woman - 
maby 9D: The signs of a sexually underdeveloped 
woman are as follows: She lacks breasts; she experi- 
ences pain during intercourse; her lower abdomen is 
not formed like that of other women; she has a deep 
voice, so that it is unclear whether she is a man or a 
woman. It appears that all these signs are required 
(Kesef Mishne). Some (Rema, based on Tur) rule that 
one of these signs is sufficient for her to be deemed 
a sexually underdeveloped woman (Rambam Sefer 
Nashim, Hilkhot Ishut 2:6; Shulhan Arukh, Even HaEzer 
172:4). 


Unless all these signs are present — ona PP TW: 
One who has grown two hairs in his beard is not con- 
sidered lacking in sexual capacity unless he displays 
all the other signs of this. However, if he lacks two 
hairs, he is regarded as a eunuch, even if only one 
other sign is present, in accordance with the opin- 
ion of Rabbi Yohanan. Some (Beit Shmuel, based on 
Tosafot and Ra'avad) claim that the absence of two 
hairs is a definitive sign of sexual impotence, even if 
none of the other signs are present (Shulhan Arukh, 
Even HaEzer 172:5, and in the comment of Rema). 


NOTES 


wyo mentioned here, such as those involving urination (see 80a), are 


man Dap: The term seris hamma seems to describe different kinds 
of defects. Consequently, the signs of a eunuch mentioned here 
might not necessarily all be present in one individual, as they 
might be associated with different kinds of defects. In one kind 
of eunuchism, hypogonadotropic hypogonadism, the hormones 
hat cause production of testosterone and sperm are low. In such 
cases the physique and the voice may be feminized, and there is 
also a decreased amount of pubic and facial hair. There are various 
possible causes for this phenomenon, most of which are genetic. 
Another cause of eunuchism is hypergonadotrophic hypogonad- 
ism, where the testicles are unable to respond to the hormones 
sent to them and thus do not produce adequate amounts of tes- 
osterone and sperm. The most common condition causing this 
is Klinefelter syndrome, characterized by the presence of an extra 
emale chromosome and resulting in a genetic makeup of XXY. In 
addition to the outward signs, eunuchism may be accompanied by 
various health problems, including obesity, excess fat in the blood, 
and diabetes, among others. Apparently the accompanying signs 


linked to these illnesses. 


A sexually underdeveloped woman [aylonit] - myth: From 
the description provided here, it seems that aylonit is a general 
term for a woman with a basic defect in her reproductive sys- 
tem. From a medical standpoint there are several conditions that 
would fall into this category. Some of the descriptions of a sexually 
underdeveloped woman found here are typical of an enzymatic 
birth defect, which ultimately may cause several hormonal issues. 
One of these is an oversecretion of male hormones. This causes 
various changes in the woman's external sex organs and a general 
resemblance to a male, which the Gemara describes as follows: It is 
not evident whether she is a woman or a man. On the other hand, 
a sexually underdeveloped woman can also be a woman who 
suffers from Turner syndrome, due to a missing X chromosome. 
These woman have non-functioning ovaries and no menstrual 
cycle, and often possess high waist-to-hip ratios. They may also 
have a short stature, low hairline, low-set ears, and webbed necks, 
as well as cognitive defects. 
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Whose semen dissipates [doha] - Anis ip naww: 
Some commentaries read diha, meaning that the 
color of his semen differs from that of other men. 


Unless all these signs are present — oya IPE T: 

According to the opinion that all these signs must be 
present, the various Sages do not disagree with each 

other; rather, they are adding to one another's obser- 
vations. In other words, they are all describing the 
same physical state, each one stressing a particular 
detail that he feels is important and easy to determine. 
With regard to a sexually underdeveloped woman, 
some commentaries maintain that since there is no 

disagreement on the matter, one sign is enough (Yam 

shel Shlomo), while other argue the opposite: Since 

there is no single prominent sign, she must show 
all the listed signs in order to be considered sexually 
underdeveloped (see HALAKHA). 
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Perek VIII 
Daf 81 Amuda 


HALAKHA 

A widow waiting for her yavam who engaged in 
an act of licentious relations — Anew oo nyw: 
If a woman waiting for her yavam to enter into 
levirate marriage with her had intercourse with 
another man, she is not forbidden to her yavam if 
he is an ordinary Israelite, against the opinion of Rav 
Hamnuna. According to the Rema, she is prohibited 
to the other man in any event, as a penalty (Shulhan 
Arukh, Even HaEzer 159:3). 
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The Gemara asks: But if so, with regard to that which Rabba bar 
Avuh said to the Sages: Examine Rav Nahman when he bathes and 
if his flesh gives off steam I will give him my daughter for a wife, in 
accordance with whose opinion did he issue these instructions? Is 
it not in accordance with the opinion of Rav Huna, who maintains 
that all the signs must be present, as presumably he could see that 
Rav Nahman did not have a beard? The Gemara answers: No, Rav 
Nahman had wisps ofa beard, and therefore Rabba bar Avuh wanted 
to know whether he displayed the other signs of sexual incapacity. 


§ It is taught in the mishna that a sexually underdeveloped man 
does not perform halitza or enter into levirate marriage with his 
yevama, and similarly, a sexually underdeveloped woman does not 
perform halitza or enter into levirate marriage with her yavam. The 
Gemara comments that the tanna teaches the case of a sexually 
underdeveloped man similarly to that of a sexually underdevel- 
oped woman, from which it can be inferred: Just as in the case of a 
sexually underdeveloped woman, her disability is by the hand of 
Heaven, so too, in the case of a sexually underdeveloped man, his 
disability must be by the hand of Heaven. And this unattributed 
view in the mishna is in accordance with the opinion of Rabbi Akiva, 
who said: With regard to one whose incapacity was brought about 
by the hands of man, yes, he is considered like any other man and 
performs halitza, whereas one who suffers his condition by the hand 
of Heaven does not do so. 


§ It is further taught in the mishna that if a eunuch performed 
halitza with his yevama, he has not thereby disqualified her from 
marrying into the priesthood, but if he had intercourse with her, he 
has disqualified her. The Gemara infers from this wording that the 
reason for her disqualification is that he, the yavam, had intercourse 
with her, as she had intercourse with her yavam outside the frame- 
work of permitted levirate marriage. But if a different individual had 
relations with her she would not be disqualified. 


Shall we say that this is a conclusive refutation’ of the opinion of 
Rav Hamnuna, who said: A widow waiting for her yavam, who 
engaged in an act of licentious relations," is disqualified from 
entering into levirate marriage with her yavam, like an ordinary mar- 
ried woman who committed adultery? The Gemara rejects this argu- 
ment: No, this presents no difficulty for Rav Hamnuna, as it is pos- 
sible that the same is true even in a case where she had relations with 
a different man, that she too would be disqualified from marrying 
into the priesthood. But since the tanna taught the first clause with 
regard to the yavam himself, he also taught the latter clause with 
regard to the yavam himself, even though the same halakha applies 
if she cohabitated with another. 


NOTES 


Shall we say that this is a conclusive refutation — yA xa) 
xaa: The phrase shall we say generally indicates that the pro- 
posed suggestion or difficulty will ultimately be dismissed by the 
Gemara. In this case, however, the halakha is not ruled in accor- 
dance with Rav Hamnuna’s opinion, and it is therefore unclear why 
the Gemara goes to such lengths to explain the mishna in accor- 
dance with his opinion. While it is true that the Gemara occasionally 
defends an entirely rejected view, it is uncommon. The Ritva asserts 
that there is a reason for this inquiry, as the ruling of the mishna is 
in accordance with the opinion of Rabbi Akiva, and Rav Hamnuna’s 
opinion must be accepted in order to reach Rabbi Akiva's conclu- 
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sion. This is because it may be argued that a woman awaiting 
levirate marriage who married or had relations with another man 
before halitza has transgressed a prohibition. According to Rabbi 
Akiva, who equates those who have transgressed standard negative 
prohibitions with those liable to receive karet with regard to the 
validity of their marriage, she is considered a harlot even in that case. 
However, ultimately, the halakha is not ruled in accordance with 
the opinion of Rabbi Akiva. Therefore, a woman awaiting levirate 
marriage is not considered like a married or a betrothed woman, 
and having relations with another man does not disqualify her from 
marrying her yavam. 
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It is taught in the mishna: And similarly, with regard to a sexu- 
ally underdeveloped woman, if one of the brothers performed 

halitza with her he has not disqualified her, but ifhe engaged in 

intercourse with her he has disqualified her. The Gemara infers 

from this wording that the reason for her disqualification is that 

he had intercourse with her; but ifhe did not have intercourse 

with her she is not disqualified. According to whose opinion 

was this clause of the mishna taught? One must say that it was 

not taught in accordance with the opinion of Rabbi Yehuda. 
As, if one would claim that this teaching is in accordance with 

the opinion of Rabbi Yehuda, didn’t he say that a sexually 
underdeveloped woman is considered like a woman who has 

had sexual relations with a man forbidden to her by the Torah 

[zona], and so she is in any case disqualified from marrying into 

the priesthood?" 


MI S HN A If a priest who is a eunuch by natural 


causes married an Israelite woman, he 
enables her to eat" teruma. Rabbi Yosei and Rabbi Shimon 
say: If a priest who is a hermaphrodite, possessing both male 
and female genitals, married an Israelite woman, he enables 
her to eat teruma. 


Rabbi Yehuda says: If a tumtum, whose external sexual organs 

are indeterminate, was torn open so that his genitals were 

exposed, and he was found to be a male, he must not perform 

halitza," because he is treated like a eunuch. A hermaphrodite 

may marry a woman but he may not be married" by a man, as 

he is considered a man. Rabbi Eliezer says: If one had inter- 
course with a hermaphrodite, he is liable to receive the punish- 
ment of stoning on his account as if he had had relations with 

a male. 


G E M ARA The Gemara questions the mishna’s 


teaching concerning a priest who was 
sexually impotent from birth: This is obvious; why should such 
a priest not enable his wife to partake of teruma? The Gemara 
answers: This halakha is necessary lest you say that since the 
verse states: “And such as are born in his house, they eat of his 
bread” (Leviticus 22:11), the allowance to eat teruma depends 
on the priest’s capacity to father children, i.e., that only one who 
can father children enables his wife to eat" teruma, but one who 
cannot father children does not enable his wife to eat teruma. 
Therefore, the tanna teaches us that the priest’s capacity to have 
children is irrelevant. 


HALAKHA 


A sexually underdeveloped woman marrying a priest — 
tab miy: It is permitted for a sexually underdeveloped 
woman to marry a priest, as she is not forbidden to him as a 
harlot. This ruling is in accordance with the opinion of the Rab- 
bis who disagree with Rabbi Yehuda (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 18:3). 


A eunuch by natural causes...enables her to eat - man DID 
Doxa: If a priest who was sexually incapacitated from birth 
married an Israelite woman, he enables her to eat teruma 
(Rambam Sefer Zera'im, Hilkhot Terumot 7:14). 


A tumtum with regard to halitza and levirate marriage — 
ma abn Biviaiy: A tumtum may perform halitza but not 
levirate marriage, as his status as a man is in doubt. If he was 


One who can father children enables his wife to eat — vin 
Dgn: Rashi and other early authorities explain that this sug- 
gestion is based on the verse “And such as are born in his house, 
they eat of his bread” (Leviticus 22:11). Regardless of the fact that 
the verse refers to slaves and not children, Rashi still cites it as 


NOTES 


torn open so that his genitals were exposed, and he was found 
to be a male, he may either perform halitza or enter into levirate 
marriage, as the Gemara later (83b) indicates that the Rabbis 
disagree with Rabbi Yehuda, and the halakha is in accordance 
with their opinion. Others (Beer HaGola) maintain that he, too, 
is considered of doubtful status, and the ruling is stringent, as 
nowhere is it stated explicitly that the Rabbis disagree with 
Rabbi Yehuda (Shulhan Arukh, Even HaEzer 172:9). 


A hermaphrodite may marry, but he may not be married — 
xr x) Sax Kiia Dimi: It is permitted for a hermaphro- 
dite to marry a woman. He is likewise considered a male to the 

extent that if a man had relations with him, he is liable to be 

stoned, in accordance with the opinion of Rabbi Eliezer and 

Rabbi Yehuda (Rambam Sefer Kedusha, Hilkhot Issurei Bia 1:15). 


proof. The underlying idea is that if a man, by his very nature, 
is incapable of fathering children, his marriage is considered 
incomplete. Therefore, a woman who is married to a sexually 
impotent priest is not fully acquired by him, and consequently 
he does not enable her to eat teruma. 
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HALAKHA 

A priest who is a hermaphrodite — (73 Dinai7712%: 
Since a hermaphrodite has both male and female 
sexual organs, he constitutes a category of his own. If 
he is a priest, he does not enable his wife to eat teruma, 
in accordance with the conclusion of the Gemara on 
83a. The Rema rules that he has the status of a male, in 
accordance with the mishna (Rambam Sefer Zera‘im, 
Hilkhot Terumot 7:14; Shulhan Arukh, Even HaEzer 44:5). 


Teruma in the present - mI yata mana: The obliga- 
tion to set aside terumot and tithes nowadays is not by 
Torah law but rather by rabbinic decree, even in locales 
that were settled by those who returned to Eretz Yis- 
rael from Babylonia, in accordance with the opinion of 
Rabbi Yohanan in explanation of the Rabbis (Vilna Gaon; 
Shulhan Arukh, Yoreh De'a 331:2). 
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It is taught in the mishna that Rabbi Yosei and Rabbi Shimon 

say: If a priest who is a hermaphrodite" married an Israelite 

woman, he enables her to eat teruma. Reish Lakish said: He 

enables her to eat teruma, but he does not enable her to eat the 

breast and thigh of peace-offerings. Rabbi Yohanan says: He 

even enables her to eat the breast and thigh" of peace-offerings. 
The Gemara asks: And according to Reish Lakish, what is differ- 
ent about the breast and thigh of peace-offerings? If you say it is 

that they are by Torah law, teruma is also by Torah law. Why, then, 
is it permitted for her to eat teruma, but not the breast and thigh 

of peace-offerings? 


The Gemara answers: With what are we dealing here? We are 
dealing with teruma in the present," after the destruction of the 
Temple, when teruma is in effect only by rabbinic law. The Gemara 
asks: But when the Temple is standing, what is the halakha? He 
does not enable his wife to eat teruma. But if so, there is a difficulty. 
Instead of teaching that he does not enable her to eat the breast 
and thigh of peace-offerings, let him distinguish and teach it 
within the case of teruma itself as follows: In what case is this 
statement said? It is said with regard to teruma that is in effect 
only by rabbinic law, but with regard to teruma that is in effect 
by Torah law this ruling does not apply. 


The Gemara answers: That is also what he is saying. In other 
words, this is actually what Reish Lakish means, as his statement 
should be understood as follows: When he enables her to eat, he 
enables her to eat teruma in the present, when teruma is in effect 
only by rabbinic law, but he does not enable her to eat teruma at 
a time that the breast and thigh are given to the priests, i.e., when 
the Temple is standing, not even teruma that is in effect only by 
rabbinic law. This is due to the concern that perhaps he will bring 
her to eat teruma that is in effect by Torah law. 


NOTES 
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He even enables her to eat the breast and thigh - abo qx 
piwi mma: The discussion in the Jerusalem Talmud, which also 
cites this dispute but with the opinions reversed, concerns the 
breast and thigh themselves. According to one opinion, the ruling 
is lenient due to an a fortiori inference. The reasoning is that had 
he Jews not sinned with the Golden Calf they would all have 
been fit to eat the breast and thigh, but owing to that sin, the 
right to partake of the priestly gifts was awarded exclusively to 
he descendants of Aaron. Teruma, in contrast, was from the very 
outset a gift to the descendants of Aaron. For this reason, one for 
whom it is permitted to partake of teruma may certainly share in 
he breast and thigh. 


Teruma in the present — 77 pata mana: The issue of teruma in 
he present time is already disputed by the tanna’im. In various 


forms this disagreement is taken up by the amora'im and early 
authorities. Some maintain that the opinion that teruma nowa- 
days applies by rabbinic law is based on the assumption that by 
Torah law the sanctity of Eretz Yisrael has lapsed but the Sages 
ruled that mitzvot dependent on the Land must still be observed. 
However, even according to this opinion, the Gemara’s wording: 
At a time that the breast and thigh are given to the priests, is 
imprecise, as the sanctity of Eretz Yisrael with regard to terumot 
and tithes is tied not to the existence of the Temple but to the fact 
that the majority of Jews are living in Eretz Yisrael. Accordingly, this 
opinion, as explained by the Rambam, maintains that even during 
the time of the Second Temple, terumot and tithes were not prac- 
ticed by Torah law; rather, the people accepted upon themselves 
the obligation to give teruma (see Nehemiah, chapter 9). 
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However, Rabbi Yohanan disagrees and says that he even enables 
her to eat the breast and thigh of peace-offerings. With respect 
to this dispute, Rabbi Yohanan said to Reish Lakish: Since 
you distinguish between teruma and the breast and thigh, do 
you maintain that teruma in the present is mandated only by 
rabbinic law? He said to him: Yes, and the proof is that I teach 
that a cake® of dried figs that became intermingled with other 
cakes™ is nullified.’ Ifa cake of teruma figs became intermingled 
with one hundred ordinary cakes, the cake is nullified and it is 
not necessary to treat them all as teruma. If the cake, which is 
a food of importance in its own right, is nullified, this must be 
because the teruma is only by rabbinic law. 


Rabbi Yohanan said to him: But don’t I teach that even a piece 
of a sin-offering that became intermingled with other pieces of 
meat is nullified, as I maintain that the halakha of nullification 
applies even to Torah prohibitions? Do you maintain that we 
learned that any object that it is usual to count, i.e., any object 
that is even occasionally sold by unit, rather than by weight or 
measure, is considered to be important and therefore cannot be 
nullified? This is not so, as in fact we learned that only that which 
it is usual to count, i.e., an object that is always sold by unit and 
in no other manner, is considered to be important and is therefore 
not subject to nullification; and cakes of dried figs are not always 
sold by unit. 


The Gemara asks: What is this halakha to which Rabbi Yohanan 
alludes? As we learned in a mishna (Orla 3:6-7): In the case of 
one who had bundles of clover,’ a type of legume, of a forbidden 
mixture of food crops in a vineyard," i.e., clover plants that grew 
in a vineyard, these bundles must be burned, as it is prohibited 
for one to derive benefit from a forbidden mixture of food crops 
in a vineyard. If the forbidden bundles became intermingled 
with others that are permitted, 


NOTES 


A cake of dried figs with other cakes — Dawa Diyy: Some 
early authorities raise a difficulty here: It is possible that the 
reason a cake of teruma is nullified by other cakes is that the 
teruma of fruit applies by rabbinic law, as opposed to Torah- 
mandated teruma, which is limited to the produce specified 
by the Torah, i.e., grain, wine, and oil. If so, this case has no 
bearing on the status of teruma nowadays. Consequently, 
they explain that this must follow the view that the teruma of 
fruit is by Torah law, or, as the Ra'avad explains, that the teruma 
of the fruit of the seven species of Eretz Yisrael is mandated 
by the Torah. Otherwise, one could say that if the teruma of 
fruit is by Torah law, teruma nowadays is not by Torah law, 


A cake of dried figs with other cakes - Daya Savy: Ifa 
cake of teruma figs became intermingled with ordinary cakes 
and it cannot be identified, the cake is nullified in a mixture 
of one hundred parts of non-teruma to one part teruma 
(Rambam Sefer Zera’im, Hilkhot Terumot 14:2). 


HALAKHA 


and even if the halakhot of teruma do apply nowadays by 
Torah law, the teruma of fruit applies by rabbinic law. Either 
way, there is no proof from here with regard to the halakhot 
of teruma in general (see Ritva and Meiri). 


Nullified [oleh] - mhiy: Rabbi Avraham min HaHar explains 
that the word oleh, which literally means raised, is used here 
instead of the more usual term batel, meaning nullified, 
because even if the halakhot of teruma do not apply to the 
mixture, as it need not be eaten exclusively by priests in a 
state of ritual purity, the monetary aspect of the obligation is 
not negated, and the owner must give a priest the value of 
the nullified teruma cake. 


Bundles of clover of food crops in a vineyard - ara yan 
D7 ba by: It is prohibited to sow seeds or vegetables 
near vines, or to plant a vine alongside grain or vegetables. If 
one did so, it is prohibited to derive benefit from the seeds, 
vegetables, or grapes, and they must all be burned (Shulhan 
Arukh, Yoreh De‘a 296:3). 


BACKGROUND 

Cake [iggul] - byy: During the talmudic period figs were pre- 
served in various ways. One method involved drying them after 
they were harvested and then pressing them into round vessels. 
A cake of this kind was therefore called an iggul, literally meaning 
round. After these cakes were removed from these vessels the 
figs formed the shape of a flat cylinder. These cakes of figs were 
usually of uniform size and shape, and were often sold wholesale 
rather than individually. 


Clover - pha: Tiltan has been identified with the clover-like 
plant fenugreek, which is Latin for Greek hay, or Trigonella foe- 
num-graecum, a plant of the Fabaceae family. It is less than 1 m 
all and has white flowers and hollow, hairy, light green leaves 
hat are clustered in sets of three. It produces thin pods, which 
measure up to 15cm and contain flat seeds of up to 5 mm in 
ength. Fenugreek is usually cultivated for its seeds, which can 
be eaten or used in the preparation of many different spices. Its 
young branches are also used as a spice after they are cooked. 
n many countries fenugreek is also used as animal fodder and 
ertilizer. 


Fenugreek leaves, seeds, and pods 
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Perek VIII 
Daf 81 Amud b 


BACKGROUND 
Badan - 113: Badan is identified today with Hirvat Parva in 
he Badan valley, a few kilometers northwest of Shechem. 


Shoots of beet [hilfei teradin] - p71 29m: The vegetable 
mentioned here is chard, Beta vulgaris cicla, a subspecies of 
he beet plant. Chard is an annual garden vegetable from the 
Chenopodiaceae family. Its large, fleshy leaves, 15-30 cm long, 
are eaten only after being cooked, and their flavor is similar to 
hat of spinach. Today the leaves also serve as chicken feed. 
The geonim explain that the hilfei teradin mentioned in the 
Talmud are tzelaot hateradim, spinach ribs. Some say that this 
is a special type of spinach with unique leaves. 


Chard 
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they must all be burned; this is the statement of Rabbi Meir. 
And the Rabbis say: They are nullified in a mixture of one part 
forbidden food to two hundred" parts permitted food. As Rabbi 
Meir would say: Any object that it is usual to count renders a 
mixture prohibited. In other words, objects that are counted and 
sold by the unit, rather than by weight or estimation, are consid- 
ered of special importance, and so they cannot be nullified by any 
majority and therefore must be burned. But the Rabbis say: Only 
six objects" are important enough that they cannot be nullified 
and therefore render their mixtures forbidden. Rabbi Akiva says: 
There are seven such objects. 


They are as follows: Perekh nuts," high-quality nuts from a place 
called Perekh; Badan’ pomegranates, pomegranates from a place 
called Badan; sealed barrels’ of wine; shoots of beet;® cabbage 
stalks; and Greek gourd. Rabbi Akiva adds, as his seventh item, 
a homeowner’s loaves." Different prohibitions apply to these 
seven items: Those that are fit for the prohibition of orla, fruit that 
grows in the first three years after a tree has been planted, i.e., the 
nuts and pomegranates, render the entire mixture orla. Those that 
are fit for the prohibition proscribing a mixture of food crops in 
a vineyard, i.e., the beets, cabbage, and gourd, render the entire 
mixture a mixture of food crops in a vineyard. 


And it was stated that amora’im disagreed about the precise word- 
ing of this mishna: Rabbi Yohanan holds that we learned: That 
which it is usual to count, i.e., Rabbi Meir’s stringent ruling is 
limited to objects that are sold exclusively by unit. And Reish 
Lakish holds that we learned: Any object that it is usual to count, 
i.e., even items that are only sometimes sold by unit are considered 
important and cannot be nullified. 


HALAKHA 


Nullified in a mixture of one to two hundred - mxa by» 
DDNW: If a bundle of vegetables that are forbidden as a mix- 
ture of crops in a vineyard became intermingled with two 
hundred permitted bundles, or if a fruit that is forbidden as orla 
became intermingled with two hundred pieces of permitted 
fruit, the entire mixture is permitted. The halakha is ruled in 
accordance with the opinion of the Rabbis, against the sole dis- 
senting opinion of Rabbi Meir (Rambam Sefer Kedusha, Hilkhot 
Ma‘akhalot Assurot 16:8). 


Perekh nuts, etc. — 3) T9 »tiaxs: If an object of importance 
that is forbidden became intermingled with permitted objects, 
it is not nullified even in a mixture of one to one thousand. 
This category consists of seven items: Perekh nuts, Badan 
pomegranates, sealed barrels of wine, shoots of beet, cab- 
bage stalks, Greek gourd, and a homeowner's loaves. Though 


this is presented here as Rabbi Akiva's view, the subsequent 
unattributed mishna follows his opinion (Vilna Gaon). Similarly, 
animals are considered to be significant and therefore cannot 
be nullified. Other items can be nullified, each in accordance 
with the relevant prohibition. 


Some authorities maintain that any item that is always 
counted and only sold by the unit cannot be nullified, and this 
is the accepted custom. This is the opinion of the Rema, based 
on Tosafot and others, in accordance with Rabbi Yohanan. The 
fact that the amora’‘im disagree in accordance with the opinion 
of Rabbi Meir indicates that the halakha follows his opinion. 
Some (Sefer Haleruma; see Vilna Gaon) rule that even objects 
occasionally sold by number cannot be nullified (Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 16:9; Shulhan Arukh, 
Yoreh De‘a 11011). 


NOTES 


Only six objects - aa 027 Mww: The Rabbis maintain tha 
it is not enough for an object to be of some importance for 
it to be immune to nullification. Rather, it must be of specia 
significance, like the six items enumerated here. The Rambam 
writes that the listing of these six items was appropriate for 
their time and place, but the same applies to anything of equa 
importance. This opinion helps resolve the difficulties raised 
by Tosafot and the Rashba that there are also other items tha 
cannot be nullified. 


Sealed barrels — niano nian: Tosafot in tractate Zevahim 
claim that this term includes barrels filled with oil. The Meiri, on 
the other hand, maintains that sealed barrels refers exclusively 


to barrels of wine, as only with respect to wine is there a differ- 
ence between barrels that are sealed and thereby protected 
from going sour and barrels that are not sealed. 


A homeowner's loaves - man bya by nida: Most commen- 
taries, including Tosafot, explain that bakers’ loaves are less 
important than a homeowner's loaves because they are smaller. 
Others maintain that bakers’ loaves are not prepared with great 
care, unlike those made by a homeowner (Tiferet Yisrael). The 
Meiri suggests a somewhat different interpretation: Since 
baker's loaves are made to be sold, they are of no significance 
individually, whereas those of a homeowner are each prepared 
and handled separately. 
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The Gemara further explains: What is the case of a piece, referred 
to by Rabbi Yohanan? As it is taught in a baraita: If a piece of a 
ritually impure sin-offering became intermingled" with one 
hundred pieces of ritually pure sin- offerings, and similarly, if a 
slice of ritually impure shewbread became intermingled with 
one hundred slices of ritually pure showbread, the impure piece 
ofa sin-offering or slice of shewbread is nullified in its respective 
mixture." Rabbi Yehuda says: It is not nullified. 


However, if a piece of a ritually pure sin-offering became inter- 
mingled" with one hundred pieces of ritually pure non-sacred 

meat, and similarly, if a slice of ritually pure shewbread became 

intermingled with one hundred slices of ritually pure non- 
sacred bread, everyone agrees that the pure piece of sin-offering 

or slice of shewbread is not nullified in its respective mixture. 


The Gemara asks: In any event, the first clause of this baraita 
teaches" that a piece of ritually impure sin-offering can be nulli- 
fied. This poses a difficulty with respect to the opinion of Reish 
Lakish, as such a piece of meat is an item that is sometimes 
counted and considered important in its own right, and it is 
forbidden by Torah law, but nevertheless it can still be nullified. 
Rabbi Hiyya, son of Rav Huna, said: This baraita is referring not 
to a whole piece of meat but to one that had been crushed‘ and 
broken into small parts. Once it is no longer a whole piece, it loses 
its importance and can be nullified. 


The Gemara asks: If it is so that the piece has been crushed, what 


is the reason for Rabbi Yehuda’s opinion that the piece is not 


nullified? 


HALAKHA 


If a piece of a ritually impure sin-offering became inter- 
mingled - IWMP INAV NYM by mpnm: If a piece of a 
ritually impure sin- offering became intermingled with one 
hundred pieces of ritually pure sin-offerings, or if a slice of ritually 
impure shewbread became intermingled with one hundred slices 
of ritually pure shewbread, the impure piece or slice is nullified 
in its respective mixture, in accordance with the opinion of the 
Rabbis (Rambam Sefer Avoda, Hilkhot Pesulei HaMukdashin 6:23). 
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If a piece of a ritually pure sin-offering became intermingled — 
TIW TT NKUN bw mnn: Ifa piece of a ritually pure sin- 
offering became intermingled with one hundred pieces of ritually 

pure non-sacred meat, or if a slice of ritually pure shewbread 

became intermingled with one hundred slices of ritually pure, 
non-sacred bread, the impure piece or slice is not nullified, and 

the entire mixture must be eaten by priests (Rambam Sefer Avoda, 
Hilkhot Pesulei HaMukdashin 6:24). 


The Gemara answers: Rabbi Yehuda conforms to his standard 
line of reasoning, as he stated a principle that if a particular type 
of food is mixed with food ofits own type, it cannot be nullified" 
under any circumstances. 


The Gemara asks further: But had the piece of meat not been 
crushed, what would the halakha be? Presumably, it would not 
be nullified. If so, there is a difficulty, as instead of teaching a 
case involving non-sacred meat in the second half of the baraita, 
as follows: However, if a piece of a ritually pure sin-offering 
became intermingled with one hundred pieces of ritually pure 
non-sacred meat, the impure piece of a sin-offering is not nulli- 
fied; let the tanna distinguish and teach it in the case involving 
only sacred meat, as follows: In what case is this statement 
said? It is in a case where the piece of meat has been crushed 
and broken into small parts, but if it has not been crushed, it is 
not nullified. 


NOTES 


A piece of a ritually impure sin-offering is nullified - 
nyn axa nyn nann: The commentaries raise a 

question with regard to this halakha that a piece of such 

a sin-offering is nullified in a mixture of one hundred to 

one. Even if this piece is not an item that is invariably 
counted, there would appear to be another reason why 
it cannot be nullified, i.e., the principle of: A piece fit to 

be served. The principle is that a piece that is fit to be 

served to guests is significant in its own right and cannot 
be nullified. The Rashba discusses at length the various 

solutions offered to this problem. He suggests that a 

piece that is fit to be served to guests that became inter- 
mingled with non-sacred food is not nullified, because 

were it nullified, it could later be served to guests. But in 

the case of such a piece that became intermingled with 

sacrificial meat, since it could not be served to guests 
even after nullification, as it may be eaten only by priests, 
it is not considered a piece fit to be served. The Ritva 

rejects this explanation in favor of the Ra’ah’s suggestion 

that this refers to an uncooked piece of meat that is not 
fit to be served, or alternatively, that any item that is for- 
bidden not in and of itself but only due to some external 

factor, e.g., impurity, is not subject to the halakha with 

regard to a piece that is fit to be served. 


In any event the first clause teaches — nma "np 
sw: According to most commentaries, this difficulty 
concludes Rabbi Yohanan's proof from this baraita with 
regard to nullification, an objection raised against the 
opinion of Reish Lakish. The Razah maintains that the dif- 
ficulty posed here relates to the opinions of both Rabbi 
Yohanan and Reish Lakish, as this piece is an item that 
is usually counted. According to his opinion, some of 
he subsequent answers are in accordance with Rabbi 
Yohanan’s opinion while others follow that of Reish 
Lakish. The Ramban rejects this explanation and proves 
hat the difficulty applies only to the opinion of Reish 
Lakish. 


One that had been crushed - mmia: Most commen- 
aries maintain that while the first clause of the baraita 
is referring to a crushed piece of meat, the latter clause 
applies to a whole piece as well. The Rashba claims 
hat according to this answer the entire baraita is deal- 
ing with a crushed piece. How this dispute is under- 
stood depends to a certain extent on how the rest of 
he discussion is understood, according to the various 
opinions. 


NOTES 


A type mixed with its own type cannot be nullified — 
bya xb $y p: The reason that the ruling is more strin- 
gent with regard to an item that became intermingled 
with its own type than with one that became mixed 
with a different type is that in the latter case the nul- 
lification is apparent, as the appearance and taste of 
the forbidden item have become imperceptible in the 
mixture. However, if an item became intermingled with 
its own type, it cannot be said that the unique essence 
of the prohibition has been canceled in the permitted 
substance. 
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NOTES 


And according to Reish Lakish, what is different - vo 
KIW ONT wpb: There are many different versions of the text 
here, each of which presents its own set of difficulties. See 
Rashi, who goes to great lengths to explain why this difficulty 
applies only to Reish Lakish and not to Rabbi Yohanan. The 
Rashba explains this version in accordance with his general 
approach: Rabbi Yohanan maintains that this is not a case of: 
That which is counted; rather, the question of nullification 
concerns the issue of a piece fit to be served. The difference 
between a piece intermingled with pure sacred food and a 
piece mixed with non-sacred food is that in the former case 
he mixture is not fit to be served to guests, as the entire 
mixture must be given to priests. Other early authorities cite 
he following version, citing the geonim: And according to 
Rabbi Yohanan, what is different between the first clause, 
etc. According to this version, Reish Lakish does differenti- 
ate between the first and latter clauses of the baraita, as a 
crushed piece is nullified whereas a piece that has not been 
crushed is not nullified. But according to Rabbi Yohanan, 
since both cases involve whole pieces, the question is: What 
is the reason for the difference in the halakha (see Rashba and 
Ritva)? Rabbi Avraham min HaHar cites a reading that omits 
any mention of either Rabbi Yohanan or Reish Lakish, which 
means the question applies equally to both. 


The first clause is dealing with ritual impurity due to 
liquids, etc. - ^3) ppwr ngawa KW: The early authorities 
cite Rabbeinu Hananel’s version, which omits the phrases: 
The first clause, and: The latter clause. According to this ver- 
sion, the entire baraita is referring to the impurity of liquids. 
Rabbi Yehuda maintains that the ritual impurity of liquids is 
by Torah law and therefore cannot be nullified, whereas the 
Rabbis contend that such impurity is merely rabbinic. This 
version also resolves the question raised by the Arukh LaNer 
as to why the Gemara uses the example of the impurity of 
iquids rather than that of some other type of ritual impurity 
hat everyone agrees is of rabbinic origin. 


HALAKHA 

An object whose prohibition is temporary - b ww rat 
opm: If a temporarily prohibited object, or one that can be 
permitted in some manner, became intermingled with per- 
mitted items, it is not nullified even in a mixture of one to one 
thousand, whether it is whole or crushed. This applies only 
if it became intermingled with its own type, but if it fell into 
a different type it is nullified in a mixture of one to sixty, like 
any other prohibited item (Rambam Sefer Kedusha, Hilkhot 
Ma‘akhalot Assurot 15:6, 12; Shulhan Arukh, Yoreh De‘a 102:1). 
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The Gemara answers: Even so, the tanna prefers to address the 
case of an intermingling of ritually pure items with other ritually 
pure items and thereby teach a novel halakha, notwithstanding 
the fact that he could have made a distinction within the case of 
a ritually impure piece itself. 


The Gemara asks: And according to Reish Lakish, who estab- 
lishes the baraita as referring to a piece of meat that has been 
crushed, what is different’ in the first clause of the baraita 
and what is different in the latter clause? Why is nullification 
possible in the case of impure pieces, but not in the case of pure 
ones? Rav Sheisha, son of Rav Idi, said: The first clause is deal- 
ing with a piece of a sin-offering that contracted ritual impurity 
due to liquids," which is imparted by rabbinic law. Since the 
sacred food contracted impurity that is only rabbinic in origin, it 
may be nullified rather than allowed to go to waste. The latter 
clause, on the other hand, deals with sacred food that became 
intermingled with ordinary non-sacred food. The sacred food 
is forbidden to non-priests by Torah law, and therefore it is 
not nullified. 


The Gemara asks: But had the piece of meat mentioned in the 
first clause of the baraita contracted ritual impurity through 
contact with a creeping animal, which is imparted by Torah 
law, what would the halakha be? Presumably, it would not be 
nullified. 


If so, there is a difficulty, as instead of teaching a case involving 
non-sacred meat in the latter clause of the baraita, as follows: 
However, if a piece ofa ritually pure sin-offering became inter- 
mingled with one hundred pieces of ritually pure non-sacred 
meat, the impure piece of a sin-offering is not nullified; let the 
tanna distinguish and teach it in the case involving only sacred 
meat, as follows: In what case is this statement said? It is said in 
a case where the piece of meat contracted ritual impurity due 
to liquids, but where it contracted ritual impurity through a 
creeping animal it is not nullified. The Gemara answers: Even so, 
the tanna prefers to address the novel case of an intermingling of 
ritually pure items with other ritually pure items. 


Rabba said that an alternative explanation may be suggested 
for the difference between the two clauses of the baraita: In the 
first clause of the baraita, which deals with the intermingling 
of impure sacred meat with pure sacred meat, there is concern 
about the violation of a standard prohibition, i.e., the prohibi- 
tion against eating impure sacred meat; therefore, the piece of 
meat is nullified. In the latter clause of the baraita, which deals 
with the intermingling of sacred meat and non-sacred meat, there 
is concern about the violation of a prohibition that bears the 
punishment of karet, which bars a non-priest from eating pure 
sacrificial food; therefore, the piece of meat is not nullified. 


The Gemara asks: But wasn’t it Rabba himself who said: With 
regard to the nullification of any item forbidden by Torah law 
that became intermingled with a permitted substance, there is no 
difference between that which is forbidden due to a standard 
prohibition and that which is forbidden due to a prohibition 
that entails the punishment of karet. The Gemara concludes: This 
is difficult for Rabba. 


Rav Ashi said yet another explanation: In the latter clause, where 
ritually pure sacred meat became intermingled with ritually pure 
non-sacred meat, the sacred meat does not become nullified 
because it is an object whose prohibition is temporary." The 
piece of sacred meat is not absolutely forbidden, as it is permitted 
for a priest to eat it. And the halakha is that any object whose 
prohibition is temporary cannot be nullified, no matter how 
great the amount of permitted substance, even in a mixture of 
one to one thousand. 
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The Gemara comments: Now, that teaching ascribed to Rav Ashi 
is certainly a mistake [beduta],' as the application of this prin- 
ciple to the case at hand can easily be shown to be erroneous. 
With regard to whom is the prohibition temporary? If one would 
say that it is for a priest, the sacred meat was always permitted 
to him, even before it became intermingled, as a priest may eat 
both sacred and non-sacred food, and therefore it was never 
a forbidden mixture with respect to him. And if one would say 
that it is for an Israelite, the meat will always be forbidden to 
him. Rather, that teaching attributed to Rav Ashi is clearly a 
mistake. 


The Gemara raises a question with regard to Rabbi Yohanan’s 
opinion: And does Rabbi Yohanan maintain that teruma in the 
present applies by Torah law? But isn’t it taught in a baraita: 
There were two large baskets, one filled with non-sacred produce 
and the other one filled with teruma, and before them were two 
one-se‘a vessels, one filled with non-sacred produce and the 
other one filled with teruma. And these, the contents of each of 
the se‘a vessels, fell into those, each of the baskets. It is possible 
that the teruma fell into the non-sacred produce, and it is prohib- 
ited for non-priests to eat a mixture of feruma and non-sacred 
produce. Nevertheless, the produce found in the basket contain- 
ing the non-sacred produce is permitted, as I say" that the 
teruma fell into the teruma and the non-sacred produce fell into 
the non-sacred produce." 


And Reish Lakish said that this is only the case if the non-sacred 
produce in the basket was greater" in quantity than the teruma 
in the one-se'a vessel, so that even if the teruma fell into the non- 
sacred produce, it is nullified. And Rabbi Yohanan said: The 
mixture is permitted even if the non-sacred produce was not 
greater in quantity than the teruma, as one may rely on the 
assumption that each type of produce fell into its own type. 


Granted, according to Reish Lakish, who maintains that teruma 
nowadays applies by rabbinic law, this is logical, as he maintains 
that even with regard to teruma that is in effect only by rabbinic 
law, we also require the permitted portion of the mixture to be 
greater in quantity so that it can nullify the forbidden part. But 
according to Rabbi Yohanan, it is difficult because if he main- 
tains that even nowadays teruma is mandated by Torah law, how 
can one disregard the concern and permit the mixture based 
merely on the assumption that the events occurred in a way that 
preserves the produce in its permitted state? 


The Gemara answers that Rabbi Yohanan can say: In accordance 
with whose opinion is this baraita taught? It is in accordance with 
the opinion of the Rabbis, who maintain that teruma nowadays 
is in effect only by rabbinic law. 


NOTES 


As | say — Wits INW: The argument of: As | say, is applied in situ- 
ations when an uncertainty exists as to whether there was ever 
an intermingling of forbidden and permitted substances, and so 
there is room to assume that there was never a mixture contain- 
ing a forbidden substance. The rationale is based on the internal 
logic of the idea of an established presumption [hazaka]. Since 
the food had a prior presumption of fitness, proof is required to 
undermine this presumption (see Josafot). Usually, the Gemara 
seeks to buttress this rationale with another justification. 


Two baskets and two se‘a — pgp nw nisip mw: If there were 
two baskets, one filled with non-sacred produce and the other 
with teruma, and before them were two one-se'a containers, 
one filled with non-sacred produce and the other with teruma, 
and the contents of each container fell into a different basket, it 


HALAKHA 


If it was greater — 139W xm: By Torah law, even a bare majority 
of a permitted substance nullifies a forbidden substance. This 
principle may be combined with the argument of: As | say. If 
the permitted part was not larger in quantity, there is an equal 
chance that the mixture is forbidden in such a manner that it is 
not nullified by Torah law (Rashba). 


is assumed that the non-sacred produce fell into the basket of 
non-sacred produce and the teruma into the teruma, even ifthe 
non-sacred produce is not greater in quantity than the teruma, 
in accordance with the opinion of Rabbi Yohanan (Rambam Sefer 
Zera‘im, Hilkhot Terumot 13:14; Shulhan Arukh, Yoreh De'a 11:1). 


LANGUAGE 

Mistake [beduta] - xmta: The word beduta comes from 
the root b-d-h, meaning false. This word is used by the 
Sages to reject an unfounded tradition or halakha. It 
essentially means that the statement in question was never 
made by the Sage to whom it is attributed. Some read: 
Baruta, outside, meaning that the matter is unworthy of 
being included and discussed in the study hall. 
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BACKGROUND 


Seder Olam - abiy VID: Seder Olam is a book that deals 
with the chronology of biblical times and continues its 
chronological outline until the destruction of the Second 
Temple. Woven into its thirty chapters are various halakhot 
and aggadot. The work is based on verses and ancient tradi- 
tions. The Gemara here and elsewhere states that the tanna 
who taught Seder Olam is Rabbi Yosei. 

The book is also called Seder Olam Rabba in order to dis- 
tinguish it from a similar book composed in a later period, 
called Seder Olam Zuta. Seder Olam has been published 
over the generations in several editions, some with various 
commentaries. 
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But I, Rabbi Yohanan, said what I said in accordance with the 
opinion of Rabbi Yosei that a priest who is a hermaphrodite enables 
his wife to eat teruma, and Rabbi Yosei himself maintains that even 
nowadays the halakha of teruma is in effect by Torah law. Accord- 
ingly, I argued that a hermaphrodite enables his wife to eat not only 
teruma, but even the breast and thigh of peace- offerings. 


As itis taught in a baraita in the anthology called Seder Olam,” with 

regard to a verse that speaks of the Jewish people’s return to Eretz 

Yisrael following their exile: “And the Lord your God will bring you 

into the land that your fathers inherited, and you shall inherit it” 
(Deuteronomy 30:5). These two expressions of inheritance teach 

that they had a first inheritance of Eretz Yisrael in the days of 
Joshua and a second inheritance’ at the time of the return from the 

Babylonian exile. That is to say, since the sanctity of the land had 

lapsed when the First Temple was destroyed and the Jewish people 

exiled to Babylonia, a second sanctification was necessary when 

they returned to their land. But they will not have a third inheri- 
tance. In other words, it will never be necessary to sanctify the land 

for a third time, as the second sanctification was permanent. 


And Rabbi Yohanan said: Who is the tanna who taught Seder 
Olam? It is Rabbi Yosei. Since Rabbi Yosei maintains that the 
second sanctification of Eretz Yisrael never lapsed even after 
the destruction of the Second Temple, he also holds that teruma 
nowadays is in effect by Torah law. 


NOTES 


The first and second sanctifications — Tw THWR MWI: 
The nature of the sanctity of Eretz Yisrael in the aftermath of 
the destruction of the Temple, or, according to certain opinions, 
following the fall of the kingdom of Israel, is a subject of dis- 
pute among the tanna‘im and amora‘im. The early authorities 
likewise differ over the halakha in this regard, without reaching 
a consensus. 

The sanctity of the land impacts a variety of halakhot. It is 
clear that the essential sanctity of Eretz Yisrael as the chosen 
land is permanent, in that sanctity can rest only on this land. The 
issue is whether further conditions are necessary for this sanc- 
tity to be halakhically relevant. The additional condition might 
be the existence of the Temple, the presence of a majority of the 
world’s Jews in the land, or an independent Jewish government. 


According to many authorities the sanctity of the land for the 
Sabbatical Year ceased with the cessation of the observance 
of the Jubilee Year, after the exile from Samaria, which means 
that even during the Second Temple period the Sabbatical 
Year was kept only by rabbinic law. The main dispute appar- 
ently concerns the status of terumot and tithes. The Rambam 
maintains that even in this regard the sanctity of the land was 
rabbinic from the beginning of the Second Temple period, and 
all the more so after its destruction. However, the Ra‘avad and 
others assert that the land is sacred by Torah law from the time 
of the second inheritance (see Yam shel Shlomo). There is also 
a difference between these halakhot and those which govern 
halla, the fruit that grows in the first three years after a tree has 
been planted [orla], and the prohibition of diverse kinds. 
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The Gemara raises another objection to Rabbi Yohanan’s opinion: 
But does Rabbi Yohanan maintain that with regard to a mixture 
containing an item that is forbidden by rabbinic law, we do not 
require the permitted portion of the mixture to be greater in 
quantity so that it can nullify the prohibited part? Didn’t we learn 
otherwise in a mishna (Mikvaot 7:2): With regard to a ritual bath" 
that contains exactly forty se'a™ of water, the minimal measure 
of a fit ritual bath, and one added to it a se'a of liquid other than 
water, and then removed from it a se‘a" of the mixture, the ritual 
bath remains fit, as the liquid that was added was nullified in 
the forty sea of water, so that when one sea of the mixture was 
removed there still remained the requisite forty se‘a of fit water. 
And Rabbi Yehuda bar Sheila said that Rabbi Asi said that Rabbi 
Yohanan said that this halakha applies up to the greater part" of 
the ritual bath. 


The Gemara clarifies the opinion of Rabbi Yohanan: What, is it 
not that its greater part must remain, i.e., that most of the original 
forty sea of water must remain in the ritual bath? In other words, 
up to nineteen sea of other liquids may be added to the ritual bath, 
with an equal quantity of the mixture then removed from it, and 
these other liquids are nullified by the ritual bath water. But if 
twenty sea are removed, so that fit water no longer constitutes the 
majority, the ritual bath is no longer fit for use. Since certain liq- 
uids are unfit for a ritual bath only by rabbinic law, this shows that 
even with respect to rabbinic prohibitions the permitted portion 
of a mixture must be greater in quantity, so that it can nullify the 
prohibited part. The Gemara refutes this proof: No, it means that 
its greater part must not be removed, but if the water and other 
liquids are present in equal proportion, the ritual bath remains fit. 


And if you wish, say an alternative explanation of Rabbi Yohanan’s 
opinion: It is different here, with regard to the case of two baskets, 
one of which contains teruma, since it may be said: As I say that 
the teruma fell into the teruma and the non-sacred produce fell 
into the non-sacred produce, it is therefore assumed that that is 
what actually took place, and therefore the permitted portion need 
not be the greater part of the mixture. 


§ We learned in the mishna: A hermaphrodite may marry a 
woman. This formulation indicates that he may do so ab initio, as 
he is considered a full-fledged male. Accordingly, a hermaphrodite 
who is a priest should enable his wife to eat the breast and thigh 
of peace-offerings, as is maintained by Rabbi Yohanan, and against 
the opinion of Reish Lakish. The Gemara rejects this argument 
and suggests that the text be emended: Teach in the mishna: Ifhe 
married. That is to say, ifhe married a woman, the marriage is valid 
and a bill of divorce is required, as it is possible that he is a male. 
But even if he married, he does not enable his wife to eat teruma, 
as he may be a female. 


The Gemara raises a difficulty: But doesn’t the mishna teach that 
he may marry a woman, which indicates that he may do so ab 
initio? The Gemara rejects this argument: And according to your 
reasoning, what is the meaning of the next clause: But he may 
not be married to a man? This teaching is certainly referring to a 
case after the fact, as, ifhe is a full-fledged male there would be no 
reason to say that he may not be married to a man ab initio. Rather, 
what is the meaning of: He may not be married to a man? It means 
that even after the fact the marriage is not valid. This being the 
case, when the mishna states that a hermaphrodite may marry a 
woman, it is also speaking after the fact. 


It may be said in response: No; the words: May marry, indicate 
that a hermaphrodite may marry a woman ab initio, whereas the 
words: But he may not be married, mean that his marriage to a 
man is not valid even after the fact. Accordingly, the difficulty 
raised against Reish Lakish remains. 


NOTES 

Didn't we learn: A ritual bath - mpa pa xm: Rashi 
and other commentaries explain the difficulty that this 
poses to Rabbi Yohanan's opinion on the basis of the 
assumption, at least in the first answer, that Rabbi 
Yohanan’s ruling does not rest on the argument of: As 
| say. For they understand that he in fact permits all 
such mixtures since he does not require a majority of 
permitted substance for the nullification of a rabbinic 
prohibition. The Gemara questions this opinion based 
on the mishna in tractate Mikvaot, which indicates that 
a majority is needed even for prohibitions of rabbinic 
origin. This interpretation raises several problems from 
other issues with regard to the halakhot of nullification 
of rabbinic prohibitions, which are discussed at length 
by the early authorities (see Ramban’s Kuntres Aharon and 
Rashba). The Ritva explains that the difficulty is based on 
the argument of: As | say, as one can also say in the case 
of the ritual bath that the seʻa he removed is the same 
one that he added. According to this opinion, the second 
answer is that in the case of the baskets it might in fact be 
the exact same se‘a, whereas with regard to a ritual bath 
the waters intermingle and therefore he cannot possibly 
take out the very same liquid he added. 


Added a sea and removed a se‘a - "XD bon TND (n): 
According to Rashi and Tosafot this is referring to liquid 
other than water, but which does not have a particular 
coloring, such as fruit juice. The Rambam, Ra'avad, and 
others contend that this halakha applies solely to drawn 
water, which only invalidates the ritual bath according to 
rabbinic law. It is possible that the Meiri maintains that 
the mishna refers to both fruit juice and drawn water. 


Up to the greater part - i319 ty: Many early authorities 
struggle to explain this clause in accordance with Rashi's 
opinion that the mishna is referring to fruit juice. The 
problem is that it is unanimously agreed that one cannot 
mmoerse in fruit juice, even by Torah law, which means 
his is not a rabbinic prohibition at all. The answer given 
is that by Torah law each drop of the liquid is nullified as 
enters the mixture, and it is the Sages who decreed 
hat it is not nullified (Tosefot HaRosh); alternatively, 
hey declared the ritual bath unfit in this particular case 
because they wanted it to be noticeable that the water 
is the majority. The Ramban suggests that if the fruit juice 
eaves the color of the water unchanged, then it invali- 
dates the fit water only by rabbinic law. 


BACKGROUND 

Forty se'a - MXD DYW: Forty sea is the equivalent of 
eighty hin or 5,760 egg-bulks, which is the minimum 
quantity of water necessary for a ritual bath. The forty-sea 
measure is the basis of all modern calculations of the 
various measures of volume. The Talmud states that the 
dimensions of a ritual bath must be three cubits by one 
cubit by one cubit, and that its volume must be forty se‘a. 
Therefore, according to the calculation of Rabbi Hayyim 
Nae, a ritual bath must contain 332 2 of water, and, accord- 
ing to the calculations of the Hazon Ish, 573 2. 


HALAKHA 

A ritual bath that contains...forty se’a, etc. - mpa 
*DIAKD DYN ja ww: If a sea of drawn water was 
added to a ritual bath that contained precisely forty sea 
of fit water, and a sea of the mixture was subsequently 
removed, even if this process is repeated many times the 
ritual bath remains fit, in accordance with the opinion of 
Rabbi Yohanan, who establishes the mishna as referring 
to drawn water. Some (Shulhan Arukh) say that this is 
referring to a sea of fruit juice or other liquids, rather than 
water (Rambam Sefer Tahara, Hilkhot Mikvaot 4:7; Shulhan 
Arukh, Yoreh De‘a 201:24). 
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HALAKHA 


A hermaphrodite is a creature unto himself — 71a Dixit 
xT mayyy Da: If a tumtum or hermaphrodite. betrothed a 
woman or was betrothed by a man, the validity of the betrothal 
is in doubt and therefore a bill of divorce is required owing to 
the uncertainty. The halakha is ruled in accordance with Rabbi 
Yosei’s opinion as recorded in the baraita. 

The Rema, based on Rashi, Josafot, and the Rosh, maintains 
that a hermaphrodite is considered a definite male, as the rul- 
ing of the mishna is followed rather than that of the baraita 
(Rambam Sefer Nashim, Hilkhot Ishut 2:24; Shulhan Arukh, Even 
HaEzer 44:5). 
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The Gemara challenges this understanding: But from the fact 
that the mishna teaches in the latter clause: Rabbi Eliezer says 
that if a man had intercourse with a hermaphrodite, he is liable 
to receive the punishment of stoning on his account as ifhe had 
relations with a male, this proves by inference that the first 
tanna is uncertain as to whether or not a hermaphrodite is con- 
sidered a full-fledged male, and this presents a difficulty to Rabbi 
Yohanan’s opinion. 


The Gemara answers: No, it is obvious both to this Master and 
to that Master that a hermaphrodite is deemed a full-fledged 
male. The practical difference between them relates to the ques- 
tion of whether one is liable to receive the punishment of stoning 
for intercourse with him at only one place or at two places. As 
one Sage, the first tanna, holds that one is liable to be punished 
with stoning on a hermaphrodite’s account for intercourse at two 
places, whether he penetrated him anally, in the manner of homo- 
sexual intercourse, or through his female organ. Since the her- 
maphrodite is deemed a male, one is liable to be punished with 
stoning for intercourse at either place. And one Sage, Rabbi 
Eliezer, holds that one is liable to be punished with stoning for 
relations with a hermaphrodite only if he penetrated him anally, 
as if he were a male. 


Rav said: 


The mishna here, which states that according to Rabbi Yosei a 
priest who is a hermaphrodite enables his wife to eat teruma, is 
not" to be relied upon in the presence of a baraita that teaches 
otherwise. As it is taught in a baraita that Rabbi Yosei says: 
A hermaphrodite is a creature unto himself,"*" and the Sages 
did not determine whether he is a male or a female. He is con- 
sequently prohibited from marrying a woman, and if he does so 
he does not enable her to eat teruma. 


BACKGROUND 


A hermaphrodite is a creature unto himself — 13 DIVIN 
x17 Fay 1993: Modern medicine distinguishes between two 
different kinds of hermaphrodite: The more common case of a 
pseudo-hermaphrodite, who only appears to be a hermaphro- 
dite, and a true hermaphrodite. A true hermaphrodite has both 
male and female gonads, i.e., testicles and ovaries. A pseudo- 
hermaphrodite, however, has the gonads of a single gender, 
although he has the external sex organs of both genders. 

Due to this dual identity a hermaphrodite cannot be 
regarded as male or female, unlike a tumtum, whose sexual 
identity remains concealed due to a developmental defect. 
For this reason, the Sages regarded a hermaphrodite as a third 
gender, a male-female, who does not belong to either sex. 
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NOTES 


The mishna is not - pram) xm: The Gemara assumes 
that the halakha governing a hermaphrodite i is part of the 
statement of Rabbi Yosei and Rabbi Shimon, although this 
is not obvious from the mishna itself, as Rabbi Yehuda’s 
comments intervene. Rabbi Avraham min HaHar explains 
that since only Rabbi Yosei and Rabbi Shimon deal with 
a hermaphrodite in the mishna, it is clear that the last 
halakha is also theirs, despite the fact that the teaching of 
a different tanna is parenthetically inserted in the middle of 
their statement. In the Jerusalem Talmud, on the other hand, 
this halakha of a hermaphrodite is understood as a continu- 
ation of Rabbi Yehuda's statement. This opinion removes 
many of the difficulties arising from the Babylonian Talmud’s 
understanding. 


A creature unto himself — ayy 9393 793: The early authori- 
ties note that the phrase: A creature unto himself, has more 
than one meaning. Subtle differences in the way this phrase 
should be understood lead to conflicting opinions with regard 
to the definition of a hermaphrodite. According to Tosafot, a 
hermaphrodite is called: A creature unto himself, because he 
remains in a permanent state of uncertainty that can never 
be clarified. The Rambam's ruling concerning a hermaphrodite 
indicates a similar understanding. In contrast, the Ramban, in 
his Kuntres Aharon, maintains that a hermaphrodite is literally a 
separate type of being, neither a male nor a female but a third 
gender. The early and later authorities include intermediate 
opinions that lie between these two extreme views. Some 
contend that a hermaphrodite is half male and half female, or 
else comprised of two elements, the status of each of them 
being in doubt. Other possibilities are also suggested (see 
Einayim LaMishpat). 
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The Gemara asks: On the contrary, say that the baraita is not to be 
relied upon in the presence of the mishna here, as baraitot are 
generally considered less authoritative than mishnayot. The Gemara 
answers: From the fact that Rabbi Yosei left his colleague," Rabbi 
Shimon, as the mishna’s ruling is attributed to both Rabbi Yosei 
and Rabbi Shimon whereas the teaching of the baraita is reported 
only in the name of Rabbi Yosei, learn from this that Rabbi Yosei 
retracted his original opinion that he had maintained together with 
Rabbi Shimon and reached a different conclusion. 


And Shmuel said the reverse: The baraita is not to be relied upon 
in the presence of the mishna here. The Gemara asks: On the 
contrary, say that the mishna here is not to be relied upon in the 
presence of the baraita, as we have heard that Shmuel takes into 
consideration even an individual dissenting opinion appearing in 
a baraita. The Gemara answers: This applies only when the mishna 
itself is not thereby uprooted, as the baraita merely adds to it. But 
when the mishna is uprooted by a contrary statement taught in a 
baraita, he does not take it into consideration. 


The Sages of the school of Rav said in the name of Rav that the 
halakha is in accordance with the opinion of Rabbi Yosei, both 
with regard to the halakha of a hermaphrodite" and with regard 
to the halakha of grafting. And Shmuel says: The halakha is in 
accordance with his opinion with regard to the laws of protracted 
labor’ and forfeiture. 


The Gemara clarifies: The halakha of a hermaphrodite is that which 
we just said, that he is considered a creature unto himself (Rabbeinu 
Hananel). The halakha of grafting is as we learned in a mishna 
(Shevi’it 2:6): One may not plant," or sink the shoot ofa vine into 
the ground, or graft a shoot onto a tree on the eve of the Sabbatical 
Year less than thirty days before Rosh HaShana, lest it take root 
in the seventh year. And if he planted or sank or grafted, he must 
uproot it. Rabbi Yehuda says: Any graft that does not take root 
in three days will never take root, and therefore it is prohibited to 
plant only for three days before the start of the Sabbatical Year. 
Rabbi Yosei and Rabbi Shimon say that it takes two weeks for a 
plant to take root. 


NOTES 


From the fact that Rabbi Yosei left his colleague — a1 paw 7 
man ab Dt: The early authorities discuss the following question: 
Why couldn't one say just the opposite, i.e., that Rabbi Yosei 
changed his mind with regard to his lone dissenting opinion 
and accepted Rabbi Shimon’s opinion? Several explanations have 
been suggested. One suggestion is that the Mishna, redacted by 
Rabbi Yehuda HaNasi, preceded the Josefta, compiled by Rabbi 
Hiyya, and therefore the teaching of the baraita must be the later 
one (Tosafot Yeshanim; Tosefot HaRosh). Alternatively, the phrase: 
And the Sages did not determine, indicates that the scholars 
had already discussed this case, with some of them claiming 
hat a conclusion can be reached. Therefore, when Rabbi Yosei 
disagrees with them, it can be assumed that his objection is 
referring to Rabbi Shimon’s opinion as well (Josafot Yeshanim). 
Furthermore, if the baraita came before the mishna it should also 
have mentioned Rabbi Shimon’s dissenting view. Its omission of 
he latter indicates that the baraita seeks to dispute the mishna’s 
earlier ruling (Ritva). 


The halakha is in accordance with Rabbi Yosei with regard to 
a hermaphrodite — pimi nxa pi *a1D mba: The commentar- 
ies disagree about the meaning of Rav's statement, specifically 
with regard to whether he rules in accordance with Rabbi Yosei’s 
opinion as stated in the mishna or the baraita. Most early authori- 
ties (Rabbeinu Hananel; Rif; Rid; Ritva) maintain that Rav accepts 
Rabbi Yosei’s view in the baraita, as his statement is placed 
alongside the latter source. By contrast, Rashi, Tosafot, and Rabbi 
Yehuda al-Madari claim that Rav is referring to the mishna. Their 
proof is that his grouping of the halakha of a hermaphrodite 
with that of grafting shows that Rav does not come to rule in 
accordance with Rabbi Yosei in general, but only in rulings with 
regard to which Rabbi Yosei agrees with Rabbi Shimon, and so 
Rav must be referring to the mishna. The Ramban accepts Rab- 
beinu Hananel's opinion, but he combines the explanations and 
says that Rav was certainly speaking of those cases where Rabbi 
Yosei and Rabbi Shimon issued a combined ruling; however, the 
very fact that he states that the halakha is in accordance with 
Rabbi Yosei, and not in accordance with Rabbi Yosei and Rabbi 
Shimon, proves that he wishes to rule in accordance with Rabbi 
Yosei’s sole dissenting opinion. 


BACKGROUND 
Protracted labor — wip: In addition to the bleeding 
that occurs during labor, one of the signs of imminent 
childbirth is a bloody discharge from the uterus. Usually 
this occurs the day before birth, but it can happen as 
early as a week or more beforehand. 

Itis also possible for the placenta to develop a hole. In 
such a case the woman might bleed well before the time 
she gives birth, at different stages of the development of 
the fetus. The disagreement in the Gemara here might 
relate to the classification of this phenomenon. Should it 
be seen as part of the natural birth process, in which case 
the blood would be associated with the labor, or is it a sui 
generis pathological phenomenon, which would mean 
that halakhically it would be considered blood of ziva? 


HALAKHA 

One may not plant, etc. — 15) pyyia px: Even nowadays 
it is prohibited to plant, sink, or graft trees shortly before 
the start of the Sabbatical Year. There must be sufficient 
time for the plant to take root and still leave thirty days 
before Rosh HaShana of the Sabbatical Year. The time for 
taking root is two weeks, in accordance with the opinion 
of Rabbi Yosei and Rabbi Shimon (Rambam Sefer Zera’im, 
Hilkhot Shemitta 3:11). 
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NOTES 


Protracted labor — !wip: The following halakhot apply to the 
monthly cycle of a menstruating woman. Any blood that she 
sees during the first seven days from the start of the bleeding is 
considered menstrual blood, the halakhot of which are written 
explicitly in the Torah. This is followed by eleven days during 
which any bleeding she experiences is considered blood of ziva. 
If she sees blood on three consecutive days during that period 
she becomes a zava, whose halakhot differ from those of a 
menstruating woman. Although a woman does not typically 
experience bleeding during pregnancy, she continues count- 
ing this cycle as before, and if she experiences bleeding on a 
day on which she could have expected to see menstrual blood 
were she not pregnant, she has the status of a menstruating 
woman. If bleeding occurs on the other days of the cycle, she 
is a zava. However, she has the status of a zava only if the 
bleeding is spontaneous and not due to some external factor. 
Consequently, if the bleeding occurs near childbirth, during 
protracted labor, it is treated as the blood of childbirth, which 
does not impart ritual impurity. The question discussed here is: 
How long before childbirth does this halakha apply? 
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And Rav Nahman said that Rabba bar Avuh said: According to 
the first tanna, who says thirty days, he means that thirty days 
are required for the tree to take root and another thirty days are 
required for the addition to the Sabbatical Year, as the prohibitions 
of the Sabbatical Year apply already during the last thirty days of 
the sixth year. It is consequently prohibited to plant sixty days 
before Rosh HaShana. And similarly, according to Rabbi Yehuda, 
who says three days, he means that three days are required for 
the tree to take root and another thirty days are required for the 
addition to the Sabbatical Year. And so too, according to Rabbi 
Yosei and Rabbi Shimon, who say two weeks, they mean that two 
weeks are required for the tree to take root and another thirty 
days are required for the addition to the Sabbatical Year. Rav rules 
on this matter in accordance with the opinion of Rabbi Yosei. 


And Shmuel said that the halakha is ruled in accordance with 
the opinion of Rabbi Yosei with regard to protracted labor and 
proscription as well. The Gemara explains: What is the case 
of protracted labor?" As we learned in a mishna (Nidda 36b): 
Ordinarily a woman who experiences a flow of blood on three 
consecutive days during a time of the month when she does not 
expect to experience menstrual bleeding is rendered ritually 
impure as a zava. However, if she experiences such bleeding 
while she is in protracted labor, the bleeding is attributed to her 
labor, and she is governed by the halakhot of a woman after 


childbirth. 


The tanna’im disagree about the question: How long is a woman’s 
period of protracted labor?" For what period of time prior to her 
giving birth is the bleeding attributed to her labor? Rabbi Meir 
says: It is up to forty or fifty days before she delivers. Rabbi 
Yehuda says: Her month suffices for her, i.e., it is from the 
beginning of the month in which she gives birth. Rabbi Yosei 
and Rabbi Shimon say: Protracted labor does not last for more 
than two weeks. Shmuel rules in accordance with Rabbi Yosei 
in this case. 


What is this halakha of proscription? As we learned in a mishna 
(Kilayim 7:4): If one causes his grapevine to overshadow the 
grain of another," he has proscribed it, rendering it forbidden as 
a food crop in a vineyard, and he bears financial responsibility 
for it, i.e., he must compensate the other individual for the loss 
of the produce that has been rendered forbidden. This is the 
statement of Rabbi Meir. Rabbi Yosei and Rabbi Shimon say: 


HALAKHA 


How long is her protracted labor — Aw? xm TaD: Any 
bleeding experienced by a woman during labor is considered 
to be the result of her labor. If the bleeding occurs during 
the period of time in which she would ordinarily expect to 
menstruate, she is ritually impure as a menstruating woman; 
if it occurs at any other time, she is ritually pure. The period 
of protracted labor begins fourteen days before childbirth, 
provided that she gives birth to a viable child. Any bleeding 
that occurs beforehand is considered ziva blood and is impure. 
If she subsequently gives birth she is governed by the halakhot 
applying to a woman who gives birth while in a state of ziva, in 
accordance with the opinion of Rabbi Yosei and Rabbi Shimon, 
against that of Rabbi Meir (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 71). 


One who causes his grapevine to overshadow the grain 
of another - ian ngan vas by i293 J202: One cannot ren- 
der produce forbidden as food crops in a vineyard if it does 
not belong to him. Therefore, if one causes his grapevine to 
overshadow the grain of another, the fruit of his vine is forbid- 
den but the other individual's produce remains permitted, in 
accordance with the opinion of Rabbi Yosei and Rabbi Shimon. 
Although it would appear that Rav ruled against this opinion, 
and the halakha follows the opinion of Rav rather than Shmuel 
in matters of ritual law, since there is a dispute with regard to 
Rav's own teaching in this case Shmuel’s clear ruling is fol- 
lowed. Furthermore, the Jerusalem Talmud indicates that even 
Rav agrees with Rabbi Yosei, and the mishna explicitly states 
that they ruled in practice in accordance with this opinion 
(Rambam Sefer Zera’im, Hilkhot Kilayim 5:8 and Kesef Mishne 
there; Shulhan Arukh, Yoreh De‘a 296:4). 
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A person cannot render forbidden an item that is not his." Since 
the grain does not belong to him, he cannot render it forbidden. 
According to Shmuel, the halakha is in accordance with Rabbi Yosei 
in this case as well. 


A dilemma was raised before the Sages: As for a hermaphrodite, 
what did Shmuel say?" It was stated in the name of Rav that the 
halakha is ruled in accordance with the opinion of Rabbi Yosei 
with regard to a hermaphrodite, but no ruling was attributed to 
Shmuel concerning this case. The Gemara suggests: Come and hear, 
as Shmuel said to Rav Anan: The baraita is not to be relied upon 
in the presence of the mishna. This indicates that Shmuel rejects 
Rabbi Yosei’s opinion as stated in the baraita that a hermaphrodite 
is considered a creature unto himself. 


The Gemara asks further: Concerning grafting, what did Shmuel 
say? The Gemara suggests: Come and hear, as Shmuel said to Rav 
Anan that he should teach in accordance with the opinion of the 
one who said that it is prohibited to plant for thirty-three days 
before Rosh HaShana of the Sabbatical Year. Evidently, he ruled on 
this matter in accordance with the opinion of Rabbi Yehuda, and not 
that of Rabbi Yosei. 


The Gemara continues to ask along these lines: With regard to the 
case of protracted labor, what did Rav say? Does he accept Rabbi 
Yosei’s opinion, as does Shmuel? No resolution was found for this 
question, and the Gemara concludes that this dilemma shall stand 
unresolved. 


The Gemara further inquires: With regard to proscription, what did 
Rav say? Rav Yosef said: Come and hear, as Rav Huna said that Rav 
said that the halakha is not in accordance with the opinion of Rabbi 
Yosei. Abaye said to him: What did you see that led you to rely on 
that source? Rely on this source; as Rav Adda said that Rav said 
that the halakha is in fact in accordance with the opinion of Rabbi 
Yosei. There is, then, a tradition that Rav accepted Rabbi Yosei’s view. 
The Gemara responds: When it is stated that the Sages of the school 
of Rav said a teaching, to whom is it referring? The reference is to 
Rav Huna. And it was Rav Huna who said that the halakha is not 
in accordance with the opinion of Rabbi Yosei. It may be presumed, 
then, that Rav Adda’s version of Rav’s ruling is in error, as preference 
is given to the report of Rav’s preeminent disciple, Rav Huna. 


§ It is taught in the mishna that Rabbi Yehuda says: If a tumtum, 
whose external sexual organs are indeterminate, was torn open so 
that his genitals were exposed, and he was found to be a male, he 
must not perform halitza because he is treated like a eunuch. Rabbi 
Ami said: What would Rabbi Yehuda do with the tumtum living in 
the town of Biri, who was placed in a seat" for an operation, and 
the tissue covering his genitals was torn open and he later fathered 
seven children? Evidently, a tumtum who was torn open is not neces- 
sarily sexually impotent. The Gemara answers that Rabbi Yehuda 
could have said to you: Go and inquire about his children and 
find out from where they came. He did not believe that they were 
fathered by this man but rather by someone else. 


It is taught in a baraita: Rabbi Yosei, son of Rabbi Yehuda, says: A 
tumtum must not perform halitza, as perhaps he will be torn open 
and found to be a eunuch by natural causes. The Gemara asks: Why 
did he formulate his teaching in this manner? Is that to say that every 
tumtum who is torn open is a male? It is certainly possible for a 
tumtum to be found to be a female. The Gemara explains: This is 
what he said: A tumtum must not perform halitza, as perhaps he will 
be torn open and found to be a female, who certainly cannot per- 
form halitza, and even if he is found to be a male, perhaps he will 
be found to be a eunuch by natural causes. 
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NOTES 


A person cannot render forbidden an item that is 
not his - bw SYRW 117 IDI DTN pre: Josafot raise a 
basic question: Does it follow from this principle that 
even if one actively mingled his forbidden substance 
with someone else's permitted food that the mixture 
remains permitted? To answer this question, they 
explain that this principle applies only to cases in which 
one's thoughts and intentions are a determining factor. 
They attempt to prove that this is true of food crops in 
a vineyard as well. Continuing the line of thought of 
Tosafot, Rabbi Avraham min HaHar contends that there 
is a difference between a prohibition performed with 
the object itself, e.g., cooking meat with milk, and a 
case when the prohibition applies without any physical 
change occurring to the item, as in the case of food 
crops in a vineyard, where no change occurs to either 
the produce or the grapes. He further explains that this 
is connected to the amoraic dispute over whether or not 
one can render forbidden an item that does not belong 
to him if he performs an action that affects the object. 
Tosafot Yeshanim claim that food crops in a vineyard is 
a special case, as the verse states: “Your field” (Leviticus 
19:19), implying that the prohibition takes effect only 
with respect to the owner of the field. This also appears 
o be the opinion of Rabbi Shimshon of Saens, who 
ollows the Jerusalem Talmud and says that it is due to a 
biblical decree concerning food crops in a vineyard that 
one cannot render the produce forbidden if it is not in 
his possession (see Kovetz He‘arot). 


What did Shmuel say - yinw ny b ma: Doesn't the 
very fact that Shmuel did not say the same as Rav prove 
hat he disagrees with his ruling? One explanation is 
hat the question is whether Shmuel’s statement was 
originally issued as a response and in opposition to Rav, 
or if he was merely adding to Rav’s words. It is likewise 
possible that Rav does not disagree with Shmuel, but he 
felt that in the cases mentioned by Shmuel there was 
no need to state that the halakha is ruled in accordance 
with the opinion of Rabbi Yosei and Rabbi Shimon, as 
theirs is the majority opinion (Arukh LaNer). 


Who was placed in a seat — mpya ax AIAN: Rabbi 
Avraham min HaHar explains that this expression is a 
reference to marriage, as they sat him on the special 
chair prepared for a bridegroom. In other words, after it 
was decided that he would take a wife, he underwent 
the necessary operation. 


BACKGROUND 


The tumtum of Biri — 37 oww: This was one of 
uncertain gender who was torn open and discovered 
to be a man whose genitals were covered by a layer 
of skin. This is why it was permitted for him to marry a 
woman, as he was evidently a man, similar to a tumtum 
whose sexual organ is concealed but whose testicles 
are visible. The chances that such an individual, whose 
testicles were covered for many years, could eventually 
impregnate a woman are slim, as even if he could have 
intercourse with a woman his sperm cells would likely 
be incapable of fertilization. All the more so is this true 
of a full-fledged tumtum, who suffered a hormonal delay 
in the development of his sex organs over many years, 
as even if this situation were to change he would still be 
unable to father a child. 
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HALAKHA 


One is liable on account of a hermaphrodite as if he had 
relations with a male - 1313 voy pan DiM: Ifa man 
had sexual relations with a hermaphrodite i in the manner of 
homosexual intercourse, he is liable to be stoned. However, 
if he had intercourse with him by way of his female organ, he 
is exempt. The halakha follows the opinion of Rabbi Eliezer, 
in accordance with the Gemara’'s clarification that this is the 
opinion of the Rabbis, against that of Rabbi Simai (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 1:15). 


PERSONALITIES 


Bar Hamedurei - 171377 1a: This Sage, about whom almost 
nothing is known, was a disciple of Shmuel who transmitted 
halakhot in his master’s name. He lived during the period of 
Rava as well, and Rava cites several teachings in his name, 
almost all of them introduced with the phrase: The Sage bar 
Hamedurei explained the matter to me. 

The Arukh reads his name as bar Hamedudei, and he 
explains that Hamedudei means one who heats cauldrons 
dudei], i.e., a cook. Based on this, it is possible that bar 
Hamedurei, who is never mentioned by any proper name or 
itle, was an ordinary man who was never counted among 
he ranks of the Sages, but because he spent time in the 
presence of scholars, he heard words of Torah from their 
mouths and even merited to contribute of his own knowl- 
edge to their discussions. 


NOTES 

Two manners of lying — mia3w1 w: Some early authorities 
maintain that the dispute is whether a hermaphrodite is a 
full-fledged male with an additional organ that does not 
affect his essential nature, or whether he merely resembles 
a male. Accordingly, the opinion that he is a full-fledged 
male renders one liable for two manners of lying with him, 
as even if he engaged in relations through his female organ 
he was still a male at the time of intercourse. The Rashba 
inquires as to why this view is not considered equivalent 
to Rabbi Yosei’s opinion in the mishna, as he, too, claims 
that a hermaphrodite is a full-fledged male. He answers 
that Rabbi Yosei and Rabbi Shimon in the mishna do follow 
this opinion, but the Gemara wished to cite a proof from an 
explicit teaching to this effect. 

It has been pointed out that the Rambam’s ruling that 
a hermaphrodite is of doubtful status, but that neverthe- 
less a man is liable to be stoned for sexual relations with 
him, is based on the assumption that a hermaphrodite is a 
unique being, whose prohibition to engage in homosexual 
intercourse is derived from the inclusive term: “And. ..a male 
[veet zakhar]" (Leviticus 18:22). The term “et” is understood 
as indicating one who is similar to, but not exactly the same 
as, a male. However, this does not mean that he is actually a 
male (see Rashba and Ritva). 
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The Gemara asks: What is the practical halakhic difference 
between the opinions of Rabbi Yehuda and Rabbi Yosei? Rava 
said: There is a practical difference between them as to whether 
the halitza performed by a tumtum disqualifies the brothers in a 
case where there are other brothers in addition to the tumtum. 
According to Rabbi Yehuda, a tumtum is regarded as definitely sexu- 
ally impotent, and therefore his halitza is of no consequence. There- 
fore, if the tumtum went ahead and performed halitza, he has not 
disqualified the other brothers from performing levirate marriage. 
According to Rabbi Yosei, however, he is only doubtfully sexually 
impotent, and therefore he has disqualified the other brothers from 
performing levirate marriage. And there is also a difference between 
them as to whether the tumtum must perform halitza where there 
are no other brothers besides him. According to Rabbi Yehuda he 
need not do so, whereas according to Rabbi Yosei he must perform 
halitza owing to his uncertain status. 


§ Rav Shmuel bar Yehuda said that Rabbi Abba, brother of 
Rabbi Yehuda bar Zavdi, said that Rav Yehuda said that Rav said: 
With regard to a hermaphrodite, one is liable to receive the pun- 
ishment of stoning on his account for intercourse at two places, 
whether one penetrated him anally, in the manner of homosexual 
intercourse, or through his female organ. The Gemara raises an 
objection against this from the following teaching. Rabbi Eliezer 
said: If one had intercourse with a hermaphrodite, he is liable to 
be punished with stoning on his account as if he had relations with 
a male." In what case is this statement said? It is ifhe had relations 
with him through his male organ, i.e., in the manner of homosexual 
intercourse, but ifhe engaged in intercourse with him through his 
female organ, he is exempt. 


The Gemara answers that Rav stated his opinion in accordance 
with the opinion of this tanna, as it is taught in the following 
baraita: Rabbi Simai says: With regard to a hermaphrodite, one 
is liable to be punished with stoning on his account for inter- 
course at two places. The Gemara asks: What is the reasoning of 
Rabbi Simai? Rava said: The Sage bar Hamedurei’ explained the 
matter to me, based on an allusion to this halakha found in the 
Bible. The verse states: “And you shall not lie with a male as with 
awoman [mishkevei isha]” (Leviticus 18:22). The phrase mishkevei 
isha, referring to lying with a woman, appears in the plural. Now, 
what male has two manners of lying?" You must say that this is 
referring to a hermaphrodite, and the plural form mishkevei, mean- 
ing: Lyings, indicates that there is liability for both manners of 
intercourse with him. 


The Gemara asks: And how do the Rabbis who disagree with 
Rabbi Simai counter this argument? The Gemara explains: 
Although he has two manners of lying, it is nevertheless written: 


“With a male,” indicating that one is liable to be stoned on a 


hermaphrodite’s account only if he had relations with him in the 
manner ofa male. 


The Gemara asks: And the Rabbis, who explain this entire verse as 
referring to a hermaphrodite, from where do they derive that a man 
is prohibited from engaging in relations with an ordinary male? 
The Gemara answers: They derive it from the words “a woman.” 
The Gemara asks further: And from where do the Rabbis derive 
that one is liable to be punished for engaging in intercourse with a 
woman who is forbidden to him even if he engaged in relations in 
an unnatural manner, i.e., anal intercourse? The Gemara responds: 
They derive it from the inclusive “and” in “and... with a woman.” 


§ Rav Shezvi said that Rav Hisda said: Not in all regards did 
Rabbi Eliezer say that a hermaphrodite is a proper male. As, if 
you say so, that a hermaphrodite is a proper male in every aspect, 
then with regard to consecrated animals an animal that is a 
hermaphrodite should become sacred if one consecrated it. 
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And from where do we derive that it does not become sacred? 
As the Sages taught in a baraita: With regard to a bird used for 
sexual relations with a human being, and one set aside" for idola- 
trous purposes, and one that itself was worshipped as an idol, and 
one given as payment to a prostitute (see Deuteronomy 23:19), and 
one that was the price of a dog received in exchange for the sale 
of a dog (see Deuteronomy 23:19), and similarly, a bird that is a 
tumtum or a hermaphrodite, if one killed any of these birds by 
pinching their necks in the manner of an offering rather than by 
ritual slaughter, the birds render him and the garments he is wear- 
ing ritually impure, when the birds are eaten and come into con- 
tact with his throat."" The reason is that pinching is valid only for 
sacrificial birds; any other bird that is killed by pinching is deemed 
an unslaughtered carcass. Since none of these birds are fit to be 
sacrificed, pinching their necks renders them unslaughtered car- 
casses, and the unslaughtered carcass of a clean bird imparts ritual 
impurity when it is eaten and reaches the individual's throat. 


Rabbi Eliezer says: If one pinched the neck of a bird that is a 

tumtum or a hermaphrodite, it does not render him and the gar- 
ments he is wearing ritually impure when it is eaten and comes 

into contact with his throat, as the sanctity of an offering does in 

fact apply to it. As Rabbi Eliezer would say: Wherever it is explic- 
itly stated in the Torah “male” and “female,” you are to remove a 

tumtum and a hermaphrodite from among them, as their gender 
status is in doubt. This is true of animal offerings, with regard to 

which the Torah uses the terms male and female. In the case of a 

bird-offering, however, since male and female are not stated with 

regard to it, but instead the Torah simply mentions turtledoves 

and young pigeons, you are not to remove a tumtum and a herma- 
phrodite from among them, as they are fit for the altar. It is evident 
then that Rabbi Eliezer maintains that a hermaphrodite is not 

considered a proper male with respect to offerings. 


Rav Nahman bar Yitzhak said: We too learned this explicitly in a 
baraita that states: Rabbi Eliezer says: 


Forbidden crossbred livestock, an animal with a condition that 
will cause it to die within twelve months [tereifa]," an animal 
delivered through the abdominal wall,’ and an animal that is a 
tumtum or a hermaphrodite do not become sacred" and do not 
render another animal sacred in their place. 


HALAKHA 


Forbidden crossbred livestock and a tereifa, etc. - oon 
"73119101: If one attempted to substitute for an animal that had 
been “designated as an offering a crossbred animal, an animal 
with a condition that will cause it to die within twelve months 
[tereifa], an animal delivered through the abdominal wall, or an 


animal does not become sacred, and it is as though one had 
tried to transfer the sanctity of the offering to a camel or a 
donkey. The halakha follows the opinion of Rabbi Eliezer, in 
accordance with Shmuel's explanation (Rambam Sefer Korbanot, 
Hilkhot Temura 1:17). 


animal that is a tumtum or a hermaphrodite, the substituted 


They do not become sacred - pwit? x»: Why is it necessary to 
cite Shmuel's explanation that the phrase: They do not become 
sacred, is referring to substitution? Even if one would claim that: 
They do not become sacred, is referring to the initial consecra- 
tion of an offering, this still proves that a hermaphrodite is not 


NOTES 


statement, one might have said that a hermaphrodite does not 
become sacred because it is considered a male with a blemish. 
The Gemara therefore cites Shmuel’s teaching that although 
a blemished animal becomes sacred through substitution, a 
hermaphrodite does not. 


a male. The Arukh LaNer answers that were it not for Shmuel’s 


HALAKHA 


A bird used for sexual relations, and one set aside, 
etc. = 1) nSP awa: A bird offering that was killed 
by pinching is not considered an unslaughtered carcass 
with respect to the halakhot of ritual impurity. This halakha 
applies only if the bird was fit for sacrifice, but if it was used 
for sexual relations with a human being, or set aside for 
idolatrous purposes, or was itself worshipped as an idol, or 
was given as payment to a prostitute, or was the price of a 
dog, or was a tumtum or a hermaphrodite, it is considered 
an unslaughtered carcass in all regards. Consequently, it 
renders one and the garments he is wearing ritually impure 
when it is eaten and comes into contact with one's throat. 
The halakha is ruled in accordance with the opinion of the 
Rabbis, against that of Rabbi Eliezer (Rambam Sefer Avoda, 
Hilkhot Pesulei HaMukdashin 7:1—-4). 


A tumtum and a hermaphrodite with regard to the 
offerings — Dowtpa DIVINI DMA: An animal that is 
a tumtum or a hermaphrodite is considered to be blem- 
ished, so that the sanctity of the altar does not apply to it. 
Even a bird that is a tumtum or a hermaphrodite is unfit 
for the altar, as there is a doubt as to whether it is a male 
or a female. This is in accordance with the opinion of the 
Rabbis, against that of Rabbi Eliezer (Rambam Sefer Avoda, 
Hilkhot Issurei Mizbe‘ah 3:3). 


NOTES 

They render garments ritually impure when they come 
into contact with his throat - mwban Man DNI PRAVNA: 
A special halakha applies to the carcass of a clean bird. 
Although it is impure, it does not impart ritual impurity 
via touching or carrying, as does the carcass of an animal, 
but only via eating. When a piece of the carcass enters 
one’s esophagus, he contracts ritual impurity that affects 
not only himself but also the clothes he is wearing at the 
time. 


BACKGROUND 

Delivered through the abdominal wall - }517 xyi: An 
animal that was delivered through the abdominal wall is 
one that was not born naturally but by means of a caesar- 
ean section. The animal is called by this name because it 
was delivered through the abdominal wall of its mother. 
Various halakhic matters apply only in cases of natural 
birth, and animals delivered through the abdominal wall 
are governed by different halakhot. 
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NOTES 


Substitution - man: The halakha of substitution appears 
in Leviticus 27:10, and an entire tractate, Jemura, deals with 
its details. The basic halakha of substitution is that while it 
is prohibited to replace a sanctified animal, i.e., one that has 
been consecrated as an offering, with another animal, and 
anyone who does so has transgressed a prohibition and is 
liable to be flogged, the animal designated as a substitute is 
nevertheless sanctified. However, the first animal still retains 
its own sanctity. Furthermore, although blemished animals 
cannot become sacred through initial consecration, they can 
become sacred through substitution. Nevertheless, a special 
biblical decree teaches that the animals listed in the Gemara 
do not become sacred through substitution. 


And they do not render another animal sacred when it is 
made a substitute — Tan nwipa pws xr: Rashi suggests 
several possibilities as to how these disqualified animals can 
become sanctified. The early authorities point out that one 
could simply say that they all became sacred as the offspring 
of offerings, but since not all Sages agree that the offspring of 
offerings are sanctified, it is preferable to find other explana- 
tions for their sanctification. 


They did not let me learn - anh VI x: In the Jerusalem 
Talmud, where this incident is recounted as well, it is discussed 
whether the reason they prevented him from studying there 
was because they did not want him to reveal matters best 
kept secret or because they thought him unworthy to be a 
disciple of their teacher (see Arukh LaNer). 


BACKGROUND 

The roosters of Beit Bukya - x'a ma by Dhina: Roosters 

in general are aggressive birds, described by the Sages as 

fierce. A new rooster will encounter hostility from the local 

roosters whose turf it enters. Various other birds will also attack 
any stranger, even when the stranger is not of their own spe- 
cies. There are special breeds of roosters that are raised to act 
aggressively, such as fighting cocks. Apparently, the roosters of 
Beit Bukya were known for their especially aggressive nature. 


One rooster attacking another 
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And Shmuel said: They do not become sacred by way of 
substitution," i.e., if one had an animal that had been designated 
as an offering, and he wished to substitute one of these animals 
for it, the substituted animal does not become sacred. And they 
themselves do not render another animal sacred when it is 
made a substitute" for them. If one designated one of these 
animals as an offering and he wished to substitute another animal 
for it, it does not become sacred. The Gemara concludes: Learn 
from this that Rabbi Fliezer does not consider a hermaphrodite 
to be a proper male. 


It is taught in the mishna that Rabbi Eliezer says: If one had 

intercourse with a hermaphrodite, one is liable to be punished 

with stoning on his account as if one had relations with a male. 
Itis taught on this matter in a baraita that Rabbi Yehuda HaNasi 

says: When I went to learn Torah from Rabbi Elazar ben 

Shamua, his students joined together against me like the roost- 
ers of Beit Bukya,” highly aggressive animals that do not allow 
other creatures to remain among them, and they did not let me 

learn" there. Therefore, I managed to learn only one thing in our 

mishna, which is that Rabbi Eliezer says: If one had intercourse 

with ahermaphrodite, one is liable to be punished with stoning 

on his account as if one had relations with a male. 
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This chapter dealt with subject matter that is unrelated to the central issues of tractate 
Yevamot and appears here merely to complete the discussion started in the previous 
chapter. Discussion of the halakha that an uncircumcised or ritually impure priest 
enables his wife and slaves to partake of teruma, although he himself is prohibited 
from doing so, led to a clarification of the source of the halakha that an uncircumcised 
man is disqualified from eating teruma. Incidental to the discussion concerning a 
man with crushed testicles, who may himself partake of teruma but does not enable 
his wife to do so, the Gemara clarified the details of the halakhot governing a man 
with crushed testicles. What is the nature of his injury? Is there a medical remedy 
that can influence his halakhic status? 


As for the other cases of those disqualified from entering into marriage, the conclu- 
sion is reached that with regard to Ammonite and Moabite converts it is necessary 
to differentiate between males and females. Males, along with their male descen- 
dants, are permanently prohibited from entering into the congregation. Females, 
however, are permitted to do so even in the first generation. In the case of Egyptian 
and Edomite converts, on the other hand, male and female converts are equally 
prohibited from entering into the congregation, as are their direct descendants. 
However, the third-generation descendants are permitted. Those of mamzer status, 
as well as the Gibeonites, who by rabbinic decree have been given the same status, 
are prohibited from entering into the congregation forever, whether male or female. 


A man with crushed testicles or a severed penis is prohibited from entering into 
the congregation. However, the mitzva of levirate marriage still applies to these 
men and their wives. Those who are incapable of having children due to illness or 
some flaw in their development, including a sexually underdeveloped male or a 
sexually underdeveloped female, are not prohibited from entering into marriage, 
although the mitzva of levirate marriage does not apply to them. However, owing 
to the absence of secondary sexual characteristics, e.g., pubic hair, the point at 
which they reach maturity is uncertain. The Gemara concluded that if their status is 
clearly identified, then they are considered to have reached adulthood at the age 
of twenty. 


Since a hermaphrodite has male genitals, he is considered male and may marry a 
woman. He is also considered male with regard to sexual relations. As for a tumtum, 
since he is subject to an uncertainty that cannot be clarified, the halakhot of marriage 
do not apply to him at all. 


Summary of 
Perek VIII 
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This chapter begins with a summary of the tractate’s previous chapters, including 
a detailed review of all of the possible combinations of men and women whose 
either regular or levirate marriages are prohibited. Following this, the chapter turns 
to a matter that has not yet been discussed: Clarification of the rights of women in 
prohibited marriages. 


In general, the property rights of a married woman depend on the circumstances of 
her marriage. During the time she is married, she is entitled to receive provisions for 
her sustenance from her husband, while he is entitled to the profits from usufruct 
properties that she brings into the marriage. 


If the marriage is terminated as a result of the husband’s death or a divorce, the 
woman is entitled to the main and additional sums specified in her marriage contract. 
The usufruct properties, which remained in her ownership even as her husband 
enjoyed the profits, now revert to her complete possession and control. Additionally, 
she retains possession of any articles of clothing that she brought into the marriage 
and wore. 


If, however, the marriage is annulled retroactively because it is deemed to have been 
invalid, the woman is entitled to receive all the profits her husband accrued from use 
of her usufruct properties. 


This chapter also deals with cases of marriage that, while prohibited by rabbinic or 
Torah law, are nevertheless deemed valid in the sense that they cannot be terminated 
without a bill of divorce. On this matter, a question arises: Is the woman bereft of 
rights in these cases of illegal marriage? Or perhaps, since she was in fact married, 
she retains some partial entitlements? 


Similarly, this chapter summarizes the right of women married to priests to partake 
of teruma during their husbands’ lifetimes and after their deaths, as well as the right 
of women married to Levites to partake of the tithes during their husbands’ lives 
and after their deaths. 


Introduction to 
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MI S HNA There are women who are permitted to 

their husbands and forbidden to their 
yevamin," while others are permitted to their yevamin and forbid- 
den to their husbands. Certain women are permitted both to 
these and to those, and others are forbidden to both these and 
to those. 


The mishna elaborates: And these are cases of women who are 
permitted to their husbands" and forbidden to their yevamin: In 
the case of a common priest who married a widow, and he has a 
brother who is the High Priest, the widow, who was permitted to 
her husband, is forbidden to her yavam, as it is prohibited for the 
High Priest to marry a widow. The same is true in the case of a priest 
disqualified due to flawed lineage [halal], e.g., the son of a priest 
and a divorcée, who married a woman fit to marry a priest, and he 
has a brother who is a priest fit for service. That woman was permit- 
ted to marry the halal but is forbidden to his brother. Having 
engaged in intercourse with the halal, she is rendered a halala, a 
woman disqualified from marrying a priest. 


Another example is the case of an Israelite of unflawed lineage 
who married an Israelite woman of similar lineage, and he has a 
brother who is a son born from an incestuous or adulterous 
relationship [mamzer]; or a mamzer who married a daughter 
born from an incestuous or adulterous relationship [mamzeret], 
and he has a brother who is an Israelite of unflawed lineage. 
A mamzer is permitted to marry a mamzeret, but neither is per- 
mitted to a Jew of unflawed lineage. In each of these cases, these 
women are permitted to their husbands and forbidden to their 
yevamin. 


And these are cases of women who are permitted to their yevamin 
and forbidden to their husbands:" For example, there is the case 
of a High Priest who betrothed a widow, and he has a brother 
who is a common priest, whom she is permitted to marry. This is 
true only if the High Priest merely betrothed her. However, if he 
consummated the marriage, he rendered her a halala forbidden to 
all priests, including her yavam. The additional cases are a priest fit 
for service who married a halala and he has a brother who is a 
halal; an Israelite of unflawed lineage who married a mamzeret, 
and he has a brother who is a mamzer; and a mamzer who married 
an Israelite woman of unflawed lineage, and he has a brother 
who is, similarly, an Israelite of unflawed lineage. All of these 
women are permitted to their yevamin and forbidden to their 
husbands." 


And these are cases where women are forbidden both to these and 
to those: A High Priest who married a widow, and he has a 
brother who is a High Priest or a common priest; a priest fit for 
service who married a halala, and he has a brother who is a priest 
fit for service; an Israelite of unflawed lineage who married a 
mamzeret, and he has a brother who is similarly an ordinary Isra- 
elite, or a mamzer who married an Israelite woman of unflawed 
lineage, and he has a brother who is a mamzer. All of these women 
are forbidden both to these and to those. And all other women" 
are permitted to their husbands and to their yevamin. 


With regard to secondary relatives, who are forbidden by rabbinic 
law, if the woman is a secondary relative to the husband but not 
a secondary relative to the yavam, she is forbidden to the hus- 
band and permitted to the yavam. Conversely, if she is a secondary 
relative to the yavam but not a secondary relative to the husband, 
she is forbidden to the yavam and permitted to the husband. If 
she is a secondary relative both to this man and to that man, she 
is forbidden to this one and to that one. 


"191V p3 : YEVAMOT ' PEREK IX: 84A 


NOTES 


There are women who are permitted to their hus- 
bands and forbidden to their yevamin - nipa w? 
raw nino wah: Tosafot explain that this 
chapter presents a summary of the topic of forbidden 
and permitted yevamot. After this chapter, the tractate 
turns to other matters, which are connected to levirate 
marriage but not to the specific issue of permitted and 
forbidden yevamot. They further explain that there are 
certain novel elements in the mishna’s statements with 
regard to those who are forbidden to their husbands 
but permitted to their yevamin. Furthermore, even 
if there is no novelty with regard to the halakhot of 
yevamot, the chapter does offer original halakhot with 
regard to the conditions of a marriage contract as well 
as the marriage contract itself. 


And these are permitted to their husbands — re) 
pwa niaan: This mishna follows a format used else- 
where. It states a principle and then lists specific cases 
for each category. The specific cases are presented in 
the same order as the general categories. The tanna 
does not present those who are permitted both to their 
husbands and their yevamin in order, but rather states 
this halakha in shortened form at the end, because 
in all of the other cases he brings detailed examples, 
whereas the women who are permitted to both are 
mentioned in general terms (Ritva). 


And these are permitted to their yevamin and 
forbidden to their husbands — ay) nina by 
mwa nit: This ruling explains that although the 
marriage itself was i improper, an obligation of levirate 
marriage exists nevertheless, and it is permitted for 
the yevamin to marry the women. This is true despite 
the fact that with regard to certain prohibitions the 
Gemara applies the following a fortiori inference: If 
she is forbidden to the man usually permitted to her, 
namely her husband, she is certainly also prohibited to 
her yavam, who as her husband's brother is ordinarily 
forbidden to her. Furthermore, although her marriage 
was never supposed to serve reproductive purposes, as 
her husband was obligated to divorce her, the mitzva 
to establish offspring for one’s deceased brother still 
remains (Ritva; see Nimmukei Yosef). 


And all other women - wat bs agw: In the Jeru- 
salem Talmud, which is cited by several early authori- 
ties including the Rashba, it is pointed out that this 
statement is imprecise, as there are several other cases 
in which the woman is forbidden to the husband or 
yavam that are omitted by the mishna. The Gemara 
there infers a universal principle from this: Practical 
halakha cannot be derived from the generalizations of 
a mishna, as they are not always formulated precisely. 


HALAKHA 
Permitted to their yevamin and forbidden to their 
husbands — joys ninoy) aah ninna: In the 
case where a woman was forbidden to her husband 
by dint of a prohibition, a prohibition stated as a posi- 
tive mitzva, or because they are secondary relatives 
forbidden to each other by rabbinic law, but she is 
permitted to her yavam, they may perform levirate 
marriage (Rambam Sefer Nashim, Hilkhot Yibbum 6:13; 
Shulhan Arukh, Even HaEzer 174:2). 
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HALAKHA 


She does not have the right to receive payment for her mar- 
riage contract, etc. — 15) Mand x ay pr: Ifa man marries a 
woman forbidden to him as a secondary relative, whether or 
not he was aware of this fact, she has no claim to the main 
sum of her marriage contract, meaning the primary commit- 
ment of two hundred dinars for a virgin or one hundred dinars 
for a bride who is not a virgin. She also has no claim to any of 
the additional stipulations in the marriage contract, clauses 
that obligate the husband to provide the wife with additional 
benefits in various circumstances. However, she does receive 
the additional sum of the marriage contract: a supplementary 
amount above the compulsory one hundred or two hundred 
dinars that the husband may have added voluntarily. She is not 
entitled to sustenance from her husband's estate, even after his 
death. Furthermore, as an additional disincentive, he does not 
have to pay for his consumption of the produce of her property 
during their marriage (Rambam Sefer Nashim, Hilkhot Ishut 24:2; 
Shulhan Arukh, Even HaEzer 116:4). 


And the court forces him to divorce her - wyi nite paiay: 
Ifa man married a woman forbidden to him, the court forces 
him to divorce her, even if she is prohibited only by rabbinic law, 
eg., she is a secondary relative (Rambam Sefer Nashim, Hilkhot 
Ishut 24:2; Shulhan Arukh, Even HaEzer 154:20). 


A widow married to a High Priest, etc. - 151 bina mo T: 
In the case of one who married a woman forbidden to him by 
a Torah prohibition, if he was aware of the prohibition at the 
time of marriage, she receives her basic marriage contract and 
his addition to it, as well as all the conditions of the marriage 
contract, and she is sustained from his property after his death. 

If he did not know about the prohibited nature of the mar- 
riage, she does not receive her basic marriage contract or any 
of the conditions of the marriage contract, although she is 
entitled to the additional part. The Rambam rules that a woman 
who married a man forbidden to her by a positive mitzva is 
entitled to payment of her marriage contract, the additional 
sum, and her sustenance, as the transgression is a light one. He 
maintains that the mishna spoke only of prohibitions (Rambam 
Sefer Nashim, Hilkhot Ishut 24:4 and Kesef Mishne there; Shulhan 
Arukh, Even HaEzer 16:1). 


NOTES 


Why does he specifically teach: Married - KW 997 KIYN N1: 

Many commentators, including Rashi, understand this question 

as referring to the first clause of the mishna. The Maharsha, in 

his second edition, asks why the same difficulty is not raised 

concerning all of the other cases in the mishna that state: Mar- 
ried, instead of: Betrothed. He answers that with regard to other 
prohibitions there is no practical halakhic difference whether he 
married or betrothed her, as the prohibition is created by the 
forbidden relationship. In the case of a High Priest, however, it 
does matter whether she is a virgin. 


Let him teach that he betrothed - wp ay: This and other 
related questions are posed by the Jerusalem Talmud as well. 
The primary answer given there is that the mishna’s generaliza- 
ions are not precise, and therefore nothing can be inferred from 
he omission of particular examples. 


But the entire chapter - ppv aba sem: According to Rashi, 
his ruling is based on a biblical exposition. Rashba points out 
at the conclusion of the Gemara indicates otherwise, as stated 
by Rava: Although a positive mitzva does override a prohibition, 
he Sages decreed that they should not perform levirate mar- 
riage in this case, since only the first act of intercourse fulfills 
e mitzva of levirate marriage; and any additional cohabitation, 
which does not constitute a mitzva, is prohibited (Peri Eshel). 
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Furthermore, if a man marries a woman forbidden to him as a 
secondary relative, she does not have the right to receive pay- 
ment for her marriage contract" if divorced or widowed, nor is 
she entitled to payment from her husband for the produce of 
her property that he used, nor is she entitled to provisions for 
her sustenance from his estate, nor does she get back her worn 
clothes or other objects she brought with her to her marriage. 
And the lineage of the offspring is unflawed, and the court 
forces him to divorce her." 


In contrast, a widow married to a High Priest," a divorcée or a 

yevama who performed halitza [halutza] married to a common 

priest, a mamzeret or a Gibeonite woman married to an Israel- 
ite of unflawed lineage, and an Israelite woman of unflawed 

lineage married to a Gibeonite or to a mamzer all have the right 
to receive payment for their marriage contract, although it was 

prohibited for them to marry. 


G E M ARA“ an example ofa woman who is permit- 

ted to her husband and forbidden to her 
yavam, the mishna cites the case ofa widow married to a common 
priest whose brother was a High Priest. The Gemara asks: Why 
does the tanna specifically teach a case where the priest mar- 
ried" the widow? Let him teach that he betrothed" her, as even 
if she is widowed after betrothal she requires levirate marriage or 
halitza.® 


And if you would say: The reason that the tanna cited the case 

where they were married is that in this case there is a positive 

mitzva that the High Priest marry a virgin and also a prohibition 

to marry a widow, and therefore she is forbidden to him. How- 
ever, if he betrothed her, the positive mitzva of levirate marriage 

comes and overrides the prohibition against marrying a widow. 
To counter this argument, the tanna states: But that cannot be 

the case, as the entire chapter’ discusses cases involving the 

positive mitzva of levirate marriage and prohibitions, and in all 

those cases, the positive mitzva does not come and override 

the prohibition, even in the absence of an additional positive 

mitzva. 


The Gemara answers: The mishna could have cited a case where 
the priest betrothed the widow. Instead, the mishna cites a case 
where the priest married a widow, due to the fact that the tanna 
wants to teach in the latter clause of the mishna the case of a 
High Priest who married a widow who has a brother who is 
a common priest. That case is specifically if he married her, 
because he thereby rendered her a halala. However, if he only 
betrothed her, she is permitted to his brother who is acommon 
priest, as itis permitted for him to marry a widow. Therefore, the 
tanna also taught in the first clause the case where the priest 
married her. 


BACKGROUND 


Betrothed and married - xw wap: A Jewish wedding is 
divided into two distinct parts. Betrothal is the first stage of 
the marriage process. The bond created by betrothal is so 
strong that, after betrothal, the woman is forbidden to other 
men, and intercourse with another man is considered adulter- 
ous and is punishable by death. Consequently, a betrothed 
woman requires a divorce before she can marry another man. 
Nevertheless, at this stage the betrothed couple may not yet 
cohabit as man and wife, and most of the couple's mutual 
obligations do not yet apply. 

The second stage of the marriage process follows the 
betrothal. Marriage is effected by having the bride and groom 


come under the wedding canopy, and this immediately con- 
fers both the privileges and the responsibilities associated 
with marriage upon the newlywed couple. After marriage, 
if one spouse dies, all the halakhot of mourning for a close 
relative apply to the surviving spouse. If a priest's wife dies, 
he is permitted to render himself ritually impure to bury her. 
All the monetary rights and obligations applying to married 
couples take effect after marriage. 

Today, betrothal and marriage are performed in quick suc- 
cession as part of a single ceremony, but in talmudic times 
there was usually a year-long gap between the two. 
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The Gemara asks: But rather than teaching a case where she was 
married in the first clause due to the latter clause of the mishna, 
let him teach a case where she was betrothed in the first clause 
due to the middle clause, which speaks of a High Priest who 
betrothed a widow, and he has a brother who is a common 
priest. The Gemara concludes: Rather, the reason the tanna 
taught the case where the priest married the widow is due to the 
halakha that is its neighbor [bat bukta], i.e., due to the fact that 
in the adjacent case he wants to teach the case of a halal who 
married a woman fit to marry a priest. There, the reason that the 
woman is forbidden to his brother is specifically that the halal 
married her, as he rendered her a halala by consummating the 
marriage. However, if the halal merely betrothed her, she is 
permitted to him. Due to that reason, the tanna teaches the case 
where the priest married the widow. 


The Gemara asks: And why does the tanna specifically teach the 
case of a common priest who married a widow? Let him teach 
that the priest married a virgin. Since in any case she becomes a 
widow upon his death, what difference is there whether she was 
previously a widow? 


And if you would say that this tanna holds that it is her status at 
the time of the first marriage that determines her status when she 
happens before the yavam" for levirate marriage, and not her 
status at the time of her husband’s death, and therefore if she had 
been a virgin when she married she would have been permitted 
to enter into levirate marriage with a High Priest, that cannot be 
so, as the mishna cites the case: A halalwho married a woman fit 
to marry a priest is permitted to her husband and forbidden to her 
yavam. And in that case, we do not say that the first marriage 
determines her status when she happens before him for levirate 
marriage, as the woman was fit to marry the brother when she 
married the halal and was rendered a halala only as a result of her 
marriage. 


The Gemara answers: That fact, that the mishna cited a case where 

the priest married a widow, is certainly due to the latter clause 

of the mishna, i.e., due to the fact that the tanna wants to teach 

in the latter clause: A High Priest who married a widow, and he 

has a brother who is the High Priest or a common priest. In the 

case where the yavam is a common priest, the widow is forbidden 

to him specifically if the High Priest married a widow, as by 
consummating the marriage he rendered her a halala. However, 
had she been a virgin when the High Priest married her, he would 

not render her a halala, and when the High Priest dies she would 

be fit for his brother. It is due to that reason that the tanna teaches 

the case of a widow in the first clause as well. 


§ Rav Pappa objects to the mishna: Ifit is so, that the halakha is 
in accordance with Rabbi Yohanan’s opinion, as when Rav Dimi 
came from Eretz Yisrael he reported that Rabbi Yohanan said 
that in the case of a second-generation Egyptian who married 
a first-generation Egyptian woman, her son is considered a 
second-generation Egyptian, as the child’s status in this matter is 
determined according to the mother, then let the tanna of the 
mishna also teach the following case: 


LANGUAGE 


The halakha that is its neighbor [bat bukta] - xpa na: 
Bukta or bikta is an Aramaic word, used in Hebrew as well, 
for a small house or a kind of shack. The source of the word 
is unclear and the Sages explained homiletically that it is an 
abbreviation of bei akta, a narrow house. Here the word is 
used metaphorically: Two things in the same shack is refer- 
ring to a pair of adjacent items, i.e., objects that are linked 
based on spatial proximity. 


NOTES 


It is her status at the time of the first marriage that deter- 
mines her status when she happens before the yavam — 
pran DIORI pw»: Tosafot and other early authorities 
are puzzled by this claim, as the suggestion that the status 
of the yevama is determined at the onset of her original mar- 
riage is always raised as a stringency, and not as a leniency as 
it is here. This should be especially true of the case brought 
as response, since the woman is rendered a halala and is 
forbidden due to her marriage to the halal (see Rashba). For 
this reason, some commentaries interpret this as a sugges- 
tion for the sake of argument, meaning, even if one were to 
suggest such a novel and unlikely application of the principle, 
this can be refuted (Tosefot HaRosh). 
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NOTES 


And if they married in the reverse manner — PS% N) 
IDN: In their discussion of this case, Tosafot claim that a 
third-generation Egyptian is always permitted to marry a 
second-generation Egyptian woman, as the congregation 
of converts is not considered part of the congregation into 
which Egyptians may not enter. The later authorities point 
out that Rashi does not agree with this opinion. Rambam 
also indicates otherwise, as he maintains that anyone who 
is permitted to enter the congregation and whose mother 
is a Jew no longer has the status of a convert in this regard 
(see Yam shel Shlomo). 
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With regard to asecond-generation Egyptian who married two 
Egyptian women, one of whom was a first-generation Egyptian 
convert and one of whom was from the second generation, and 
he had sons from both the first and second women, if these 
two sons married in their proper way, meaning that the third- 
generation Egyptian married an ordinary Jewish woman, and the 
second-generation convert married another second-generation 
Egyptian, then it is also true of these women that they are per- 
mitted to their husbands and forbidden to their yevamin. The 
second-generation Egyptian is forbidden to his Jewish yevama, 
while the third-generation Egyptian is an ordinary Jew and there- 
fore prohibited to marry his yevama, who is a second-generation 
Egyptian woman. 


And if they married in the reverse manner," i.e., the third- 
generation convert married a second-generation Egyptian 
woman, and the second-generation man married an ordinary 
Jewish woman, they are permitted to their yevamin and for- 
bidden to their husbands. Similarly, they are permitted both to 
these and to those if these sons married converts, for an 
Egyptian convert is permitted to marry a convert of a different 
nationality. And there is also a case in which they are forbidden 
to these and to those, namely if they married sexually under- 
developed women [ayloniot]. If an Egyptian married an aylonit, 
she is forbidden to him as a Jewish woman, and she is forbidden 
to his brother, a third-generation Egyptian convert who is permit- 
ted to marry a Jewish woman, because levirate marriage is pro- 
hibited with an aylonit. The fact that the mishna omits these cases 
appears to indicate that the halakha is not in accordance with 
Rabbi Yohanan. 


The Gemara answers: There is no proof from here with regard to 
the halakha, as the tanna of the mishna did not mention all 
possible examples. Rather, he taught certain cases and omitted 
others. The Gemara asks: What else did he omit that he omitted 
this? The tanna would not have omitted only one example. The 
Gemara answers: He omitted the case of a man with crushed 
testicles or with other wounds to his genitals. If the husband is 
such a man, the wife is forbidden to her husband and permitted 
to her yavam. If the yavam is such a man, the opposite is true. 


The Gemara asks: If this mishna is determined to have taught 
certain cases and omitted others due to the omission of the case 
of a man with crushed testicles or other wounds to his genitals, 
this is not an omission, as in this mishna the tanna taught a 
principle that applies to all forbidden relationships for which one 
is liable for violating a prohibition. This category includes such 
a case, and therefore it was not omitted. 


The Gemara answers: Is that to say that with regard to those 
relationships for which one is liable for violating a prohibition, 
he does not teach a principle and again teach them in detail? But 
this is not the case. He teaches the case of acommon priest who 
married a widow and he had a brother who was a high priest, and 
the case ofa halal who married a woman fit to marry a priest and 
he had a brother who was a priest fit for service, both of whom 
are forbidden as they are liable for violating a prohibition. There- 
fore, since the tanna did not specifically teach the case of the man 
with crushed testicles, this constitutes an omission. 


The Gemara responds: That clause of the mishna is not merely a 
specification of the previous general halakha, as it was necessary 
for the tanna to mention these cases individually in order to teach 
us another halakha that Rav Yehuda said that Rav said, as Rav 
Yehuda said that Rav said: It is not prohibited for daughters of 
priests who are fit to marry priests to marry men who are dis- 
qualified from the priesthood, although this marriage disqualifies 
them from subsequently marrying a priest. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Syn ws syw Son” np xm 
Kyran bwn bew na xww 
OWT NOT KIA ITN xb "3 
wh 1b yowan) boa my pew ih 

“bps men 


b wn min wea Sew anp NI 
Dwn man Mey wa) ees nx 
KIN APA pow wb Kby chaste n% 

FPA YDD MD) 


K3 I1 OX TPT 1 N NDA 
x1") pores stant niwa nan 
ND PTW NEW bone mb yon 
Pawa ea [O man] naa ax 

PAAT mW 


TWI - TWI KA rere rb 


bap 


Dap wa- na awa me 1 wy soit 
- w Kby phagh type KnT ban 
PA ITS KT - i KT TD 

APRII NT) NIPTI KT PNPN 


Ky anp xo” pana 12 pa amg 
mp by mma nagae sig — np? 
gI 


The Gemara challenges that answer: But the mishna also teaches 
these cases: A halal who married a woman fit to marry a priest; 
and an Israelite of unflawed lineage who married an Israelite 
woman ofunflawed lineage, and he has a brother who is a mamzer. 
These are specifications that do not teach additional halakhot. The 
Gemara answers: This too is not a case of the tanna going back and 
teaching additional examples of the same halakha without adding 
anything, as he teaches us something new through each of these 
two examples. The first example is referring to a prohibition that 
is not equally applicable to all, such as one concerning priests, and 
the second example is referring to a prohibition that is equally 
applicable to all, such as one involving a mamzer. 


The Gemara further challenges the answer: But the mishna also 
teaches the case of an Israelite of unflawed lineage who married a 
mamzeret and who has a brother who is an Israelite of similar 
lineage, and the example of a mamzer who married a mamzeret 
and he has a brother who is an Israelite of unflawed lineage. Con- 
sequently, the tanna does in fact teach the same halakha several 
times with regard to a prohibition that is equally applicable to all. 
Rather, isn’t it correct to conclude from it that he taught and 
omitted certain cases and did not list all possible examples? The 
Gemara concludes: Indeed, conclude from it that this is the case, 
and therefore there is no proof from here that the halakha is not in 
accordance with Rabbi Yohanan. 


§ The Gemara returns to a statement cited incidentally above, in 
order to discuss the matter itself: Rav Yehuda said that Rav said: 
It is not prohibited for daughters of priests who are fit to marry 
priests to marry men who are disqualified from the priesthood,™4 
although this marriage would disqualify them from subsequently 
marrying a priest, and they may do so even ab initio. The Gemara 
suggests: Let us say that the following statement of the mishna 
supports his opinion: A halal who married a woman who is fit, 
and he has a brother who is a priest fit for service, this woman is 
permitted to her husband and forbidden to her yavam. What, is it 
not referring to a priestess, i.e., a priest’s daughter, who is appro- 
priate to marry him? And what is the meaning of: Fit? This means 
that she is fit for the priesthood," and yet the mishna says she is 
permitted to her husband, the halal. 


The Gemara rejects this suggestion: No, it is possible that the 
mishna is speaking of an Israelite woman. And what is the meaning 
of: Fit? It means that she is fit to enter the congregation of the 
Jewish people, through marriage. According to this explanation, 
there is no proof from the mishna about daughters of priests. 


The Gemara raises a difficulty: If so, consider the phrase: A halal 
who married a woman fit to marry a priest, and he has a brother 
who is also fit. Consistency demands that here too it means that the 
brother is fit to enter the congregation. Can it not therefore be 
deduced by inference that he, the deceased halal, was unfit to enter 
the congregation? But such an inference would be an error, as a 
halal is disqualified only from the priesthood. Rather, is it not 
referring to a priest, and from the fact that he must be a priest, she 
too must be a priestess? The Gemara rejects this claim: Are the 
cases comparable? This case, of the halal, is as it is, i.e., he is fit for 
the priesthood. And that case, of the woman, is as it is, i.e., she is fit 
to enter the congregation. 


Ravin bar Nahman raised an objection against Rav’s ruling from 

the following baraita: The verse states about priests: “They may not 

take a woman who isa harlot [zona], or profaned [halala]” (Leviti- 
cus 21:7). The same verse says: “They also may not take a woman 

divorced from her husband.” This repetition of “they may not take” 
teaches us that the woman is also prohibited by means of the 

prohibition addressed to the man. Therefore, we can conclude that 

there is a prohibition for a daughter of a priest to marry a halal. 
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NOTES 


It is not prohibited for daughters of priests who are 
fit to marry priests to marry men who are disquali- 
fied from the priesthood - xo niwa nai x 
pad: Another proof of this principle is that the Torah 
forbids a halala to a priest but does not prohibit a halal 
from entering the congregation of priests by marrying 
a priest's daughter. This indicates that the daughter of 
a priest may marry a halal (Ritva, citing Ra’avad). Some 
explain that since the sanctity of the priesthood is not 
ransferred to the daughter of a priest, as her children 
rom an Israelite are not priests, the Torah was not par- 
icular about her marriage to a halal. The marriage is 
permitted, although by marrying her he disqualifies 
her permanently from eating teruma, as in any case 
her children will be Israelites and not priests (Sheiiltot). 


Fit for the priesthood — DADY mwa: Rashi explains 
hat although it is not prohibited for a priest to marry 
an Israelite, nevertheless, there is a special virtue in the 
marriage of a priest to the daughter of another priest. 
For many generations, it was the custom of priests to 
marry daughters of priests. 


HALAKHA 

It is not prohibited for daughters of priests who are 
fit to marry priests to marry men who are disquali- 
fied from the priesthood - xo niwa na x 
poa: A daughter of a priest is permitted to marry 
a halal, a convert, or an emancipated slave, as it is not 
prohibited for daughters of priests who are fit to marry 
priests to marry those disqualified from the priesthood, 
as stated by Rav (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 19:11; Shulhan Arukh, Even HaEzer 7:22). 
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NOTES 


Andis this derived from here — 753 X372 XT: Ramban asks: 
Even without the proof from the verses, there is another reason 
why it is prohibited for a woman to marry a man to whom 
she is forbidden, as there is a general prohibition: “You shall 
not put a stumbling block before the blind” (Leviticus 19:14), 
which means that it is prohibited to assist another person in 
the performance of a transgression. He answers that a mar- 
riage of this sort would constitute a violation of the general 
prohibition, but the Gemara is inquiring into whether there is 
also a specific prohibition with regard to these marriages. Other 
early authorities add that the prohibition: “You shall not put a 
stumbling block before the blind” is stated in general terms, 
and therefore lashes are not administered for it. Consequently, 
the Gemara sought a source for her liability to receive lashes 
for this transgression. 


HALAKHA 

The verse equates a woman to a man - AW TINA MI 
word: There is no difference between men and women with 
regard to punishments: If he is liable to lashes, she is too; and 
if he is exempt, so is she. The sole exception is the case of a 
designated maidservant, i.e., a woman who is half free and half 
slave and betrothed to a Hebrew slave. In this case, the woman 
is liable to receive lashes, but the man is required to bring a 
guilt-offering (Rambam Sefer Kedusha, Hilkhot Issurei Bia 17:5). 


Perek IX 
Daf 85 Amuda 


HALAKHA 


The sons of Aaron and not the daughters of Aaron - pny 23 
pax nina xr: Only priests fit for service, including blemished 
ones, are included in the prohibition against contracting ritual 
impurity from a corpse. This prohibition does not apply to 
daughters of priests (Rambam Sefer Shofetim, Hilkhot Evel 2:6; 
Shulhan Arukh, Yoreh Dea 373:2). 
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Rava said: Ravin bar Nahman’s objection is not valid. All that the 
baraita teaches is that anywhere that a prohibition of sexual 
intercourse applies to him, i.e., to a man, the same prohibition 
applies to her, his female partner. And anywhere that a prohibi- 
tion does not apply to him, the prohibition does not apply to 
her either. It does not, however, indicate that since it is prohibited 
for a priest to marry a halala it is also prohibited for the daughter 
of a priest to marry a halal. 


The Gemara asks with regard to the baraita itself: And is this 
matter derived from here?" It is derived from a different state- 
ment that Rav Yehuda said that Rav said, as Rav Yehuda said 
that Rav said, and the school of Rabbi Yishmael similarly 
taught: The verse states: “When a man or woman shall commit 
any sin that people commit” (Numbers 5:6). The verse here 
equates a woman to a man" with regard to all punishments of 
the Torah. Consequently, the halakhot of forbidden marriages 
apply equally to women and to men. Why then do we need to 
learn the same thing from the repetition of “they may not take”? 


The Gemara answers: If it was derived only from that verse, I 
would say that this principle is true of a prohibition that is 
equally applicable to all, but with regard to a prohibition that is 
not equally applicable to all, such as the prohibitions pertaining 
to priests, this is not the case. Since these prohibitions only apply 
to priests, we might have thought that they do not extend to 
women. The verse therefore teaches that the prohibition applies 
to women in the same manner as men. 


The Gemara asks: But there is the prohibition for priests to con- 
tract ritual impurity from a corpse, which is a prohibition that 

is not equally applicable to all, as only priests are bound by this 

prohibition, and the reason that this command applies only to 

male priests is that the Merciful One writes: “Speak to the priests 

the sons of Aaron, and say to them: None shall defile himself” 
(Leviticus 21:1), from which it is inferred: The sons of Aaron and 

not the daughters of Aaron." Therefore, were it not for this 

specific derivation, I would say that women from priestly families 

are also obligated to avoid becoming ritually impure. What is the 

reason for this? Is it not due to the principle that Rav Yehuda 

said that Rav said, that women are equated to men with regard 

to all punishments in the Torah, including those that are not 

equally applicable to all? 


The Gemara rejects this proof: No, that initial assumption, that 
the daughters of priests might be obligated to avoid ritual impu- 
rity, is not due to the halakha that Rav Yehuda said that Rav said, 
but rather it is something that we learn through tradition from 
the words “they may not take.” This phrase teaches that women 
are included in the marital prohibitions of the priesthood, and we 
might therefore have thought that they are included in all halakhot 
pertaining to priests. 
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There are those who say a different version of this answer:" With 
regard to that verse about taking, it was necessary for him to 
mention this explicitly, for it might enter your mind to say: 
We should learn this halakha from the prohibition of impurity 
and conclude that just as only male descendants of Aaron are 
prohibited from contracting ritual impurity, the restrictions of 
marriage also apply only to men. The verse therefore teaches us, 
with the words “they may not take,” that this is not the case. 


The Gemara relates: Rav Pappa and Rav Huna, son of Rav 
Yehoshua, arrived at the town of Hintzevu, to the place of Rav 
Idi bar Avin.” The townspeople asked them: Is it prohibited for 
daughters of priests who are fit to marry priests to marry men 
disqualified from the priesthood or not? 


Rav Pappa said to them: You learned it in a mishna (Kiddushin 
69a): People of ten types of lineages ascended from Babylonia: 
Priests, Levites, and Israelites, halalim, converts, and freed 
slaves, and mamzerim, Gibeonites, children of unknown pater- 
nity [shetukim], and foundlings. With regard to Priests, Levites, 
and Israelites," they are permitted to marry into one another’s 
families; Levites, Israelites, halalim," converts, and freed slaves 
are permitted to marry into one another’s families; converts, 
freed slaves, and mamzerim," Gibeonites, shetukim, and found- 
lings are permitted to marry into one another’s families; whereas 
the tanna does not teach that priestesses, i.e., daughters of priests, 
are permitted to marry a halal. This must mean they are forbidden 
to them. 


Rav Huna, son of Rav Yehoshua, said to him: There is no proof 
from here, for he teaches the halakha anywhere that these men 
may marry those women, and there is also a parallel case where 
these women may marry those men. With regard to the case of 
a priest, however, since if he wants to marry a halala this is 
prohibited to him, the tanna does not teach this halakha. Con- 
sequently, there is no proof from this mishna that daughters of 
priests who are fit to marry priests are warned against marrying 
men disqualified from the priesthood. They came before Rav Idi 
bar Avin and told him about the question and their debate about 
the matter. He said to them: Children, this is what Rav Yehuda 
said that Rav said: Daughters of priests who are fit to marry priests 
are not warned against marrying men disqualified from the 
priesthood. 


Rav Idi bar Avin — pag 33 9% 27: Rav Idi bar Avin was an 
amora from the third and fourth generations of Babylonian 


amora‘im. 


It is related that his father, Rav Avin Naggara, was meticu- 
lous concerning the lighting of Sabbath candles, and Rav 
Huna told him that he would merit sons who were Torah 


PERSONALITIES 


generation of Babylonian amora’‘im. He was one of the greatest 
amora'im of his generation, and he is found engaged in hala- 
hic discourse primarily with Abaye. Rav Idi was the leader of 
his town, where he apparently ran a private yeshiva. 

He lived an exceptionally long life. Rav Huna, son of Rav 
Yehoshua, and Rav Pappa were among the disciples who 


scholars. Indeed, he fathered Rav Hiyya bar Avin and Rav Idi 
bar Avin. 

Rav Idi bar Avin was a disciple of Rav Hisda, but he trans- 
mits traditions in the name of various Sages from the second 


Priests, Levites, Israelites — pore mh „Dya: Priests, Lev- 
ites, and Israelites are permitted to marry into each other's 
families. The lineage of the offspring follows that of the father 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 19:15; Shulhan Arukh, 
Even HaEzer 8:1). 


Levites, Israelites, halalim - oon Dore won: Levites, 
Israelites, halalim, converts, and freed slaves are permitted to 
marry into each other's families. If a male convert or freed slave 
married a Levite or Israelite woman, the offspring is an Israelite. 
If a male Israelite, Levite or halal married a female convert or 
freed slave, their offspring's lineage follows that of the father 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia19:16; Shulhan Arukh, 
Even HaEzer 8:2-3). 


HALAKHA 


earned Torah from him. In his old age, he called these disciples 
his dardekai, children. 

Very little is known of the events of his life, besides the fact 
hat he had two sons who were Sages in the next generation. 


Converts, freed slaves, and mamzerim — ‘Warn WI Vs: 
In the case of a shetuki and a foundling, there is uncertainty 
as to whether or not they are mamzerim. Therefore, they may 
not marry even other shetukim, nor may they marry a Jew of 
unflawed lineage or a mamzeret; but they may marry converts 
and Gibeonites, and their offspring similarly have the status of 
an uncertain mamzer, in accordance with the opinion of Rabbi 
Elazar in tractate Kiddushin. Definite mamzerim are permit- 
ted to marry converts, freed slaves, and Gibeonites, and their 
offspring are mamzerim. Converts and freed slaves may marry 
each other, and their children are fit to enter the congregation 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:33). 


NOTES 


There are those who say a different version of this 
answer — 9287 XDN: The difference between these two 
versions is whether a distinction should be assumed between 
men and women with regard to a prohibition that does not 
apply equally to all. According to the first version, since the 
prohibition does not apply equally to all Jews, it cannot be 
assumed to apply equally to men and women. The need 
to negate the idea that daughters of priests are obligated 
to avoid impurity is simply because one might have drawn 
an analogy to priestly marriage halakhot. According to the 
second version, the halakha that Rav Yehuda said that Rav 
said could be seen as referring to all prohibitions. The baraita 
needed the exposition from the words “they may not take” 
to teach that a halala is prohibited from marrying a priest 
only to negate an alternative theory that could have been 
suggested (Ritva). 
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A secondary relative of the husband but not a second- 
ary relative of the yavam — oy) mw xy) bya maw: Ifa 
yevama did not previously havea marriage contract from 
her husband because she was forbidden to him, but she 
was permitted to the yavam and married him, she is not 
entitled to a marriage contract from the yavam, as stated 
by Rav Sheshet. The Rema claims that although she has 
no rights to a marriage contract, he may not continue to 
cohabit with her unless he grants her one (Maggid Mishne, 
citing Ramban and Rashba); but the Bah maintains that 
he is permitted to do so even without a marriage contract 
(Rambam Sefer Nashim, Hilkhot Yibbum 2:17; Shulhan Arukh, 
Even HaEzer 168:9). 


BACKGROUND 


Marriage contract - nana: This is a legal document given 
by a husband to his wife upon their marriage, stating his 
obligations toward her during and after their marriage. 
The contract includes a lien on the husband's estate, the 
minimum amount being two hundred dinars for a virgin 
bride and one hundred dinars for other brides, payable if 
she is divorced or widowed. The general guidelines for a 
marriage contract are provided by the Talmud. Its particular 
provisions, however, are often based on local custom. In 
addition, the marriage contract may include individual 
Stipulations agreed to by the husband and wife. The mar- 
riage contract gives the marriage halakhic legitimacy. With- 
out one, the couple's relationship is considered licentious. 


The baraita is incomplete - xmn HEN: This method 
of explanation is often found in “the Gemara. Generally, it 
does not suggest an actual emendation of the text of the 
mishna or baraita. The addition introduced by the Gemara 
is a necessary elaboration upon that which is written in the 
mishna, which is insufficiently clear in its current form. The 
addition provides the necessary clarification. 
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A secondary relative of the husband but not a secondary 
relative of the yavam — oy mw x) byab maw: In the Jeru- 
salem Talmud, this inquiry is extended to ask whether a woman 
who is fit to marry the husband but is forbidden to the yavam 
as a secondary relative is entitled to a marriage contract, and 
it leaves this issue unresolved. It appears that according to the 
Gemara here, this question does not arise at all, for since the 
husband was obligated to pay her the marriage contract, she 
does not forfeit this right just because she happened before a 
yavam for levirate marriage (Ramban; Rashba). 

There is dispute among the commentaries and authorities 
in the case of a woman who was forbidden to her husband as 
a secondary relative, and her yavam consummated the levirate 
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§ We learned in the mishna that secondary forbidden relatives, 
whose status is established by rabbinic law, are sometimes forbid- 
den to the husband and sometimes to the yavam. The residents of 
the town of Biri inquired of Rav Sheshet: Is a woman who is a 
secondary forbidden relative of the husband but not a secondary 
forbidden relative of the yavam™ entitled to a marriage contract’ 
from the yavam or not? The Gemara clarifies the sides of the 
dilemma: Perhaps, since the Master said that in a levirate marriage, 
the payment of her marriage contract is due from the property of 
her first husband, and this woman, who was a secondary relative 
of her first husband, does not receive a marriage contract from him, 
she consequently does not have the right to one from the yavam 
either. 


Or perhaps, since there is a principle in levirate marriage that if she 
does not have a marriage contract from the first husband, e.g., he 
died without leaving behind any property, the Sages instituted a 
marriage contract for her from the second one, we should say that 
she has a marriage contract from the yavam? 


Rav Sheshet said to them: You learned it in a baraita: Payment of 
her marriage contract is due from the property of her first hus- 
band, and if she was a secondary forbidden relative of the hus- 
band, she does not have one even from the yavam. This baraita 
clearly answers the question. 


The Gemara asks: Can it be concluded by inference from the baraita 
that there is a case of a woman in a levirate marriage who does have 
a marriage contract from the yavam?" The Gemara answers: The 
baraita is incomplete’ and this is what it is teaching: Payment of 
her marriage contract is due from the property of her first hus- 
band, and if she does not have anything from the first husband 
because he died without property, they instituted a marriage con- 
tract for her from the second one. And if she was a secondary 
forbidden relative of the husband, she does not have one even 
from the yavam. 


Rabbi Elazar inquired of Rabbi Yohanan: Do women in cases like 

a widow married to a High Priest and a divorcée or a halutza 

married to a common priest have rights to payment for their sus- 
tenance from their husbands, or do they not have a right to suste- 
nance? The Gemara asks: What are the circumstances of the case 

under discussion? If we say that she is dwelling under his roof, he 

stands in a position where he is obligated to arise and divorce" her. 
In such a situation, does she have a right to sustenance? It is obvi- 
ous that she does not. The Gemara clarifies: No, it is necessary to 

ask this question with regard to a case where he went overseas and 

therefore is not present to divorce her, and in the meantime she 

borrowed money for her sustenance and ate. What is the halakha 

is in that case? 


marriage with her. Some claim that although the yavam is not 


obligated to pay her marriage contract if they get divorced, 


nevertheless, the Sages forbade a woman to remain with her 
husband without a marriage contract, and therefore he must 
provide her with one. Others contend that since this woman 
is not entitled to a marriage contract at all, the Sages did not 
require one in this case. 


Can it be concluded by inference that there is a woman 
who does have a marriage contract from the yavam — Yoon 
D22 ay mT KDR: Rav Sheshet’s proof from the baraita is 
clear enough, but the Gemara sought to undermine the baraita 
as a reliable source, since its wording is somewhat unclear. It 


was therefore necessary to resolve the difficulty in order to 
strengthen the proof (Ritva). 


He stands in a position where he is obligated to arise and 
divorce her — ‘x77 x¥im Taya: This case is presumably refer- 
ring to a wife who comes to court to claim sustenance from 
her husband. The court is obligated to separate the couple, and 
therefore she would certainly not receive her sustenance. The 
Rashba points out that if her husband chose to provide her with 
food he cannot demand repayment from her, and consequently 
the Gemara has to establish the case as referring to a woman 
demanding future sustenance. 
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Is it correct to say that sustenance is a stipulation in the marriage 
contract, and since she has a marriage contract she also has a 
right to sustenance, and therefore the husband must pay her debt? 
Or perhaps there is a difference between the cases: Concerning a 
marriage contract, which gives her motivation to take the money 
and leave him, she has rights to it, as the Sages wanted to motivate 
her to seek divorce and end the prohibited marriage. However, with 
regard to sustenance, we are worried that if he provides for her 
sustenance, perhaps she might tarry with him, as she would 
have no reason to rush the divorce, and consequently she does not 
have rights to it. He said to him: She does not have a right to 
sustenance. 


The Gemara raises a difficulty: But isn’t it taught in a baraita that 
she does have" a right to sustenance? The Gemara answers: When 
that baraita is taught, it is referring to sustenance she receives after 
his death. At that point, she is no longer in violation of a prohibition, 
while the obligation to sustain her remains intact. 


Some say a different version of the discussion, which is that he said 
to him: It is taught in a baraita that she has a right to sustenance. 
He replied: He stands in a position where he is obligated to arise 
and divorce her. He should not be required to provide for her sus- 
tenance. He again asked: But isn’t it taught in a baraita that she has 
a right to sustenance? He responded: When that baraita is taught 
it is referring to the period after his death. 


The Sages taught: A widow married to a High Priest, or a divorcée 
or a halutza married to a common priest" has the right to receive 
payment for her marriage contract; and for the produce of her 
property that her husband used; and sustenance; and she gets back 
her worn clothes and other objects she brought to the marriage; 
and she is disqualified as a halala from marrying a priest; and her 
offspring is disqualified" from the priesthood as a halal; and the 
court forces him to divorce her." A woman who is a secondary 
relative prohibited by rabbinic law has neither a marriage con- 
tract; nor payment for the produce of her property; nor suste- 
nance; nor does she get back her worn clothes;" and she is fit to 
marry a priest and her offspring is fit" for the priesthood; and the 
court forces him to divorce her. 


Rabbi Shimon ben Elazar said: For what reason did they say 
that a widow married to a High Priest has a marriage contract? 
Because he is disqualified from the priesthood by his marriage to 
her, as a priest who marries a woman forbidden to him is barred 
from the Temple service until he divorces her and agrees not to 
remarry her, and she is rendered a halala and disqualified" from 
the priesthood by intercourse with him, and any place where he is 
disqualified and she is disqualified, 


HALAKHA 


A widow married to a High Priest, or a divorcée or a halutza 
married to a common priest - msbm TWN iT 1s} mad 

bein sb: If a man marries a woman ieee to him by 
Torah law, e.g. a priest marries a divorcée, and he knew she was 
forbidden, she is entitled to the basic marriage contract and all 
the conditions of a marriage contract. However, she receives 
sustenance only after his death but not during his lifetime, and 
even if she borrowed money in order to eat he does not have 
to repay her debt, consistent with the opinion of Rabbi Yohanan 
(Rambam Sefer Nashim, Hilkhot Ishut 24:4; Shulhan Arukh, Even 
HaEzer 116:1). 


She is disqualified and her offspring is disqualified - x77 
bibs any mbps: In this case, a priest married a divorcée or a 
zona, i.e., a woman who has had sexual relations with a man 
forbidden to her by Torah law and with whom she cannot 


establish a marital bond; or a High Priest married a divorcée, 


a zona, a widow, or a non-virgin. In any of these situations, the 


woman is permanently rendered a halala as a result of inter- 
course with the priest or the High Priest. Any child they have is 
a halal (Rambam Sefer Kedusha, Hilkhot Issurei Bia 19:3; Shulhan 
Arukh, Even HaEzer 7:12). 


The court forces him to divorce her - roxiad nix paia: If 
someone marries a woman forbidden to him, whether by 
Torah law or by rabbinic decree, he is forced to divorce her 
(Rambam Sefer Nashim, Hilkhot Ishut 24:4; Shulhan Arukh, Even 
HaEzer 154:20). 


She is fit and her offspring is fit - ws ay mwa xn: Ifa priest 
has intercourse with a woman who underwent halitza, she and 
her children are disqualified from the priesthood by rabbinic 
law. If he married a woman forbidden to him as a secondary 
relative prohibited by rabbinic law, she and her children are fit 
for the priesthood (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
18:4; Shulhan Arukh, Even HaEzer 7:19). 
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But isn’t it taught in a baraita that she does have - sanm 
ay w»: The Rashba writes that this difficulty was not stated 
by Rabbi Elazar, for had he been aware of the problem he 
would not have inquired of Rabbi Yohanan. The Ritva dis- 
agrees, maintaining that it is possible that Rabbi Elazar was 
familiar with the baraita but was unsure of its meaning. He 
therefore brought his dilemma before Rabbi Yohanan, and 
after hearing his answer raised a difficulty from the baraita. 


Nor payment for the produce of her property - niva x»: 
The literal translation of the phrase is: She does not have 
produce. This is somewhat problematic, as the Gemara 
is referring to the produce of the wife’s own property, 
and therefore the issue would appear to be whether the 
husband has the right to the produce. Rashi and other 
earlier authorities maintain that the question is whether 
she has the right to demand repayment for the produce 
he consumed during the marriage. Another explanation, 
suggested in the Jerusalem Talmud, is that during the mar- 
riage she does not get produce from the property, since her 
husband is entitled to benefit from it. Tosafot contend that 
he term produce in this context means the rights extended 
o the wife in exchange for the husband's access to the 
produce of her property. In other words, this is referring 
o the rabbinic enactment that the husband receives the 
produce of her property in exchange for his obligation to 
redeem her if she is captured. 


Worn clothes — ninxda: Rashi maintains that a woman 
whose marriage was in violation of a rabbinic prohibition 
has no rights to her actual worn clothing or other used 
objects, even if the objects themselves remain intact. 
Tosafot claim that if the items are still in existence, she cer- 
tainly receives them. The dispute concerns only her right 
to the value of objects that have worn out completely. The 
Rif and the Rambam distinguish between the guaranteed 
property she brought to the marriage, for which she 
receives compensation even if they are entirely worn out, 
and the usufruct property, with regard to which her entitle- 
ment extends only to the objects themselves. 


He is disqualified and she is disqualified — bios xin 
abs som: This is the reading accepted by Rashi, who 
explains that the husband is temporarily disqualified from 
he Temple service, as long as he remains married to a 
woman forbidden to him. An alternative version of the 
ext, cited by Josafot, Meiri, and others, reads: He is fit and 
she is disqualified. According to this version, the husband 
cannot be called disqualified, as he reverts to a state of 
being fit for Temple service after divorcing her. However, 
she is permanently barred from the priesthood. Rabbeinu 
Hananel accepts Rashi’s reading, but explains that the pro- 
noun, he, is referring to their child. Rashba also prefers this 
explanation. 
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NOTES 

She encourages him — inaa xm: The early 
authorities explain that this entire discussion is 
based on an assumption that appears in many 
places in the Talmud, namely that a woman desires 
to be married more than a man does. Consequently, 
whenever a woman has no good reason to reject a 
marriage there is a presumption that she actively 
desires it. As a result, if the marriage involves a trans- 
gression that has no deleterious effects on the wife, 
the Sages penalized her with the forfeiture of her 
marriage contract (Rashba; Meiri). 


The case of a halutza poses a difficulty to his 
opinion — a NUP XP ayabn: Some early authori- 
ties maintain that according to the first version, the 
dispute between Rabbi Yehuda HaNasi and Rabbi 
Shimon ben Elazar concerns the rabbinic prohibition 
of a halutza and the question of whether or not she 
receives her marriage contract. According to Rabbi 
Yehuda HaNasi, she does not receive it, whereas 
according to Rabbi Shimon ben Elazar, she does. The 
Tur claims that this is the opinion of the Rambam. 

Others contend that even according to the first 
version, Rabbi Yehuda HaNasi agrees that a halutza 
is entitled to a marriage contract, as the halakha in 
her case resembles the case of a divorcée, which is a 
Torah law, and therefore this halakha does not need 
strengthening (Rashba; Ritva). However, according 
to this opinion, the need for the justification: She 
encourages him, must be explained in the second 
version, which ascribes it to Rabbi Yehuda HaNasi. 
Some say that this is merely an additional point, so 
that we do not erroneously think that a halutza does 
not get her marriage contract. Alternatively, it may 
be that this reason was also stated by Rabbi Shimon 
ben Elazar, and Rabbi Yehuda HaNasi simply agrees 
with him in this regard (see Ritva). 


What difference is there between the explana- 
tions of Rabbi Yehuda HaNasi and Rabbi Shimon 
ben Elazar — sx ya YAW rath I pa KDN NN: 

any early authorities have a different version of 
he text that reads: What is the difference between 
hem, referring to the two versions of the alterna- 
ive explanation offered in the Gemara. The Ritva 
writes that there is in fact no substantial difference 
between the two versions, because according to the 
first interpretation Rabbi Yehuda HaNasi agrees that 
a halutza receives a marriage contract. According to 
his, the two opinions differ in style alone. 


A mamzeret or a Gibeonite woman married to a 
Jew- Sewn myn nwan: Tosafot Yeshanim claim 
hat even according to Rabbi Tarfon, the authority 
who holds that it is possible for the descendants of 
a mamzeret to enter into the congregation, the wife 
appears to gain nothing from this marriage, as the 
remedy of her son marrying a maidservant could 
be similarly achieved if she had married a mamzer. 
They offer several answers, one of which is that she 
nevertheless prefers to marry a Jew, so that her chil- 
dren will have at least one parent with unflawed 
lineage. Since neither she nor her offspring suffer 
from this marriage, it is assumed that it is she who 
encourages him. 
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they penalized him through the marriage contract. In other words, 
the Sages did not exempt him from payment of the marriage contract 
in that case. Since he is disqualified from the priesthood until he 
divorces her, the marriage will not last, and they did not force her to 
forfeit her marriage contract. And for what reason did they say that 
women forbidden as secondary relatives by rabbinic law do not have 
a marriage contract? Because he is fit for the priesthood and she is 
similarly fit, the couple therefore sees no need to divorce, and any place 
where he is fit and she is fit they penalized her by exempting him from 
payment of the marriage contract, in order to speed up the divorce. 


Rabbi Yehuda HaNasi says a different reason: These cases, a widow 
married to a High Priest and a divorcée married to a common 
priest, are prohibited by Torah law," and Torah law does not require 
strengthening by means of additional enactments. But those second- 
ary relatives are forbidden by rabbinic law, and rabbinic law does 
require strengthening. Alternatively, the Gemara presents a second 
explanation: In this case, when they are both disqualified, it is he who 
encourages her to live with him despite the deleterious effect the 
prohibition will have on her and her offspring. Therefore, they penal- 
ized him by making him pay the marriage contract. But in that case, 
when they both remain fit for the priesthood despite the prohibited 
nature of their marriage, it is she who encourages him," and they 
consequently penalized her. 


The Gemara asks: Who teaches the alternative explanation; whose 
opinion does it follow? Some say that Rabbi Shimon ben Elazar 
teaches it and is saying: What is the reason? In other words, the latter 
part of the baraita provides the rationale for the previous statement: 
What is the reason that they said that if he is disqualified from the 
priesthood and she is similarly disqualified, they penalized him 
through the marriage contract? It is because in such a case he primar- 
ily encourages her to violate the prohibition, as the main disqualifica- 
tion concerns her, so they penalize him for enticing her to sin. And for 
what reason did they say that when he is fit and she is fit they penal- 
ized her through the marriage contract? It is because in such a case 
she encourages him, since she is not disqualified and therefore may 
care less about the sin. The Sages therefore penalized her. 


Conversely, some say that Rabbi Yehuda HaNasi is the one who 
teaches it, and the case of a halutza poses a difficulty to his opinion," 
as it seems to contradict his principle that rabbinic law requires 
strengthening: A halutza is forbidden to a priest by rabbinic law, and 
yet she does have a marriage contract. In response, he then said an 
additional explanation: Since he disqualifies her from the priesthood 
by rabbinic law, in this case it is he who encourages her, and in that 
case of secondary relatives, when neither of them is disqualified, she 
encourages him. 


The Gemara asks: Practically speaking, what difference is there 
between the explanations of Rabbi Yehuda HaNasi and Rabbi Shimon 
ben Elazar?" Rav Hisda said: The practical difference between them 
concerns the cases of a mamzeret or a Gibeonite woman married to a 
Jew" of unflawed lineage. 


These are prohibited by Torah law - min 37 bon: With regard 
to a secondary relative, the Sages did not distinguish between a 
husband who was aware of the problem and one who was not. 
In either case, the woman forfeits the basic part and the condi- 
tions of the marriage contract. This is because the Sages found it 
necessary to strengthen their decrees, as stated by Rabbi Yehuda 
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HaNasi. According to the Tur, based on the Rif and the Rosh, the 
rationale: He encourages her, is accepted by Rabbi Yehuda HaNasi 
as well, in accordance with the second interpretation of the Gemara. 
Consequently, although a priest is prohibited by rabbinic law from 
marrying a halutza, she is entitled to a marriage contract (Rambam 
Sefer Nashim, Hilkhot Ishut 24:4; Tur, Even HaEzer 116). 
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According to the one who says that the reason the marriage contract 
is not revoked from a widow who is married to the High Priest is 
because this relationship is prohibited by Torah law, which doesn't 
require strengthening, this too is by Torah law, and therefore she 
receives her marriage contract. But according to the one who says it 
is because he encourages her, in this case she encourages him, as the 
woman is disqualified regardless, and she wants to marry a Jew because 
there is a way for her descendants to be fit to enter the congregation: 
If her mamzer son marries a maidservant and has children, they will 
be slaves who can then be freed and enter the congregation. 


The Gemara asks: But according to Rabbi Eliezer," who said in a 
mishna (Kiddushin 69a) that if a mamzer marries a maidservant and 
they have a child, their son is both a slave and a mamzer, since she has 
no hope of her descendants being fit to enter into the congregation, 
she does not encourage him at all. Rather, Rav Yosef said: The 
practical difference between them is with regard to one who remar- 
ries his divorcée after she has married another man.’ According to 
the one who says that it depends on whether the prohibition is 
by Torah law, this too is prohibited by Torah law. And according 
to the one who says it is because he encourages her, in this case 
she encourages him, as she and her children are unaffected by this 
marriage. 


The Gemara raises a difficulty: But according to Rabbi Akiva, who 
said that offspring from forbidden intercourse for which one is liable 
for violating a prohibition is a mamzer, she does not encourage 
him at all, because according to this opinion her children would be 
adversely affected by the marriage. Rather, Rav Pappa said: The 
practical difference between them involves a non-virgin married to 
a High Priest." According to the one who says that it depends on 
whether the prohibition is by Torah law, this too is prohibited by 
Torah law. And according to the one who says it is because he 
encourages her, in this case she encourages him, as the marriage 
merely violates a positive mitzva, which does not disqualify her 
children. 


The Gemara asks: But according to Rabbi Eliezer ben Ya’akov, who 
said that offspring conceived through intercourse with a priest for 
which one is liable for violating a positive mitzva is a halal, she does 
not encourage him at all. Rather, Rav Ashi said: The practical dif- 
ference between them is with regard to the case of one who remarries 
his wife when there is an uncertainty if she is an adulteress." If a 
married woman was in seclusion with another man after her husband 
had become suspicious and had warned her concerning that man, and 
the husband did not subsequently bring her to be examined by the 
bitter waters as a sota, but rather continued to live with her, he has 
acted contrary to Torah law, as she is forbidden to him. 


In this case, according to the one who says that it depends on whether 
the prohibition is by Torah law, this too is prohibited by Torah law. 
And according to the one who says it is because he encourages her, 
in this case she encourages him, as her children are not disqualified 
by such a relationship. The Gemara asks: But according to Rabbi 
Matya ben Harash, who said that even if her husband went to cause 
her to drink the bitter waters and had intercourse with her on the 
way, he has thereby rendered her a zona and disqualified her from 
the priesthood, she does not encourage him at all. Rather, Mar bar 
Rav Ashi said: The practical difference between them is with regard 
to the case of a definite adulteress." In such a case, all agree that their 
children are not mamzerim, despite the prohibition against their 
cohabitation. Consequently, she encourages him to sin. 


One who remarries his divorcée after she has married another 
man — nb3wr mwa mma: According to the Torah (Deuteronomy 
24:1-4), once a man has divorced his wife, he cannot remarry her if she 
has married someone else in the interim, even after she is widowed 


BACKGROUND 


or divorced from her second husband. This halakha is mentioned by 
the prophet Jeremiah (Jeremiah 3:1) who uses it as a poetic contrast 
with the relationship between God and the Jewish people who can 
return to Him after atonement through exile (Radak). 
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NOTES 


But according to Rabbi Eliezer, etc. - ray 
3) awd: The Ritva asks why we do not say 
that Rabbi Yehuda HaNasi and Rabbi Shimon ben 
Elazar in fact argue over whether the halakha is 
in accordance with Rabbi Tarfon or Rabbi Eliezer. 
Arukh LaNer addresses this point and suggests 
hat the Gemara prefers to minimize disputes 
as much as possible, and since there is a way of 
saying that they do not argue, there is no need 
o create a dispute where one might not exist. 


A non-virgin married to a High Priest — mays 
bina qs}: : The Ramban notes that even according 
o T Eliezer ben Ya'akov, the Gemara could 
have said that they argue over a High Priest 
who marries a woman who was a virgin until 
she engaged in relations with him, as everyone 
agrees that he does not disqualify her. The Ram- 
ban explains that the Gemara did not want to 
answer in a manner that depends on a dispute 
between amora'im. The Rashba maintains that it 
is unclear that this woman, i.e., a non-virgin who 
engaged in intercourse only with him, is forbid- 
den by Torah law. It is possible that this is merely 
a rabbinic prohibition. 


One who remarries his wife when there is an 
uncertainty if she is an adulteress — pad mma 
inio: The Ramban writes that this is not refer- 
ring to one who divorced his wife and remarried 
her, but rather to one who separated from her 
out of fear that she was an adulteress and then 
changed his mind and had relations with her. 


The practical difference between them is the 
case of a definite adulteress — KYN NT) viÐ 
ama: Following one reading of the text, Rab- 
beinu Hananel maintains that although the child 
is unflawed by Torah law, he is treated by rabbinic 
law as if he were a mamzer. The Ramban proves 
from this discussion that this cannot be the case. 
The Rashba agrees that Rabbeinu Hananel’s sec- 
ond version, according to which their child is fit 
even for the priesthood, is more reasonable. 
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HALAKHA 
An Israelite woman...pregnant, etc. - maryn..brsie na 
"21: An Israelite or Levite woman who is not married to a 
priest, but is pregnant from a priest, may not partake of 


teruma, despite the fact that she is carrying a priest's off- 


spring. Similarly, if she is not married but merely betrothed 
to a priest, or if she is a widow awaiting her yavam who is a 
priest, she is prohibited from partaking of teruma (Rambam 
Sefer Zera’im, Hilkhot Terumot 8:2, 5). 


Perek IX 
Daf 86 Amuda 


HALAKHA 
Teruma is for a priest - rar) mann: Teruma and teruma of 
the tithe may be eaten by adult and minor priests, both male 
and female, by their Canaanite slaves, and by their animals 
(Rambam Sefer Zera’im, Hilkhot Terumot 6:1). 


The first tithe is for a Levite - nob pwr wy: The first 
tithe is given to Levites, both males and females. However, 
this tithe may also be eaten by Israelites, even in a state of 
impurity, as it has no sanctity (Rambam Sefer Zera‘im, Hilkhot 
Maasrot 1:1-2). 
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MI S H N If there is an Israelite woman betrothed 

to a priest or pregnant from a priest, and 
he died; and a widow awaiting her yavam, who is a priest; and 
similarly, the daughter of a priest who is betrothed, pregnant 
from, or is a widow waiting for her yavam, who is an Israelite, 
she may not partake of teruma." If there is an Israelite woman 
betrothed to a Levite or pregnant from a Levite; and a widow 
awaiting her yavam, who is a Levite; and similarly the daughter 
of a Levite who is betrothed, pregnant from, or a widow waiting 
for her yavam, who is an Israelite, she may not partake of tithes. 


If there is a daughter of a Levite betrothed to a priest or preg- 
nant from a priest; and a widow awaiting her yavam, who is a 
priest; and similarly a daughter of a priest who is betrothed to 
or pregnant from a Levite, or is a widow waiting for her yavam, 
who is a Levite, she may partake of neither teruma nor tithes. 
This follows the halakha that betrothal, pregnancy, and waiting for 
a yavam disqualify the daughter of a priest from eating teruma, but 
they do not enable an Israelite woman to partake of teruma. 
E E M A The mishna states that an Israelite woman 
betrothed to a Levite may not partake of 
tithes. The Gemara is puzzled by this ruling: And let her even 
be a complete foreigner who is not a Levite; may a foreigner 
not partake of tithes? In contradistinction to teruma, no special 
sanctity pertains to tithes; they are merely the possession of the 
Levite. What difference does it make, then, whether she is a Levite 
or not? Rav Nahman said that Shmuel said: In accordance with 
whose opinion is this mishna? It is in accordance with the opin- 
ion of Rabbi Meir, who said that the first tithe is forbidden to 
foreigners, i.e., non-Levites, as it is taught in a baraita: 


Teruma is for a priest" and the first tithe is for a Levite;" this is 
the statement of Rabbi Meir." Rabbi Elazar ben Azarya permits 
it, i.e., the first tithe, to a priest, as he too is from the tribe of Levi. 
The Gemara is puzzled by this last statement: It says: Permits it. 
Does this prove by inference that there is one tanna that prohib- 
its a priest from partaking of tithes? But a priest is also a Levite 
and cannot be considered a foreigner. Rather, say that Rabbi 
Elazar ben Azarya meant that one may give it even to a priest. 
The tithe does not have to be handed to a Levite; one may choose 
to give it to a priest instead. 


NOTES 


The first tithe is for a Levite, this is the statement of Rabbi 
Meir — v7 927737 mh pwr wyn: This ruling of Rabbi Meir 
does not state explicitly that, in his opinion, foreigners are 
prohibited from partaking of the first tithe. Rashi attempts 
to prove this from Rabbi Elazar ben Azarya’s response. How- 
ever, Tosafot question this interpretation, as does the Rivan. 
The Ramban agrees with Josafot and maintains that our 


knowledge of Rabbi Meir's opinion is not from the baraita, but 
rather from the tradition quoted by Rav Aha, son of Rabba, 
which is assumed to be in accordance with Rabbi Meir's opinion. 
It is based on this tradition that in several places the Talmud 
states as a generally accepted fact that Rabbi Meir is of the 
opinion that foreigners are prohibited from partaking of first 
tithe (Rashba; Ritva). 
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The Gemara inquires: What is the reason for Rabbi Meir’s opinion? 
Rav Aha, son of Rabba, said in the name of tradition" that the verse 
states: “For the tithe of the children of Israel that they set apart as a 
teruma to the Lord, I have given to the Levites for an inheritance” 
(Numbers 18:24). From the fact that this verse calls the tithe “teruma,” 
we learn: Just as teruma is forbidden to foreigners, so too is the first 

tithe forbidden to foreigners, i.e., non-Levites. The Gemara asks: If so, 
is it true that just as with teruma, a foreigner who eats it is liable to 

receive the punishment of death at the hand of Heaven and to pay the 

additional fifth for it, so too, with regard to tithes, a foreigner who eats 

it should be liable for it to receive the punishment of death at the hand 

of Heaven and to pay the additional fifth? 


? 


The Gemara answers that the verse states: “They will die through it if 
they profane it” (Leviticus 22:9), and a different verse states: “Then 
he shall add the fifth part thereof unto it” (Leviticus 22:14). A close 
reading of these verses shows that the Torah is emphasizing that the 
death penalty comes through it, teruma, and not through tithes, and 
that a fifth must be added to it, but not to tithes. The Gemara asks: And 
the Rabbis, who disagree with Rabbi Meir, how do they account for 
the comparison in the above verse? The Gemara answers: They would 
say it teaches that just as the requirement to separate teruma produces 
the status of forbidden untithed produce," so too the requirement to 
separate the first tithe also produces the status of forbidden untithed 
produce." 


And this is as it is taught in a baraita: Rabbi Yosei says: One might 
have thought a person should be liable only for untithed produce 
from which no terumot or tithes have been separated at all, but if the 
great teruma has been separated from it and the first tithe has not 
been separated from it; or if the first tithe has been separated from it 
and the second tithe has not; or even if the poor man’s tithe, which 
is merely given to the poor and has no sanctity, has not been separated, 
from where is it derived that such produce also has the status of 
untithed produce? 


The verse states: “You may not eat within your gates" the tithe of your 

grain” (Deuteronomy 12:17), and below, with regard to the poor man’s 

tithe, it states: “That they may eat within your gates and be satisfied” 
(Deuteronomy 26:12). Just as “your gates” stated below is referring to 

the poor man’s tithe, so too “your gates” stated here is referring to 

the poor man’s tithe, and the Merciful One states in the Torah “you 

may not eat,” implying that it may be eaten only after separation. 


And if we had learned it only from there, I would say that it merely 
teaches a prohibition against partaking of untithed produce of this type, 
but the death penalty is not warranted. The comparison to teruma 
consequently teaches us that eating this type of untithed produce is 
also punishable by death at the hand of Heaven. 


A different version of this discussion presents it in the form of a 
question: Isn't it the case that the halakha that failure to separate the 
first tithe creates the status of untithed produce’ is derived from 
the halakha that Rabbi Yosei taught? If so, there is no need for the 
exposition of the verse referring to tithes as teruma. The Gemara 
answers: If the proof was from that source alone, I would say that it 
is only prohibited by a prohibition but the death penalty is not 
warranted. He therefore teaches us that all the stringencies of untithed 
produce are in force. 


HALAKHA 


The requirement to separate teruma produces the status of forbid- 
den untithed produce - mbaip mann: It is prohibited to partake of 
produce before the great teruma and teruma of the tithe have been 
separated from it. One who eats an olive-bulk of untithed produce 
is liable to be punished with death at the hand of Heaven (Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 10:19). 


The requirement to separate the first tithe also produces the 


an olive-bulk from which the great teruma and teruma of the tithe 
have been separated but from which the first tithe has not been 
separated or the poor man’s tithe has yet to be set aside is liable to 
receive lashes for eating untithed produce. However, he is not liable 
to be punished with death at the hand of Heaven. Some maintain 
that one is liable even for eating produce from which the tithe has 
not been separated (Jerusalem Talmud; Midrash Rabba; Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 10:20). 


status of untithed produce — baiv 492 WX) Wy: One who eats 


NOTES 

In the name of tradition — xvaxt Aw: This 
expression, which appears in several places, 
means that the statement was not ascribed 
to a particular Sage. Rather, it was a tradition 
that each student received from his teacher, 
ultimately tracing back to Rabbi Meir himself 
(Ramban). 


You may not eat within your gates — bon x 
ypwva bioyd: The verse states: “You may not 
eat within your gates the tithe of your grain, or 
of your wine, or of your oil” (Deuteronomy 12:17). 
t is understood as referring not to the first tithe 
itself, but to remaining tithes that have yet to be 
separated. In other words, one may not eat within 
his gates so long as the tithe of his grain has yet 
o be separated (see Ritva). 


Failure to separate the first tithe creates the 
status of untithed produce -5397 jox wya: 


The question arises how it is that the halakha 


of the first tithe is derived from the halakha of 
he poor man's tithe? Admittedly, there is an a 
fortiori inference, but the principle is that we do 
not derive a prohibition by means of an a fortiori 
inference. According to Tosafot Yeshanim, this 
halakha relating to the first tithe is based on the 
teruma of the tithe contained within it. According 
to all opinions, the presence of this teruma cre- 
ates the status of untithed produce, and therefore, 
as long as the first tithe has not been separated, 
it is considered untithed produce due to the 
teruma of the tithe. 
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NOTES 

What foreignness is there — KXN mY 2: This diffi- 
culty is also addressed in the Jerusalem Talmud, where 
a different answer is offered: The mishna follows the 
opinion that the first tithe is given only to Levites, 
not to priests. Consequently, the daughter of a Levite 
betrothed to a priest is no longer permitted to partake 
of tithes as a member of her father’s household, but she 
has yet to be granted permission to partake of teruma 
rom her husband's household. 

The Ramban, without explicitly mentioning the 
Jerusalem Talmud, rejects this opinion, as he maintains 
hat after Ezra's enactment everyone agrees that the 
first tithe may also be distributed to priests (see 86b). 
He explains that the mishna cannot be discussing the 
undamental concept on the level of Torah law, as 
according to Torah law a betrothed woman is consid- 
ered married, and consequently she would be able to 
partake of teruma as a married woman. 


What is: She may not eat, that it teaches — 72x »x7 
NPT naix: According to Rashi, Rav Sheshet’s expla- 
nation refers to the entire mishna, not merely its last 
clause. Tosafot question this interpretation, because 
if it were correct the Gemara should have introduced 
his opinion with the expression: Rather, Rav Sheshet 
said, as it normally does in such a case. Consequently, 
they maintain that Rav Sheshet accepts the previous 
explanation of the first part of the mishna and differs 
only with regard to that specific clause. In his Com- 
mentary to the Mishna, the Rambam appears to adopt 
the same opinion. The Ritva, however, claims that the 
difficulty raised by Tosafot is not decisive, as it is occa- 
sionally found that the Gemara neglects to preface a 
new line of interpretation with the word: Rather. He 
contends that throughout the mishna the phrase: May 
not partake, means that since she does not have the 
authority to allow others to separate teruma from the 
tithe, she herself may not eat. The Meiri offers a similar 
interpretation. 
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§ The Gemara asks: In what manner did you establish the 
mishna? In accordance with the opinion of Rabbi Meir. But if 
so, say the latter clause: The daughter of a Levite betrothed to 
a priest and the daughter of a priest betrothed to a Levite may 
eat neither teruma nor tithe. Here, what foreignness is there" 
that prohibits her from partaking of the tithe? Even according to 
the opinion that prohibits the first tithe to foreigners, this woman 
is a Levite on both sides. Rav Sheshet said: What is the meaning 
of: She may not eat, that the mishna teaches?" It means that 
she may not give permission to others to separate the teruma 
from the tithe. As long as she is merely betrothed to a Levite, she 
may not appoint a messenger to set aside the teruma from the 
tithe on behalf of the Levite, as she is not yet his wife. 


The Gemara asks: Is it to be concluded by inference that a mar- 
ried woman may give permission to separate teruma from the 
tithe? The Gemara answers: Yes, and isn’t it taught: “And you 
may eat it in any place, you and your households” (Numbers 
18:31)? This teaches that an Israelite woman married to a Levite 
may give permission to another to separate teruma from the 
Levite’s tithe. 


The baraita continues to discuss this halakha: Do you say she may 
give permission to separate teruma from the tithe, or perhaps it 
is only referring to eating? Say in response: If an Israelite woman 
married to a priest may partake of teruma, which is stringent, is 
it not all the more so true for tithe, which is lenient? Conse- 
quently, there is no need to teach us this halakha. Rather, the 
verse teaches that an Israelite woman married to a Levite may 
give permission to another to separate teruma from the tithe. 


Mar, son of Rabbana, said: The mishna is not teaching that the 
daughter of a Levite who was betrothed to a priest may not par- 
take of tithe, but rather it is coming to say that we do not distrib- 
ute tithe to her in the granary. The Gemara asks: This works out 
well according to the one who says that the reason for the decree 
against distributing teruma to a woman in the granary is due to 
the prohibition (Yevamot 100a) against a woman being alone 
with a strange man in the granary, which is a secluded place, as 
this concern applies equally to the case here. But according to 
the one who says that the Sages prohibited this practice due to 
concern that the woman might be a divorcée, who is no longer 
entitled to teruma, this concern should not apply to the daughter 
of a Levite. Does she not partake of tithe on her own account, 
even after she is divorced? 


The Gemara refutes this argument: And according to your rea- 
soning that rejects the explanation of Mar, son of Rabbana, with 
regard to the daughter of a Levite, does a divorcée who is the 
daughter of a priest not partake of teruma? Why should the 
daughter of a priest married to a priest not receive teruma in a 
granary? Rather, this is a rabbinic decree that was enacted pri- 
marily due to a priest’s divorcée who is the daughter of a non- 
priest, as she may no longer partake of teruma after her divorce. 
They also applied this decree to the daughter of a priest divorced 
from a priest. For this reason, they also decreed against a Levite 
woman receiving a portion in the granary. 


The Gemara raises a difficulty: If so, why specifically one who 
was betrothed; the same would hold true even for a married 
woman as well. The Gemara answers: There is no difference 
between them in this regard, but since the tanna taught in the 
first clause of the mishna: Betrothed, he also taught in the latter 
clause: Betrothed, although the halakha in the latter clause does 
not apply exclusively to a betrothed woman. 


§ The Sages taught: Teruma is given to a priest, and the first 
tithe is given only to a Levite; this is the statement of Rabbi 
Akiva. Rabbi Elazar ben Azarya says: 
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The first tithe is given to a priest. The Gemara is puzzled: To a 

priest and not to a Levite? But the Torah expressly states that the 

first tithe is for Levites. The Gemara answers: Say he means it can 

be given also to a priest. The Gemara clarifies: What is the reason 

for Rabbi Akiva’s opinion? As it is written: “You shall speak to 

the Levites, and you shall say to them” (Numbers 18:26). Clearly, 
the verse speaks of Levites, not priests. And the other tanna, 
Rabbi Eliezer, maintains in accordance with the opinion of Rabbi 

Yehoshua ben Levi, as Rabbi Yehoshua ben Levi said: In twenty- 
four places in the Bible the priests are called Levites. And this is 

one of those verses: “And the priests the Levites, the sons of 
Zadok” (Ezekiel 44:15). 


And Rabbi Akiva replies: Here you cannot say the verse is refer- 
ring to priests, as it is written: “And you may eat it in any place” 
(Numbers 18:31), from which we learn that the tithe is given to one 

who can eat it in any place. This excludes a priest, who cannot 

eat it in a cemetery, as he is prohibited from entering such a 

place. Consequently, the verse cannot be referring to priests. And 

the other Sage, Rabbi Eliezer, how does he respond to this claim? 

He explains the verse as follows: He may eat it anywhere that 

he wishes, that is, in any city, as it does not require the wall of 
Jerusalem, like the second tithe. And we further learn from here 

that if he eats it in a state of bodily impurity he is not flogged. 
Consequently, we can say that tithe may be eaten by priests in 

any place. 


The Gemara relates: There was a certain garden from which 
Rabbi Elazar ben Azarya,” a priest, would take the first tithe, in 
accordance with his opinion that priests are also entitled to this 
tithe. Rabbi Akiva went, closed up the garden, and changed its 
entrance so that it would be facing toward the cemetery," to 
prevent Rabbi Elazar ben Azarya from entering the garden. Rabbi 
Elazar said in the form of a lighthearted exaggeration: Akiva, a 
former shepherd, comes with his satchel,’ but I have to live; 
from where will I receive my livelihood if I cannot claim the first 
tithe? Rabbi Elazar was actually a very wealthy man and did not 
need the produce from this garden. However, his point was that 
Rabbi Akiva acted in order to stop him from receiving something 
that he felt was rightfully his. 


§ It was stated that amora’im disagreed about the following ques- 
tion: For what reason did the Sages penalize the Levites" with 
regard to their tithe, by declaring that it may be given to priests 
as well? Rabbi Yonatan and the Elders who were with him dis- 
agree with regard to this matter. One said it was because they did 
not ascend, i.e., immigrate to the land of Israel, in the days of Ezra. 
And one said that it was not a penalty at all, but they gave the first 
tithe to the priests so that they could rely on it during their days 
ofimpurity. Because it is prohibited for priests to consume teruma 
while in a state of impurity, they would have had nothing to eat 
if they were dependent exclusively on teruma. It is permitted, 
however, to eat the tithe while impure. 


Satchel [tarmil] - Drinn: A tarmil is a bag made out of leather. 
According to Rav Hai Gaon, it had a volume of five kav, equivalent 
to about 7 £. The tarmil was used by people who would travel 
significant distances or who needed to take a significant amount 
of food with them, e.g., shepherds. The tarmil was sometimes 
associated with shepherds and also with converts, who may 
have immigrated from distant lands, and as such serves as a 
double hint to the origins of Rabbi Akiva, who was both a son 


BACKGROUND 


of converts and a shepherd. Indeed, the Sage Asi ben Yehuda 
described him as a man who would gather everything he could 
find and afterward sort and arrange his collection. It is possible 
that this statement of Rabbi Elazar ben Azarya also hints at Rabbi 
Akiva's method of study, which involved collecting the opin- 
ions of various Sages and categorizing them. This was different 
from the method used by Rabbi Elazar himself, who apparently 
received his tradition principally from his forefathers. 


PERSONALITIES 


most significant tanna‘im in 1 the Gene ntah ween 
the destruction of the Temple, Rabbi Elazar ben Azarya 
descended from a family blessed with great wisdom, 
distinguished lineage, and wealth. His father, Azarya, 
was also a Torah scholar and an extremely wealthy man. 
Azarya supported his brother Shimon, one of the Sages, 
whois therefore referred to as Shimon, brother of Azarya. 
Rabbi Elazar ben Azarya was from a family of priests 
descended from Ezra the Scribe, and there are traditions 
that draw parallels between them. 


NOTES 


Changed its entrance so that it would be facing toward 
the cemetery — 137 vb xing) PYTAN: The later author- 
ities note that it was still possible to extract the teruma of 
the tithe while in a state of purity. For example, the /yyun 
Ya'akov suggests that Rabbi Elazar could in fact have sent 
an agent to retrieve the tithe for him, but Rabbi Akiva 
was hinting that the very fact that a priest cannot eat in 
a cemetery is why the verse can be explained as referring 
only to Levites, not priests. 


Akiva with his satchel — nina xarpy: The Meiri 
explains the comment as follows: Even if Rabbi Akiva 
returns to his shepherd's satchel, | can survive without 
the tithe, as Rabbi Elazar ben Azarya was a wealthy man. 
According to the Maharsha, the satchel refers to Rabbi 
Akiva's position as charity collector. Rabbi Akiva wanted to 
give the tithe to the poor, as he thought the penalty was 
for the tithe to be transferred to paupers, to which Rabbi 
Elazar replied: But | have to live by this tradition, as Rabbi 
Elazar ben Azarya was a tenth-generation descendant of 
Ezra, and Ezra's decree was that the tithe may be given 
to priests. 


For what reason did they penalize the Levites - 39 
ony 1037 m3: According to Rashi, there is no connection 
between this discussion and the dispute between Rabbi 
Akiva and Rabbi Elazar ben Azarya, as they disagreed over 


Torah law, whereas the Gemara deals with the situation 


after Ezra’s enactment. However, the Ritva maintains that 
he two issues are related: Since Rabbi Akiva is of the 
opinion that according to Torah law tithe is given only 
o Levites, it is impossible for Ezra to deprive them of 
heir rights entirely. Conversely, Rabbi Elazar ben Azarya 
rules that even by Torah law the first tithe may be given 
o priests, and therefore Ezra's decree can be understood 
o mean that only priests are entitled to receive this tithe. 
Tosafot offer a similar interpretation. 

The Ritva adds that the question remains: According 
o Rabbi Akiva, who maintains that the first tithe belongs 
exclusively to Levites according to Torah law, how could 
Ezra transfer this right to the priests? He explains that 
since the first tithe has no sanctity and Levites have only 
a monetary right to this tithe, and since there is a general 
principle in halakha that a court has the authority to 
declare property ownerless, the Sages had the power to 
deprive them of their statutory rights. Consequently, the 
priests receive the tithe as representatives of the tribe of 
Levi. The Mei Neftoah suggests that the dispute between 
Rabbi Akiva and Rabbi Elazar is whether the Sages have 
he right to not only declare property ownerless but also 
o transfer that ownership to another. 
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NOTES 


But if you come by the standard halakha of distribu- 
tion - apn minI mny xp x1: The Ritva explains 
that if Rabbi Elazar were to come demanding his share, 
he would be effectively misleading the owner of the 
produce, who would assume that he is fulfilling a Torah 
mitzva by giving it to a priest instead of a Levite. 

The Yam shel Shlomo explains that Rabbi Elazar is 
permitted to take it in the form of a penalty, but he can- 
not claim it as his fair share, as he was wealthy enough 
not to require the tithe even during his days of impurity. 


Now they establish. ..only — pTava px yway: Some 
commentaries understand that as part of the pen- 
alty imposed upon the Levites by Ezra, they would 
no longer receive any preference when officers were 
appointed (/yyun Ya'akov; Beer Sheva). 


And the officers of the many at your heads - wiw) 
DPN DIT: The early and later authorities note 
that this verse does not appear anywhere in the Bible. 
The early authorities add that the Talmud occasionally 
quotes an apparent verse that cannot be found in the 
Bible. The verse is sometimes from the book of Ben 
Sira. At other times it is paraphrased for its content. 
With regard to this particular verse, Tosafot Yeshanim 
suggest that it might be referring to the verse describ- 
ing the appointment of officers and Elders over Israel: 
“Get you, from each one of your tribes, wise men, and 
understanding, and full of knowledge, and | will make 
them heads over you” (Deuteronomy 1:13). 


If her child from the priest died, etc. — pan ma ma 
"131: Yam shel Shlomo states that we can infer Rambam's 
ruling by reference to his ruling in the opposite situa- 
tion: If an Israelite woman married an Israelite, had a 
child with him, was widowed, married a priest, had 
a child with him, and was widowed again, then she 
may partake of teruma on account of her child from 
the priest, despite the fact that she also has children 
from the Israelite. This opinion resolves the apparent 
contradiction between the first and latter clauses of 
the mishna. The Meiri concurs with this explanation. 
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HALAKHA 


The Gemara asks: Granted, according to the one who says it was 
because they did not ascend, we can understand that due to that 
reason they penalized the Levites by forcing them to share their 
tithe with the priests. But according to the one who says it was 
done so that the priests could rely on it during their days of 
impurity, should we penalize the Levites for the benefit of priests? 
Rather, everyone agrees that it was a penalty for the fact that they 
did not ascend in the days of Ezra," and here they disagree about 
this: One Sage holds that the penalty is that the tithe must be given 
to the poor, and one Sage holds that priests are classified as poor 
in the days of their impurity. 


The Gemara asks: Granted, according to the one who says that 
the penalty imposed on the Levites is that the tithe must be given 
to the poor, due to that reason Rabbi Akiva changed the garden 
entrance so that it would be facing toward the cemetery, as Rabbi 
Elazar ben Azarya was a wealthy man. But according to the one 
who says the tithe was given to the priests, why did he change the 
entrance so that it would be toward the cemetery? The Gemara 
answers: This is what he said to him, i.e., this is what he meant: If 
you come to receive the tithe by virtue of the penalty imposed on 
the Levites, you may have it, but if you come by the standard 
halakha of distribution,’ demanding your share with the Levites, 
you may not have the tithe. If the owner of the garden chooses to 
give it to you, you may accept it, but you may not take it yourself. 


The Gemara asks with regard to the penalty imposed on Levites: 
And from where do we derive that the Levites did not ascend in 
the days of Ezra? As it is written: “And I gathered them together 
to the river that runs to Ahava; and we encamped there for three 
days; and I viewed the people, and the priests, and found there 
none of the sons of Levi” (Ezra 8:15). With regard to this, Rav 
Hisda said: Initially they would establish officers over the people 
only from among the Levites, as it states: “And the officers, 
the Levites, before you” (11 Chronicles 19:11), but now they 
establish officers only" from among the Israelites, as it is stated: 
And the officers of the many at your heads." This indicates that 
officers were appointed from: The many, meaning the largest group, 
ordinary Israelites. 


MI S HN A Israelite woman married to a priest" 


may partake of teruma. If the priest died 
and she has a child from him," she may continue to partake of 
teruma. If she subsequently married a Levite, she may no longer 
partake of teruma but she may partake of the first tithe on his 
account. If he, too, died and she had a child from him, she may 
continue to partake of tithe on account of the child. If she then 
married an Israelite," she may partake of neither teruma nor tithe. 
Ifher Israelite husband died and she had a child from him, she still 
may partake of neither teruma nor tithe. 


If her child from the Israelite also died, while her son from the 
Levite remained alive, she may partake of tithe on account of the 
Levite’s child. If her child from the Levite died, leaving her with a 
son from the priest, she may once again partake of teruma. If her 
child from the priest died" as well, she may no longer partake of 
either teruma or tithe. 


They did not ascend in the days of Ezra - xiv 12 by Kw: 
On account of the Levites' failure to immigrate to the land of 
Israel with Ezra, he penalized the Levites of his time by declaring 
that the first tithe should be given to priests. The Kesef Mishne 
claims that after that period, each person had the right to give 
it to a Levite or to a priest, as he saw fit (Rambam Sefer Zera’im, 
Hilkhot Ma‘aser 1:4). 


An Israelite woman married to a priest — now byw na 
a}: The daughter of an Israelite or Levite who is married to 
a priest may partake of teruma, even if she is younger than 
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three years and one day old, and therefore has certainly not 
yet consummated her marriage (Rambam Sefer Zera’im, Hilkhot 
Terumot 6:3). 


If he died and she has a child from him -13 397 ay ma: An 
Israelite woman who has a child from a priest is permitted to 
partake of teruma on account of her child, whether her child is a 
son, a daughter, a person whose sexual organs are concealed, or 
an androgynous person. She may also partake of it on account 
of her child's child and so on, for all generations (Rambam Sefer 
Zera'im, Hilkhot Terumot 6:9). 


If she then married an Israelite - bywry nip: If an Israelite 
woman married a priest, had a child with him, was widowed, 
and then subsequently married an Israelite, she may not par- 
take of teruma. In the event that her Israelite husband dies, if 
she has a child from him she may not partake of teruma, even 
if she has a child from the priest as well. However, if she has no 
children from the Israelite, or if her child from the Israelite died 
while her child from the priest remains alive, she may partake 
of teruma because of the priest's child (Rambam Sefer Zera‘im, 
Hilkhot Terumot 6:13). 
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The daughter of a priest married to an Israelite’ may not 
partake of teruma. If the Israelite died and she has a son from 
him," she may not partake of teruma as long as that son is alive. 
If she subsequently married a Levite she may partake of tithe. 
Ifhe died, and she had a son from him, she may still partake 
of tithe. If she subsequently married a priest, she may partake 
of teruma." If the priest died and she had a son from him, she 
may partake of teruma. 


If her son from the priest also died, she may not partake of 
teruma, but she may partake of tithe, as she has a son from a 
Levite. If her son from the Levite died, she may no longer 
partake of tithe. If her son from the Israelite died, she 
returns to her father’s house and may once again partake of 
teruma. And with regard to this woman, it is stated: “And she 
is returned unto her father’s house, as in her youth; she may 
eat of her father’s bread” (Leviticus 22:13). 


GEMARA We learned in the mishna: If her son 

from the Levite died she may partake 
of teruma. The Gemara asks: This halakha with regard to a 
woman previously married to a priest, who had a child from the 
priest and was then married to a Levite and separated from him, 
that she once again may partake due to her son" from the 
priest, from where do we derive it? Rabbi Abba said that Rav 
said: It states: “But if a priest’s daughter be a widow, or divorced, 
and have no child, and is returned unto her father’s house, as in 
her youth” (Leviticus 22:13). The verse could have stated: If a 
priest’s daughter. Instead, it states: “But if a priest’s daughter,” 
with an extra word, represented by the single Hebrew letter vay, 
to include this case. 


The Gemara asks: In accordance with the opinion of which 
Sage is this exposition? Is it only in accordance with Rabbi 
Akiva, who expounds the additional letter vav, representing the 
word “and,” as an inclusive term? The Gemara refutes this sug- 
gestion: It can be understood even if you say it is in accordance 
with the Rabbis, who do not usually derive halakhot from an 
additional vav, as in this case the entire phrase: “But if a priest’s 
daughter,” is superfluous, as the previous verse had already 
specified that we are dealing with “the daughter of a priest.” 
Therefore, everyone agrees that in this context the additional 
letter in the text comes to include the additional case. 


NOTES 


That she once again may partake due to her son - x11777 
ma own mans: The Ra’avad asks: Before getting into the 
details of a woman's ability to return to eating teruma on 
account of her son, after the death of her second husband, 
there should be an inquiry as to the source for the basic 
halakha that a woman can partake of teruma if she has a 
son who is a priest. It is derived from the verse: “Those who 
are born in his house, they may eat [yokhlu] of his bread” 
(Leviticus 22:11), which is expounded to mean both yokhlu, 
they may eat, and yaakhilu, they may feed. This means that 
the son of the priest enables his mother to eat of the bread 
as well. 

It is, however, not obvious that this verse comes to teach 
the above halakha, as other halakhot have already been 
derived from that verse. The Ramban explains that the primary 


exposition is from the phrase: “They may eat of his bread.” That 
clause is in fact entirely superfluous, as this is clearly the topic 
of the entire verse. Therefore, these redundant words teach 
that not only may such people themselves eat, but they may 
also feed others. 


A priest’s daughter, but a priest's daughter - nai na: The 
Jerusalem Talmud offers an alternative derivation. The phrase 


“a priest's daughter” does not have to mean an actual daughter 


of a priest. Rather, it can be understood in a manner similar to 
the expression: “Daughter of Babylonia” (Psalms 137:8), which 
means a native of Babylonia or someone accustomed to its 
ways. Here too, “a priest’s daughter” can refer to one who 
observes the practices of the priesthood, which includes the 
wife of a priest. 


HALAKHA 


The daughter of a priest married to an Israelite - > na 
be new: A non-priest is prohibited from partaking of 
teruma. The daughter of a priest who married a non-priest is 
considered like him and may not partake of teruma (Rambam 
Sefer Zera’im, Hilkhot Terumot 6:5). 


If he died and she has a son from him - {2 1327 aby na: If 
the non-priest husband of a priest's daughter died, leaving her 
a son, she may not partake of teruma (Rambam Sefer Zera‘im, 
Hilkhot Terumot 6:8, 13). 


If she subsequently married a priest, she may partake of 
teruma - maya baxa wis np): If the daughter of a priest 
was married to an Israelite, had a son from him, was widowed, 
and then subsequently married a priest, she may partake of 
teruma. |f the priest died leaving her a son, she may still partake 
of teruma. If the priest's son subsequently dies, she is once again 
prohibited from partaking of teruma due to her son from the 
Israelite. If that son also dies, she goes back to partaking of 
teruma as the daughter of a priest, but she may not partake 
of the breast and the right hind leg (Rambam Sefer Zera’im, 
Hilkhot Terumot 6:18). 
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HALAKHA 


She does not return to partake of the breast and right 
hind leg - piven mind Min Ayre: The daughter of a priest 
who married an Israelite is permanently barred from eat- 
ing the breast and the right hind leg, even if he divorced 
her or died without leaving her sons (Rambam Sefer 
Zera‘im, Hilkhot Terumot 6:7). 


Where the father’s agents transferred her to the hus- 
band’s agents — byan mw ant aw: If a young 
daughter of a priest married, or if her father or his agents 
transferred her to the husband's agents for the purpose 
of marriage, and her husband died while she was still a 
young woman, she does not return to her father’s jurisdic- 
tion and he may no longer nullify her vows (Shulhan Arukh, 
Yoreh Dea 234712). 


114. 
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§ The Sages taught: With regard to the daughter of a priest, when 
she returns to her father’s house after having been married to a 
non-priest and then separated from her husband, she returns to 
partaking of teruma but she does not return to partake of the 
breast and right hind leg" of peace-offerings. Rav Hisda said that 
Ravina bar Sheila said: What is the verse that teaches us this 
halakha? “She may not eat of that which is set apart from the 
sacred things” (Leviticus 22:12). This verse indicates: From that 
which is separated from the sacred things, i.e., offerings, and given 
to apriest, she may not eat. Rav Nahman said that Rabba bar Avuh 
said that this halakha comes froma different source: We infer from 
the words “she may eat of her father’s bread” (Leviticus 22:13), that 
she may not eat all bread; this comes to exclude the breast and 
right hind leg. 


Rami bar Hama objects to this: But we can say that the verse 

comes to exclude nullification of vows." The Torah would con- 
sequently be teaching us that even after she “is returned unto her 
father’s house, as in her youth” (Leviticus 22:13), she does not return 

to her youth in all ways, as her father may not nullify her vows. Rava 

said: The connection between her and her father’s house with 

regard to vows has already been severed, as taught by the school 

of Rabbi Yishmael, as the school of Rabbi Yishmael taught: “But 

the vow of a widow, or of a divorcée... shall stand against her” 
(Numbers 30:10). What is the meaning when the verse states this? 

She was removed from the category of one who is under the 

authority of her father when she married, and she has likewise 

been removed from the category of one who is under the authority 

of her husband, as she is no longer married to him. 


Rather, the verse is referring to a case where the father transferred 
his daughter to the husband’s agents for the purpose of marriage, 
and she consequently left her father’s house. Or, it is referring to a 
case where the father’s agents transferred her to the husband’s 
agents" and she was widowed or divorced on the way, before she 
arrived at her husband’s house. How shall I consider her? Is she in 
the house of this one, her father, or is she in the house of that one, 
her husband? Rather, this comes to tell you: Since she has entirely 
left her father’s jurisdiction when she was transferred to the hus- 
band’s agents, even if for just one moment, her father is no longer 
able to nullify her vows. We learn from here that a father cannot 
annul his daughter’s vows after she has been married, and there is 
no need for an additional verse to teach this halakha. 


Rav Safra said: The halakha that she does not return to her father’s 
house with regard to the breast and the right hind leg is derived 
from the verse: “From her father’s bread she may eat,’ which 
indicates that she partakes of the “bread” of teruma but not of the 
meat of the breast and hind leg. Rav Pappa said a different inter- 
pretation: “From her father’s bread she may eat” is referring to 
bread owned by her father, such as teruma, which is the property 
of the priest, which excludes the breast and right hind leg, as the 
priests receive their portion from the table of the Most High." 
Unlike teruma, the breast and right hind leg do not belong to the 
priests. Rather, after the offering is sacrificed to God, they eat these 
portions but are not considered to own them. 


To exclude nullification of vows - 0°73 mom bis: The con- 
nection between this issue and the nullification of vows is not 
immediately apparent. The Ritva explains that the phrase “she 
may eat of her father’s bread” indicates that she eats against 
her will. In other words, even if she vowed not to eat something, 
her father can nullify her vow. Some later authorities suggest 
that the resemblance between the verse referring to teruma: 
“And she is returned unto her father’s house, as in her youth” 
(Leviticus 22:13) and the verse about vows: “Being in her youth, 
in her father’s house” (Numbers 30:17) indicates a connection 


between the two cases. 


NOTES 


As they receive their portion from the table of the Most High - 
pTi nwt: The ater authorities point out that there are 
various opinions on this matter, as concerning other issues some 
Sages maintain that teruma is also viewed as something received 
from the table of the Most High. Nevertheless, it is clear that 
there is a difference between the two, as teruma is the priest's 
possession in all regards to use as he sees fits, whereas the breast 
and right hind leg are given to priests only for the purpose of 
eating, as their consumption of the offering is part of the service 
necessary for atonement. 
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And Rava said: It states: “And the breast of waving and the hind 

leg of heaving you shall eat... you, and your sons and your daugh- 
ters with you” (Leviticus 10:14). This indicates that daughters of 
priests may eat at a time when they are “with you,” but once they 

have left the priest’s domain, e.g., by marrying an ordinary Israelite, 
they may no longer partake of these gifts even if they subsequently 
return to his household. 


Rav Adda bar Ahava said: It was taught: With regard to the daugh- 
ter of a priest, when she returns to her father’s house, after mar- 
rying and separating from her husband without a child, she returns 
for the purposes of eating teruma, but she does not return for the 
purposes of eating the breast and right hind leg. By contrast, ifan 
Israelite woman ate on account of her son from a priest, if she later 
married an Israelite and he died, she returns to partake even of the 
breast and right hind leg." 


Rav Mordekhai went and stated this halakha before Rav Ashi, 
who said to him: From where does he include the case of awoman 
who partakes of teruma on account of her son? From the verse “but 
if a priest’s daughter” (Leviticus 22:13). Is the Israelite woman 
preferable to her, the daughter of a priest herself, who does not 
return to eating the breast and hind leg? The Gemara answers: 
There, the Torah writes exclusions, as we learned above, which 
teach us that she does not return in all regards, whereas here it does 
not write exclusions. Consequently, although the halakha of a 
woman who has a son from a priest is itself derived from the case 
of the daughter of a priest returning to her father’s house, she has 
more abilities than the latter. 


§ The Gemara returns to the mishna. The mishna taught: The 
daughter of a priest married to an Israelite may not partake of 
teruma. The Sages taught: “And she is returned unto her father’s 
house” (Leviticus 22:13); this excludes a widow awaiting her 
yavam," for she cannot go back to her father’s house as long as she 
is still waiting for the yavam to perform levirate marriage. “As in 
her youth”; this excludes a pregnant woman," as her pregnancy 
has changed her, and she is no longer as she was in her youth. 


But could this not be derived through an a fortiori inference, with- 
out the need for a special exposition of a verse? Ifin a place, i.e., a 
case, where the Torah did not make the halakha pertaining to a 
child from the first husband like the halakha pertaining to a child 
from the second husband to exempt her from levirate marriage; 
this is the case ofa woman who married a man, had ason with him, 
was widowed, remarried, and her second husband died childless. 
She requires levirate marriage despite the fact that she has a child, 
as the first husband’s child is irrelevant with regard to her need for 
levirate marriage for the second husband. Despite this limitation, 
the Torah made the status of a fetus like that of a child who was 
born, as a pregnant woman does not perform levirate marriage. 


HALAKHA 


On account of her son from a priest, she returns to partake 
even of the breast and right hind leg — 4x nyin ma Sawa 
piw mn: If an Israelite woman married a priest, had a son 
with him, was widowed, remarried an Israelite, had a son with 
him, and was then widowed again, she may not partake of 
teruma. lf her son from the Israelite died, she may once again 
partake of teruma on account of her son from the priest. She 
may also partake of the breast and right hind leg (Rambam 
Sefer Zera’im, Hilkhot Terumot 6:18, and Kesef Mishne there). 


This excludes a widow awaiting her yavam — maw) bis 
ax: The daughter of a priest who is waiting for an Israelite 
yavam may not partake of teruma (Rambam Sefer Zera‘im, 
Hilkhot Terumot 8:5). 


This excludes a pregnant woman - may vy: If the 
daughter of a priest was pregnant from an Israelite, she is 
prohibited from partaking of teruma on account of the fetus 
(Rambam Sefer Zera’im, Hilkhot Terumot 8:2). 
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If this is so, then in a place where the Torah did make the halakha 
pertaining to a child from the first husband like the halakha 
pertaining to a child from the second husband to disqualify her 
from teruma; this is the case ofa daughter of a priest who married 
an Israelite, had a son with him, was widowed, and afterward mar- 
ried another Israelite, who died childless. She may not partake of 
teruma on account of her son from the first husband. Is it not, 
therefore, right that we should make a fetus like a child who was 
born with regard to teruma, that would prevent her from returning 
to partake of teruma if she is pregnant? If this reasoning is correct, 
there is no need for the biblical exposition. 


However, this proof can be refuted: No, what I should say is that 
the Torah made a fetus like a child who was born with regard to 
levirate marriage, because with regard to levirate marriage the 
Torah made the dead like the living: If the woman had a child at 
the time ofher husband’s death she is entirely exempt from levirate 
marriage, even ifher son subsequently died. The deceased child is 
like a living one in the sense that he continues to exempt his 
mother from the requirement of levirate marriage. Shall we then 
make a fetus like a child who was born with regard to teruma, 
where the Torah did not make the dead like the living? In the 
case of teruma, as long as the daughter of a priest has a living son 
from her Israelite husband, she is disqualified from teruma, but if 
he dies she may partake of teruma again, as we do not consider him 
like a living son. Consequently, we cannot learn the halakha of 
teruma from levirate marriage with regard to the status of a fetus. 
Therefore, the verse states “as in her youth” to exclude a pregnant 
woman. 


The Gemara comments: And it was necessary to write this 
verse that teaches the halakha of a pregnant woman, and it was 
necessary also to write “and she have no child” (Leviticus 22:13) 
because had the Merciful One written only: “And she have no 
child,’ I would have said that at the outset she was only one body 
when she ate teruma, and now, upon her return, there are two 
bodies, and that is why she is no longer “as in her youth.” But a 
pregnant woman, who at the outset was one body and now is 
still one body, one might say that she may partake of teruma until 
the birth of her son. Consequently, it is necessary for a verse to 
teach the halakha. And vice-versa, had the Merciful One written 
the halakha with regard to a pregnant woman, I might have said 
that this is true only of a pregnant woman because at the outset 
her body 


was empty, and now her body is full with the child, and therefore 
she is no longer “as in her youth.’ But in a situation where “she has 
no child,” when at the outset her body was empty and now her 
body is also empty, as she has given birth, you might say that she 
should not be disqualified. Therefore, it is necessary to write both 
verses. 


Parenthetically, the Gemara lists terms signifying the following 
discussions, to serve as a mnemonic device: Said to him, we 
should not make, by death, we should make and not make, bya 
child, yavam and teruma, levirate marriage and teruma. This list 
of terms, taken from the introductions or key phrases in each of 
the ensuing discussions, is the mnemonic. 
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Rav Yehuda from De’iskarta' said to Rava, in continuation of 
the discussion of the baraita: Should we not make the halakha 
concerning dead children" like the halakha concerning living 
children with regard to levirate marriage by an a fortiori infer- 
ence, and say: And ifin a place where the Torah made the halakha 
with regard to a child from the first husband like the halakha with 
regard to a child from the second husband, to disqualify her 
from teruma, for as long as she has a child who is not a priest she 
is prohibited from partaking of teruma, the Torah nevertheless did 
not make dead children like living ones; therefore, in a place 
where the Torah did not make a child from the first husband like 
a child from the second to exempt her from levirate marriage, 
is it not right that we should not make the dead like the living? 
Why, then, is a yevama exempt from levirate marriage if her late 
husband’s only child dies? 


The verse states: “Her ways are the ways of pleasantness,” and 
all her paths are peace” (Proverbs 3:17). In other words, since 
the ways of Torah are those of pleasantness, the Torah would 
not obligate a woman who has married in the meantime to 
subsequently perform halitza, as this might demean her in her 
husband’s eyes. 


The Gemara inquires: And let us make the halakha with regard to 
dead children like the halakha with regard to living ones with 
regard to teruma, from an a fortiori inference: And if in a place 
where the Torah did not make a child from the first husband like 
a child from the second to exempt her from levirate marriage, 
it nevertheless made the living like the dead, as a woman whose 
husband died and left a child is exempt from levirate marriage 
even if that child subsequently dies; then, in a place where the 
Torah made a child from the first like a child from the second 
to disqualify her from teruma, is it not right that we should 
make the living like the dead? The Gemara responds: Therefore, 
the verse states “and she have no child, she is returned unto her 
father’s house, as in her youth” (Leviticus 22:13), and here she 
does not currently have children. 


The Gemara further suggests: And let us make her child from the 
first husband like her child from the second one with regard to 
levirate marriage, again from an a fortiori inference: And ifin a 
place where the Torah did not make the living like the dead with 
regard to teruma, it still made a child from the first husband like 
a child from the second, then in a place where it made the living 
like the dead, with regard to levirate marriage, is it not right 
that we should make a child from the first husband like a child 
from the second, and thereby exempt her from levirate marriage? 
The Gemara answers: The verse states about levirate marriage: 

“And he has no child” (Deuteronomy 25:5), and in fact he had 
none at the time of his death. 


The Gemara offers another possibility: And should we make a 
child from the first husband not like a child from the second 
one with regard to teruma, from an a fortiori inference: If in a 
place where the Torah made the living like the dead to exempt 
her from levirate marriage, it still did not make a child from the 
first husband like a child from the second, then in a place where 
the Torah did not make the living like the dead, with regard to 
teruma, is it not right that we should not make the child from 
the first husband like the child from the second? The Gemara 
responds: Therefore, the verse states: “And she have no child,” 
but in fact this woman has children. 


LANGUAGE 
De'iskarta — SPOR: The name of this place is related to 
the Middle Persian word dastagird, meaning an inherited 
plot of land. 


NOTES 
Should we not timake the halakha concerning dead chil- 
of i inquiry is medha misleading, as there is an essential 
difference in the case of a child from the first husband with 
regard to teruma as opposed to levirate marriage. In the 
case of levirate marriage, there is no connection between 
the obligation itself and the woman's children, as everything 
depends on whether or not the deceased husband had 
children. By contrast, as far as teruma is concerned, the 
question is whether the woman herself has a non-priest 
child. To explain this, he argues that the comparison is sug- 
gested only as part of a comprehensive discussion of the 
q 
o 


uestion at hand that presents all possible permutations 
the analysis. 


Her ways are the ways of pleasantness - D% 1371 371: 
f the halakha were that whenever a deceased husband's 
children pass away, his surviving wife is obligated in levirate 
marriage, this would degrade her. Performing halitza after 
she has remarried would seem to indicate retroactively that 
she was forbidden to her second husband until that point. 
Having every widow perform halitza as a precautionary 
measure, in case her children pass away, is not a solution, 
as halitza is entirely meaningless if no obligation of levirate 
marriage exists (Ritva). 

With regard to the idea that “her ways are the ways of 
pleasantness,’ this does not mean that the halakhot of the 
Torah are always comfortable and pleasant, as there are 
aspects to levirate marriage that make life very difficult 
for the yevama. Rather, as explained by Tosafot on 2a, the 
Torah did not distinguish between different women who are 
exempt from levirate marriage by allowing one to remain 
completely exempt while requiring the other to perform 
halitza later. Consequently, “ways of pleasantness” is to 
be understood as equal and fair, without discrimination 
between different women. 
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There are four categories of women involved in prohibited ordinary or levirate 
marriages: Women who are permitted to both their husbands and their yevamin, 
women who are permitted to their husbands but not to their yevamin due to some 
prohibition with regard to marriage to one but not the other; women who are 
permitted to their yevamin but not to their husbands for the same reason; and women 
who are forbidden to both their husbands and their yevamin due to a prohibition 
that applies to both. 


With regard to women’s property rights, the conclusion is that in every case of 
forbidden marriage, the husband is forced to divorce his wife. In cases that stand in 
violation of Torah law, whereby the children are disqualified, the woman receives 
the sum specified in her marriage contract, while in cases where there is a violation 
of rabbinic law, the Sages imposed a penalty that denies all benefits to the wife, so 
as to hasten the divorce. 


It was concluded that so long as the marriage is in effect, wives of priests and Levites 
may partake of teruma and tithes, respectively. However, after the husband’s death, 
the principle is that the woman may continue to benefit from these gifts by virtue 
of her descendants from the priest or Levite, only as long as she has no subsequent 
offspring. Similarly, the daughter of a priest or a Levite who was married to an 
Israelite may again receive benefits from the gifts given to her father’s household 
after her husband’s death, provided she has no descendants from her non-priest or 
non-Levite husband. 


Summary of 
Perek IX 


119 


This file may not be reproduced or distributed in any form without express permission from the publisher 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Up to this point, tractate Yevamot has dealt primarily with different problems that 
arise due to the death of a husband and brother who did not leave behind any 
descendants. The deliberations focused on halakhic questions and uncertainties, 
sometimes touching upon various factual details. But in any case, there was never a 
doubt that there was a death. This chapter begins to discuss cases in which a husband 
or wife was informed of the death of their spouse, and later it turns out that this basic 
piece of information was incorrect. 


As a result of this mistaken information, the woman might enter into another mar- 
riage or a levirate marriage while technically she is still considered a married woman. 
Alternatively, a husband might marry his wife’s sister, in violation of halakha. These 
forbidden marriages are sometimes performed by sanction of the court. However, 
the fact that the court issued a mistaken instruction does not change the facts; the 
prohibition remains in place. 


The majority of this chapter discusses a variety of situations which result from these 
forbidden marriages: The status of the man and the woman; their liability to bring 
a sin-offering for their inadvertent action; the status of the children born from this 
union; the question of whether or not the man or woman might return to their 
previous spouse; and the issue of property entitlements for a woman who entered 
an unlawful marriage. 


Another issue debated in this chapter is the sexual intercourse of a nine-year-old 
male child. According to halakha, only intercourse with a mature individual who 
is at least thirteen years of age and has developed two pubic hairs is considered 
full-fledged intercourse for all purposes. Intercourse with a male child under the 
age of nine is not considered to be intercourse at all. Intercourse with a male child of 
nine years and one day has the status of intercourse, but as the child is a minor, the act 
lacks the legal force to validate an acquisition. Therefore, the halakhic ramifications of 
this type of intercourse and its implications for levirate marriage must be clarified. 
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With regard to a woman" whose husband 
MISHNA VW 


went" overseas, and witnesses came and 
they said to her: Your husband is dead, and she married another 
man on the basis of this testimony, and afterward her husband 
came back from out of the country, she must leave both this man 
and that one," as they are both forbidden to her. And she requires 
a bill of divorce from this one and that one. 


And furthermore, she has a claim to neither payment of her 
marriage contract," nor the profits of her property used by either 
of them, nor sustenance, nor the worn clothes she brought to 
the marriage. She has rights to these claims neither against this 
man nor against that one, i.e., she cannot collect these payments 
from either her first or second husband. And if she took any of 
these items from this man or from that one, she must return 
them to him. 


And the offspring is a mamzer from this one and from that one." 
Her child from the second husband is a definite mamzer, as she 
was never divorced from her first husband, and the Sages decreed 
that if she returned to her first husband, a child born later from 
him is also a mamzer. And neither this man nor that man may 
become impure for her upon her death, if they are priests. And 
neither this one nor that one is entitled" to the rights that stem 
from the marriage bond: Neither to her found articles, nor to her 
earnings, nor to the nullification of her vows. 


If she was a regular Israelite woman, she is disqualified from 

marrying into the priesthood, as her intercourse with the second 

husband is considered an act of illicit sexual relations, and the 

daughter of a Levite is disqualified from partaking of the first 
tithe, and the daughter of a priest is disqualified from partaking 
of teruma. And neither the heirs of this man nor the heirs of that 

one inherit her marriage contract, as she is not considered mar- 
ried to either of them. This clause will be explained in the Gemara. 
And if they both died childless, the brothers of this one and the 

brothers of this one must perform halitza and they do not enter 
into levirate marriage. 


Rabbi Yosei disagrees with the first tanna and says that she does 
receive payment of her marriage contract, and the obligation of 
her marriage contract is upon the property of her first husband. 
Rabbi Elazar says: The first husband is entitled to her found 
articles, to her earnings, and to the nullification of her vows. 
Since her second marriage was an error, the first husband does not 
forfeit his rights. Rabbi Shimon says an even more far-reaching 
ruling: Her sexual relations or her halitza with the brothers 
of the first husband exempts her rival wife, as it is considered 
a proper levirate marriage or halitza, and certainly she does not 
require halitza from the brother of the second husband. And if 
she returns to her first husband, the child from him is not a 
mamzer. 


A woman whose husband went, etc. - 131 awa saw TONT: 
If a woman’ husband left for overseas and she was informed 
that he was dead and she married another man, after which her 
husband returned, she must leave both of them. She requires a 
bill of divorce from them both, and she does not receive from 
either of them the payment for her marriage contract, the prof- 
its from her property, or what is left of the worn-out clothes 
she brought to the marriage. If they were priests they may not 


HALAKHA 


become ritually impure for her if she dies. Furthermore, they are 
not entitled to her earnings or the lost articles she finds, and they 
may not nullify her vows. She is also disqualified from marrying 
into the priesthood, and from partaking of teruma and tithes if 
she is the daughter of a priest. If both of her husbands died, the 
brothers of each must perform halitza with her, but they may 
not enter into levirate marriage with her (Shulhan Arukh, Even 
HaEzer 17:56). 


NOTES 


The Great Woman - 7131 mW: This chapter is entitled: 
The Great Woman, because there are several chapters in 
this tractate that begin with the words: A woman. To dif- 
ferentiate between them, special names were given to 
each one. Since this chapter is the longest of them, it is 
called: The Great Woman. See Tosafot for an explanation 
of the connection between this chapter and the previous 
ones. Some commentaries claim that this mishna starts an 
entirely new topic (Meiri). 


She must leave this man and that one, etc. - m2 X¥N 
"31 M1: In the Jerusalem Talmud an inquiry is made into 
the difference between this case and the ruling (33b) that 
if two wives are switched at the time of their wedding the 
court merely separates them for a period of time before 
restoring them to their husbands. They answer that this 
case is different, both because the woman is penalized for 
failing to examine the matter thoroughly, as explained in 
the Gemara, as well as due to the concern that her husband 
might have sent her a bill of divorce from overseas, which 
would render her second marriage a valid relationship. 


And she has neither her marriage contract — ay px 
Mainz: The early authorities disagree over the extent of 
the penalty suffered by the woman, whether it applies 
even to the additional part of her marriage contract, i.e., 
the sum promised by her husband over and above the 
minimum required by the Sages, and to the property she 
brought to the marriage as part of her dowry. Some state 
that as the Sages compelled the husband to divorce her, 
they exempted him from all obligations of the marriage 
contract (Rambar’s Commentary on the Mishna). 


And the offspring is a mamzer from this one and from 
that one — mai ma War shim: The early authorities 
dispute whether the child of the second husband is still 
considered a mamzer if she subsequently was divorced 
from her first husband and returned to the second one (see 
Tosafot), or whether the child is not a mamzer, despite the 
fact that it was prohibited for this husband to marry her 
(Tosefot Had Mikammaéi: see Meiri). 


And neither this one nor that one is entitled, etc. — x) 
"131 DBI TN AM: The mishna does not say what happens to 
her inheritance. Many early authorities claim that although 
she is unfit to remain married to her first husband, and if 
he is a priest he may not become ritually impure for her, 
he nevertheless inherits from her. The reason is that he 
is certainly not at fault, and therefore the Sages did not 
penalize him (Tosafot; Rashba). 
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NOTES 


It may be inferred that the first clause...is referring 
to when there was one witness — 4Y3...KW°17 dopa 
‘nx: Although the mishna states: They said to her, which 
indicates that there is more than one witness, in tractate 
Karetot there is similar use of the plural form to refer to 
speech and notification in general, not necessarily that of 
two witnesses (Rashba). 


Apparently, one witness is deemed credible - ty xox 
paxa IM: Rashi and many other commentaries maintain 
that the starting point of the Gemara’s discussion is that 
by Torah law one witness is deemed credible for testimony 
with regard to a missing husband, and cite proofs for this 
from similar halakhot. Conversely, others claim that the 
Gemara never assumed that by Torah law one witness is 
valid for this testimony, as two witnesses are required for 
any situation that involves women with whom relations 
are forbidden. Rather, the Sages instituted that one wit- 
ness is accepted, as will be explained, and they formulated 
this halakha in a manner similar to other cases in which 
one witness is deemed credible by Torah law (Rashba; 
Ritva). Some commentaries explain the entire discussion 
at length in accordance with both interpretations (Ritva; 
Meiri). 
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All these halakhot refer to a situation when she married with the 
permission of the court, after hearing that her husband had died. But 
if she married without the consent of the court, basing herself 
entirely on the testimony she heard, and her husband returned, it is 
permitted for her to return to her first husband. The mishna adds 
another difference between these two scenarios: If she married by 
permission of the court, she must leave both of them and she is 
exempt from bringing the offering, i.e., the sin-offering for her 
unwitting adultery, as she had the authorization of the court and is 
therefore considered to have acted under duress. 


If, however, she did not marry by permission of the court, she must 
leave her second husband and is liable to bring an offering for 
mistakenly having relations with a man forbidden to her. In this 
regard, the power of the court is greater, as she is exempt from 
bringing an offering. If the court instructed her to marry on the 
basis of inaccurate testimony, and she went and ruined herself by 
engaging in licentious relations outside matrimony, she is liable to 
bring an offering, as they permitted her only to marry, and not to 


engage in licentious relations. 
G E M A From the fact that the latter clause of the 
mishna teaches: If she married without 
the consent of the court she is permitted to return to him, this 
indicates that she did so not by the consent of the court, but rather 
by witnesses, i.e., as there are two witnesses, she does not require 
special permission from the court. With this in mind, it may be 
inferred that the first clause of the mishna, which speaks of one 
who acted with the consent of the court, is referring to a situation 
when there was one witness." Apparently, one witness is deemed 
credible" when he testifies about a husband’s death, i.e., the court 
will permit a wife to marry on the basis of the testimony of a lone 
witness. 


And we also learned in a mishna (122a): They established that they 
would allow a woman to marry if her husband was reported dead 
by one witness, based solely on what he learned from the mouth 
of another witness, i.e., hearsay testimony, and also the testimony 
of a woman who heard from another woman, and even the testi- 
mony ofa woman who heard from a slave or from a maidservant." 
Apparently, one witness is deemed credible in this regard, as when- 
ever hearsay testimony is accepted, the testimony of one witness is 
also valid. 


And we also learned in a mishna (Karetot 46b) that if one witness 
says to someone: You ate forbidden fat, and the accused says: I did 
not eat it, the accused is exempt from bringing an offering. The 
Gemara infers: The reason he is exempt is that the individual in 
question said: I did not eat it, which indicates that if he had been 
silent and failed to deny the accusation, the lone witness is deemed 
credible." Apparently, one witness is deemed credible by Torah 
law with regard to certain issues. 


HALAKHA 


One witness by the testimony of a woman - my3 Tm% 1Y 
TWX: If a woman's husband went overseas and she received 
testimony that he died, even if it was from only one witness; 
and even if the witness was a woman, a relative, a slave, or a 
maidservant; or even if it was hearsay evidence from a string of 
invalid witnesses, the witness is deemed credible (Rambam Sefer 
Nashim, Hilkhot Geirushin 12:15; Shulhan Arukh, Even HaEzer 17:3). 


If he had been silent, the witness is deemed credible - x7 
yarn PNW: If testimony was received that someone had 
performed a transgression for which he is liable to bring a sin- 
offering, and the accused remained silent and did not contradict 
the claim, he is obligated to bring an offering even if the testi- 
mony was delivered by a single witness or a woman (Rambam 
Sefer Korbanot, Hilkhot Shegagot 3:2). 
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§} The Gemara asks: From where do we derive this? The Gemara 
answers: As it is taught in a baraita that the verse states: “Or if 
his sin be known to him” (Leviticus 4:23, 28). This indicates that 
he himself must be aware of his sin, and not if it was made known 
to him by others. In other words, one is not obligated to bring an 
offering due to the testimony of others, even if they testify that he 
had transgressed. I might have thought he should be exempt even 
though he does not contradict the witness's claim. Therefore, the 
verse states: If his sin be known to him, which indicates that in 
any case, however he comes by this knowledge, he is liable." 


The Gemara clarifies this halakha. What are the circumstances? 
If we say that two witnesses came and informed him and he does 
not contradict them, why do I need a verse to teach this ruling? 
After all, the testimony of two witnesses is always accepted. Rather, 
is it not referring to one witness, and yet if he does not contradict 
the sole witness, that witness is deemed credible? One can learn 
from this that one witness is deemed credible with regard to 
prohibitions. The Gemara refutes this claim: And from where do 
you infer that the reason is due to the fact that the one witness is 
deemed credible? Perhaps the accused must bring an offering 
because he remains silent, as there is a principle that silence is 
considered like an admission. 


And you should know that this is the reason, as the latter clause 
of that same baraita teaches that if two witnesses said to him: You 
ate forbidden fat," and he says: I did not eat it, he is exempt, and 
Rabbi Meir obligates him to bring an offering. Rabbi Meir said 
that this is an a fortiori inference: If two witnesses can bring him 
to the severe penalty of death by testifying that he had committed 
a transgression for which one is liable to receive the death penalty, 
should they not bring him to the more lenient obligation of an 
offering? 


The Rabbis said to him: There is a difference between the two 
cases, as with regard to an offering, what is the halakha ifhe would 
choose to say:" I was an intentional sinner? One who sins inten- 
tionally is not liable to bring an offering. Since the accused in the 
latter clause of the baraita can negate the testimony that would 
have rendered him liable to bring an offering, he can likewise deny 
the act itself, whereas if witnesses testify that he performed an 
action that incurs the death penalty, his denial has no bearing on 
the case. The Gemara clarifies: In the first clause 


of the mishna, what is the reason that when he remains silent, the 

Rabbis obligate him to bring to an offering based on the testi- 
mony of one witness? If we say it is because the witness is deemed 

credible, but there is the case of an ordinary pair of witnesses, 
where even though he contradicts their claim they are deemed 

credible, and yet the Rabbis exempt him from bringing an offer- 
ing. If so, they would certainly not obligate him to bring an offering 
due to the testimony of a lone witness. Rather, is it not because 

he remained silent, and silence is considered like an admission? 
If this is the reason why he brings an offering, there is no proof 
from here that the testimony of one witness is accepted. 


NOTES 


Or if it was made known...in any case - bonytin ix 


Dip: The fact that the verse stated: Or if i 


was made 


known, rather than: He knew, indicates both that the infor- 


mation provided by others is not enough in 


and also that if one found out about his own sin, even 


through someone else, and he believes it to 
is considered awareness that renders him lia 
an offering. 


What if he would choose to say — anid ayy 
Gemara in tractate Karetot provides two exp 


this claim of the Rabbis. According to one opinion, it is 


considered that his statement was amended a 


and of itself, 


be true, this 
ble to bring 


DON ma: The 
anations of 


s though he 


meant to say he acted on purpose, not by mis 


simply failed to clarify his intention properly. According to 


the other interpretation, it is impossible for th 
of others to render one liable 
always has a way of avoiding 


o bring an offering, as he 
he obligation. 


ake, and he 


e testimony 


As a result, 


whenever he denies the witness's claim he is not compelled 
to bring an offering, and the matter is left between him and 


God. Some commentaries maintain 
here must be explained in accordance with 
interpretation of the Gemara in tractate Karetot 


HALAKHA 


hat the discussion 


the second 
(Ramban). 


If two witnesses said to him, you ate forbidden fat — 113% 


abn mbox Dw ib: If two witnesses testified th 


at someone 


had committed a transgression for which he is liable to 
bring a sin-offering and he denies their claim, he is not 
obligated to bring a sin-offering, in accordance with the 
opinion of the Rabbis (Rambam Sefer Korbanot, Hilkhot 


Shegagot 3:1). 


D1) pD: YEVAMOT : PEREK X: 8 


8A 125 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


Just as it is in the case of a piece, etc. — myy 1" 
D1 ADNAN: If one witness says that a certain piece 
of meat is forbidden fat, and his claim is uncontro- 
verted, the meat is treated as definitely forbidden fat. 
Consequently, if someone eats it unwittingly he must 
bring an offering, and if he does so intentionally he is 
liable to receive lashes (Rambam Sefer Korbanot, Hilkhot 
Shegagot 3:2; see Shulhan Arukh, Yoreh De‘a 127:3). 


The presumption of a prohibition has not been 
established — XVID PITA xd: A single witness is 
not deemed credible when he says that something that 
has been established as prohibited is in fact permitted, 
unless he himself had the power to render it permitted 
(Rambam Sefer Shofetim, Hilkhot Edut 11:7; see Shulhan 
Arukh, Yoreh De‘a 127:2, and in the comment of Rema). 


Nothing involving those with whom relations are 
forbidden can be determined by fewer than two - 
Dw nina AMwaw 337 pr: The court will compel a 
man to divorce his wife only if two witnesses testify 
that she committed adultery willingly (Rambam Sefer 
Nashim, Hilkhot Ishut 24:18; see Shulhan Arukh, Even 
HaEzer 11:1). 


BACKGROUND 


Forbidden fat and permitted fat — jaw abn: From 
a purely physiological standpoint, forbidden and 
permitted fats are essentially identical. Nevertheless, 
forbidden fats are typically concentrated in certain 
places in an animal's body, and are not attached to the 
muscles. In the wording of the Gemara, forbidden fat 
is: An even layer, covered with a membrane and easily 
peeled. However, once forbidden fat has been removed, 
it is virtually indistinguishable from permitted fat. 


Untithed produce — baw: This is produce from which 
teruma and tithes have not been separated. The Torah 
prohibits the consumption of untithed produce, and 
one who eats untithed produce is punished by death 
at the hand of Heaven. However, once tithes have 
been separated, even if they have not yet been given 
to those for whom they are designated, the produce 
no longer has the status of untithed produce and may 
be eaten. 


LANGUAGE 

Konam - mp: At the beginning of tractate Nedarim 
the Gemara discusses whether this is a corrupted form 
of a foreign word that the Sages deliberately entered 
into the lexicon to avoid the specific utterance of the 
word korban, offering, or if it is a word entirely invented 
by the Sages for this purpose. Apparently, there was 
a term that bore a similar meaning in the ancient 
Canaanite language, one that may still have been in 
use in mishnaic and talmudic times. This term might 
have been uttered in ordinary speech, which often 
preserves older forms of expression. 
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Rather, this is evidently based on logical reasoning: Just as" it 
is in the case of a piece" of meat about which it is uncertain if it 
is forbidden fat and uncertain if it is of permitted fat,® and there is 
no way of clarifying which it is, and one witness comes and says: 
It is clear to me that it is permitted fat, the halakha is that he is 
deemed credible. Here too, the testimony of a single witness can 
resolve the uncertainty. 


The Gemara raises a difficulty: Is it comparable? There, the pre- 
sumption ofa prohibition has not been established," as there is no 
proof that the piece was ever forbidden, and one can therefore 
rely on the witness who permits it, whereas here, the presumption 
of the prohibition with regard to a married woman is established, 
and there is a principle that nothing involving those with whom 
relations are forbidden" can be determined by fewer than two" 
witnesses. 


In fact, this is comparable only to a case involving a piece of meat 
that is definitely forbidden fat, and one witness comes and says: 
It is clear to me that it is permitted fat, as the halakha is that he is 

not deemed credible. The Gemara refutes this claim: Is it compa- 
rable? There, when it is established as forbidden fat, even if one 

hundred witnesses come they are not deemed credible. Here, 
since if two witnesses come and say the husband is dead they would 

be deemed credible, let us also deem one witness credible. This is 

just as it is in the case of untithed produce,’ i.e., produce from 

which neither teruma nor tithe has been separated, consecrated 

property, and konamot,' an alternative term for offerings [korbanot] 

used in vows creating prohibitions. Such vows are called by the 

generic term: Konamot. 


The Gemara asks: With regard to this case of untithed produce, 
what are the circumstances? If it is his, and he testifies that terumot 
and tithes have been separated from it, he should be deemed cred- 
ible because it is within his power to prepare the produce for 
consumption by separating tithes whenever he wishes. Rather, you 
must say that he testifies with regard to untithed produce of another, 
but if so, what does the anonymous Sage who cited this example 
hold in this case? 


The Gemara elaborates: If he holds that one who separates tithes 
from his produce for that of another does not require the owner’s 
knowledge, and he can prepare his friend’s produce for consump- 
tion whenever he chooses, in this case too his testimony is deemed 
credible because it is within his power to prepare it. And if he 
holds that the owner’s knowledge is required before someone else 
can separate the gifts, and this is referring to a situation where the 
witness comes and says: I know with regard to it that it is prepared, 
in that case, it itself, this very halakha, from where do we derive 
it? Why is the case of untithed produce more obvious than the 
testimony with regard to a missing husband? 


NOTES 
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This is based on logical reasoning, just as, etc. — 7 N71 X129 
"131: This is a matter of practical reasoning, as explained by Rashi, 
as otherwise no one could eat the food of another unless two 
witnesses came and affirmed that it was kosher. However, others 
claim that this argument is not decisive, as it is possible for one to 
be very careful and eat only on the basis of witnesses’ testimony 
(Tosafot Yeshanim). Instead, they maintain that the main proof is 
from the case of a menstruating woman, who is deemed credible 
when she counts her own days of ritual impurity and purity (see 
Tosafot). Other early authorities explain similarly. The problem is 
that this merely relocates the question to the case of a menstruat- 
ing woman: Since her prohibition has been established, how in 
fact is her own counting reliable? One answer is that as she has 
the power to remedy her status by immersing in a ritual bath, her 
counting is accepted (Rosh). This in turn leads others to ask why 
it is not derived from the case of a menstruating woman that 
one witness is deemed credible with regard to prohibitions even 


when the presumption of a prohibition has been established 
(Tosafot). The commentaries suggest that this halakha of a men- 
struating woman is a kind of decree of the Torah. Alternatively, she 
is deemed credible because in practice there is no other way of 
knowing her number of pure days (Ritva). 


The presumption of the prohibition. ..is established, and noth- 
ing involving those with whom relations are forbidden, etc. - 
AD AY WAY 397 PR... TO pine: After a detailed analysis of 
the questions and answers raised in the course of this discussion, 
the Ramban concludes that some of these questions are not real 

difficulties. For example, the principle that nothing involving for- 
bidden women can be established by fewer than two witnesses is 

assumed by the Gemara without proof. He maintains that after all 

the arguments have been considered, a single witness is indeed 

deemed credible in the case of prohibitions by Torah law. Others 

do not accept this interpretation, but arrive at the same conclusion 

by virtue of a different argument (Rashba). 
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Similarly, with regard to consecrated property too, if it is merely 
sanctity that inheres in its value, i.e., it is not an actual offering 
but an item that has been dedicated to the Temple upkeep, then 
the reason why the testimony of one witness who says it is not 
consecrated is accepted is due to the fact that it is within his 
power to redeem it. And if this is referring to inherent sanctity," 
the matter still remains to be clarified: If it is his offering, then the 
reason is due to the fact that it is within his power to request 
from a Sage that the vow be dissolved, like any other vow. Rather, 
you must say that it is referring to the offering of another, and he 
said: I know with regard to it that its owner requested from a 
Sage that his vow be dissolved. However, here too, in this case 
itself, from where do we derive that he is deemed credible? 


In the case of konamot" too, if he holds that there is misuse 
of consecrated objects with regard to konamot,"i.e., he holds that 
articles sanctified by a konam have the status of consecrated prop- 
erty, and that the sanctity that inheres in its value applies to them, 
then his claim is accepted because it is within his power to 
redeem it. And if he maintains that there is no misuse of con- 
secrated objects in the case of konamot, and it is an ordinary 
prohibition that rides on its shoulders, i.e., it is forbidden due 
to its similarity to consecrated property despite the fact that is 
not fully sacred, even in this case the above argument applies: 
If the property in question is his, it is permitted because it 
is within his power to request from a Sage that his vow be 
dissolved. 


Rather, you will say that the konam must belong to another, and 
he said: I know with regard to it that its owner requested from 
a Sage that his vow be dissolved. However, with regard to this 
halakha itself, that one witness is deemed credible in this case, 
from where do we derive it? Consequently, after the Gemara has 
refuted these attempts to explain why one witness should be 
deemed credible, the question remains: Why is the testimony of 
a single witness accepted in the case of a missing husband? 


Rabbi Zeira said: Due to the stringency that you were strin- 
gent" with her, the woman who married on the basis of a single 
witness, at the end, i.e., if it turns out that the testimony was 
incorrect and the husband is still alive, the halakha is very severe 
with her and she loses out in all regards, you are lenient with 
her at the beginning, by accepting the testimony of a single 
witness to enable the woman to marry. The Gemara suggests: If 
so, let us not be stringent at the end and not be lenient at the 
beginning. 


The Gemara answers: Due to the case of a deserted wife, the 
Sages were lenient with her." Since it is not always easy to find 
two witnesses to attest to a husband’s death, the Sages realized 
that if the testimony of one witness were not accepted, the woman 
would be likely to remain a deserted wife, unable to remarry. 
However, to prevent this leniency from causing mistakes and 
licentiousness, they were very stringent with her in a case where 
the testimony is found to be erroneous, to ensure that she is very 
careful not to accept untrustworthy accounts. 


§ The mishna teaches that if she was informed that her husband 
was dead and she married another man, and her husband later 
returned, she must leave this one and this one. Rav said: They 
taught this halakha only if she married by virtue of the testimony 
of one witness, but if she married on the basis of the testimony 
of two witnesses, she does not have to leave him. They laughed 
at him in the West, Eretz Yisrael: The man, the first husband, has 
come and stands before us, and yet you say she does not have 
to leave her second husband. The Gemara explains: No, it is 
necessary in a situation when we do not know the man who 
comes before us claiming to be the first husband. 


NOTES 


Inherent sanctity — 4147 Mvp: This refers to the sanctity 
of unblemished animals consecrated for offerings on the 
altar. These animals may not be redeemed or substituted for 
another animal (Ritva). 


Konamot — nimp: A konam, which is a type of vow, is either 
an intentional corruption of the word korban, offering, or a 
term adapted from a different language. One who states 
a konam is vowing that a prohibition should apply to an 
object as though it were consecrated to the Temple. The 
main halakhot of other vows and konamot are discussed in 
tractates Nedarim and Shevuot. These tractates analyze the 
precise difference between the two categories, as well as 
the relationship between them and regular consecration. 

The early authorities differentiate between a private 
konam and a general konam. The former is when one 
declares that a certain object is konam to him, in which case 
he renders it forbidden to himself alone, while the latter 
refers to an instance where he merely states that this item 
is a konam. Both the early and later authorities discuss a 
ength the difference between a general konam and a proper 
consecration; see the Kovetz He‘arot. Apparently, the main 
difference concerns the transfer of ownership; not only is i 
prohibited to benefit from consecrated property and anyone 
who misuses it is liable for the misuse of consecrated items, 
but it is actually considered Temple property. In contrast, 
even according to those who claim that the halakhot o 
misuse of consecrated property do apply to konamot, these 
articles do not belong to the Temple. 


Due to the stringency that you were stringent, etc. — Jima 
^d AVANT Win: The early and later authorities ask how 
the Sages could nullify a prohibition by Torah law, if in fact 
by Torah law one witness is not deemed credible in this 
case. Some claim that this is not considered nullification of 
Torah law, as there are other reasons for believing the wit- 
ness, in addition to his testimony itself (Josafot; see Tosafot 
Yeshanim). 

The Ritva cites an explanation that this is one of those 
situations in which the Sages nullified the betrothal, but 
hen he proceeds to reject this interpretation, claiming that 
if this were the case the Gemara should have said so explicitly. 
He himself contends that as this is a widely publicized mat- 
er, it is considered something that is likely to be revealed. 
Consequently, the account of the witness is accepted, like 
other issues that can be established by the court without 
he need for full and valid testimony. In contrast, according 
o those who maintain that one witness is deemed credible 
by Torah law with regard to prohibitions, the Gemara’s discus- 
sion concerns the question of why the Sages did not issue a 
stringent decree and demand two witnesses to render her 
permitted with regard to the severe prohibitions of forbidden 
sexual relations (Ramban; see Meiri). 


HALAKHA 


Misuse of consecrated objects with regard to konamot - 
ninasipa myyn: If one says: This loaf is to me like an offering, 
or: It is like consecrated property, and then proceeds to eat 
it, he has misused consecrated objects. However, unlike con- 
secrated property or offerings, the loaf cannot be redeemed, 
as it is sacred only in the sense that it is prohibited for him to 

partake of it. The halakha is in accordance with the opinion 

of Rabbi Meir, following the conclusion of the Gemara in 

tractate Nedarim. Rabbeinu Nissim notes that this opinion 

is elsewhere ascribed to the Rabbis (Rambam Sefer Avoda, 
Hilkhot Me'ila 4:9). 


Due to a deserted wife, the Sages were lenient with her - 
paaa yon Nay Dwr: The Sages are lenient with regard 

to testimony that a woman's husband has died. Hearsay 

testimony is accepted, as well the testimony of disqualified 

witnesses, and even the incidental, unconsidered remark of a 

gentile. The reason is that there is no concern that they might 
be lying in a case of this kind, and the Sages did everything 

within their power to prevent occurrences of deserted wives 

being unable to remarry (Rambam Sefer Nashim, Hilkhot 
Geirushin 13:29). 
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HALAKHA 

Where that woman married one of her witnesses — 
myn any nD: If two witnesses said that a woman's 
husband is dead, and two others testified that he is not 
dead, she may not remarry. If she married one of the wit- 
nesses who claimed her husband is dead, and she herself 
says she is sure that he is dead, she need not leave her 
second husband, as stated by Rav Sheshet (Rambam Sefer 
Nashim, Hilkhot Geirushin 12:6; Shulhan Arukh, Even HaEzer 
17:42). 
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The Gemara asks: If we do not know him, even if she married by 
one witness, why should she leave? The testimony of the witness 
who says the husband is dead should be accepted. The Gemara 
answers: No, it is necessary for a case when two others came and 
said: We were with him from when he left until now, and it is you 
who do not recognize him, as his appearance has changed over the 
course of time. This is as it is written: “And Joseph recognized his 
brothers but they did not recognize him” (Genesis 42:8), and Rav 
Hisda said that this verse teaches that Joseph left his brothers 
without a full beard, and he came with a full beard, which is why 
they failed to recognize him. This shows that one’s appearance can 
change so much over time that even his own family members are 
unable to identify him. 


The Gemara asks: Even in this case, ultimately they are two against 
two. Initially, two witnesses testified that the man was dead, and 
now another pair arrives saying he is alive. Why should the testi- 
mony of the witnesses who say he is dead be accepted, allowing her 
to remain with the second husband, while other witnesses claim he 
is still alive? 


And as this is an uncertain case, one who has intercourse with her 
stands obligated to bring an uncertain guilt-offering.’ Since before 

she remarried some witnesses say she is a married woman while 

others claim she is now a widow, her relations with her second 
husband involve a possible prohibition that entails karet, and who- 
ever mistakenly performs an action of this kind is liable to bring an 
uncertain guilt-offering. If so, this second husband must certainly 
divorce her. Rav Sheshet said: We are dealing with a case where 

that woman married one of her witnesses," who testified that her 
husband had died. Since the witness himself has no doubt as to the 

truth, he is not liable to bring an uncertain guilt-offering. 


NOTES 


Stands obligated to bring an uncertain guilt-offering - ovxa 
ND nbn: Although the uncertain guilt-offering is mentioned in 
Leviticus 5:17-19, the Torah does not fully clarify the difference 
between this offering and an ordinary sin-offering. The halakhot 
of the uncertain guilt-offering are discussed in several places in 
he Talmud, mainly in tractate Karetot. The basic concept is that if 
one unwittingly transgresses a prohibition for which he is liable 
o receive karet if it were performed intentionally, he must bring 
a sin-offering. If he is unsure whether or not he committed the 
sin, he brings an uncertain guilt-offering. If it later became clear 
hat he did in fact transgress, at this point he must bring a sin- 
offering. However, there are differences of opinion as to whether 
an uncertain guilt-offering must be brought for every type of 
ransgression whose status is uncertain, or only in certain cases. 
See Josafot for a discussion of various aspects of this issue. 
With regard to the matter at hand, the relevance of the 
uncertain guilt-offering is that if this offering must be brought, 
this leads to the application of the principle: One does not feed 
another something forbidden to him. In other words, if someone 
has accepted with regard to himself that a matter is forbidden 


to him it is treated as such, even if its status has not been estab- 
lished with certainty. Therefore, he must divorce this wife (Rabbi 
Avraham min HaHar). 


Where that woman married one of her witnesses — npaw 
PWI any: The early authorities ask: Elsewhere it states 
that if a man testifies that he killed the husband of a certain 
woman it is not permitted for him to marry her. Why, then, are 
these witnesses deemed credible, when they stand to benefit 
from their testimony? One answer is that two other witnesses 
came forward, apart from the one who married her, and there 
is no concern about a conspiracy where three individuals are 
involved (Rabbeinu Hananel). Others suggest that the witness 
was married to another woman when he delivered his testimony, 
and therefore he did not stand to benefit at the time (Josafot 
Yeshanim). Yet others claim that the halakha that a witness may 
not marry the wife refers to the situation ab initio, whereas the 
Gemara here is dealing with a witness who already married her, 
and he is certainly not compelled to divorce her after the fact 
(Ritva, citing Rabbeinu Tam). 
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The Gemara asks: Even so, she herself stands obligated to bring 
a uncertain guilt-offering, as she has no personal knowledge of 
the matter and relied on the witness. The Gemara answers: It is 
referring to a case where she says: It is clear to me." For what- 
ever reason, she is certain that this is not her husband and that 
he is dead, and therefore she too is not liable to bring an uncer- 
tain guilt-offering. The Gemara asks: If so, what is the purpose 
of stating this? That is, if Rav is referring only to this particular 
case, he has not taught anything new, as even Rabbi Menahem, 
son of Rabbi Yosei, stated his opinion only with regard to a case 
where witnesses came and afterward she married, but in the 
case where she married and afterward witnesses came, he did 
not state his halakha with regard to this case. 


To what ruling is the Gemara referring? As it is taught in a 
baraita: If two witnesses say that the husband is dead and two 
say he is not dead, or if two say that this woman was divorced 
and two say she was not divorced, this woman may not marry; 
and if she married regardless, she need not leave her new hus- 
band, as there is no uncontroverted testimony that she is forbid- 
den to him. Rabbi Menahem, son of Rabbi Yosei, said: She 
must leave him. Rabbi Menahem, son of Rabbi Yosei, further 
said: When do I say she must leave him? When the witnesses 
who contradicted the first pair by claiming she is still married 
came and afterward she married, despite their testimony. How- 
ever, if she married and afterward the second pair of witnesses 
came, this woman need not leave her second husband. 


The Gemara answers: When Rav spoke too, he was referring to 
a case when the second pair of witnesses came and testified that 
this is her husband, and afterward she married. Rav claims that 
even in that case she need not leave her second husband. His 
ruling serves to exclude the opinion of Rabbi Menahem, son of 
Rabbi Yosei," in favor of that of the first tanna. And some say 
that Rav’s teaching should be understood as follows: The reason 
is that she married and afterward witnesses came; however, if 
witnesses came and afterward she married, she must leave him. 
According to whose opinion is this ruling of Rav? It is in accor- 
dance with the opinion of Rabbi Menahem, son of Rabbi Yosei. 


Rava raised an objection from a baraita: From where is it 
derived that if a priest does not want to observe the strictures 
against disqualified women, that the court forces him [dafno ]" 
by flogging him, and it sanctifies him despite his wishes? The 
verse states, at the end of the chapter that deals with the prohibi- 
tions of the priesthood: “And you shall sanctify him...he shall 
be sacred for you” (Leviticus 21:8), which indicates that this is 
performed even against his will. 


NOTES 


Where she says, it is clear to me - % ‘a MIKA: Some com- 
mentaries explain that she claims she knows, either by distinctive 
bodily signs or by eye recognition, that the man who arrived is 
not her husband (Rabbi Avraham min HaHar). Rashi refers to 
bodily markings. Some maintain that according to Rashi, if the 
woman says he is not her husband based on appearance alone, 
her claim must be substantiated by others. With regard to distinc- 
tive bodily signs, however, it is possible that he has marks known 
only to his wife (Arukh LaNer). Others ask why the Gemara does 
not suggest that the halakha is referring to a case where she 
says: My first husband is dead. The reason cannot be that in that 


case she would be deemed fully credible, as there are witnesses 
who contradict her claim (see Rabbeinu Nissim on Ketubot 22b). 


To exclude the opinion of Rabbi Menahem, son of Rabbi 
Yosei, etc. — 131 °D1) 273 ON ATTA mrad: According to this 
opinion, had Rav not stated his opinion, the ruling would have 
been in accordance with the opinion of Rabbi Menahem, son of 
Rabbi Yosei, whose reasoning is sound. Those who accept the 
alternative version of his statement maintain that Rav indeed 
rules in accordance with Rabbi Menahem, precisely because his 
reasoning is sound (Ritva). 


rom the publisher 


HALAKHA 
If a priest does not want, the court forces him - ox 
i397 AY x: Ifa priest marries a woman forbidden to 
him, the court excommunicates them and all who have 
dealings with them, and they apply every means of pres- 
sure to persuade him to divorce her (Shulhan Arukh, Even 
HaEzer 6:6). 


LANGUAGE 
Forces him [dafno] — i397: Some claim that this word 
comes from the root d-p-n, in the sense of legal coercion. 
Others associate it with dofen, wall, or pressed to the wall, 
which also connotes being forced. 
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NOTES 


A prohibition with regard to the priesthood is dif- 
ferent — 98W TaT WIN: Since it is prohibited for this 
woman to marry any man other than one of the wit- 
nesses, due to the conflicting testimonies, it is improper 
for a priest to marry her (Ritva). Others claim that this is 
a special measure of sanctity that applies to the priest- 
hood: Even in an uncertain case a priest is compelled to 
divorce his wife (Rabbi Avraham min HaHar). 


Where the Torah relies on one witness — min TyAKAW 
‘INK TY: Some maintain that this principle applies only 
to testimony concerning a missing husband. Since in 
this case one witness is deemed credible instead of the 
usual two, whether by Torah law or by rabbinic law, it is 
considered as though there were actually two witnesses. 
With regard to other prohibitions, however, even if a 
single witness is deemed credible, he is considered only 
one witness, which means that if two others come and 
contradict his account, his testimony is entirely negated 
(Ritva). However, an alternative opinion maintains that 
there is no difference between this and any other tes- 
timony: Whenever one witness is deemed credible, his 
statement is considered fully valid testimony (see Yam 
shel Shlomo). 


HALAKHA 


If she married without consent - mwa xow nip 2: 

lf a woman whose husband had gone overseas was 
informed, even by two witnesses, that he was dead, and 
after she married another man the husband returned, 
she must leave both of them. The halakha is in accor- 
dance with the opinion of the first tanna of the mishna, 
not Rav, as indicated later (81b) by the Gemara (see Rif; 
Rambam Sefer Nashim, Hilkhot Geirushin 10:5; Shulhan 
Arukh, Even HaEzer 17:56). 


Wherever the Torah relies on one witness - nipa bs 
JINX TY TTA agv: If a lone witness came and 
informed a woman that her husband died, and she 
married on the basis of his testimony, and afterward 
another witness arrived and testified that he is not dead, 
the woman does not lose her status of being permitted 
to her second husband. The reason is that with regard 
to testimony about a missing husband, the witness 
who renders her permitted is considered like two wit- 
nesses in regular cases, as stated by Ulla (Rambam Sefer 
Nashim, Hilkhot Geirushin 12:20; Shulhan Arukh, Even 
HaEzer 17:40). 
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Rava analyzes this baraita: What are the circumstances? Assum- 
ing that this is referring to a priest who married a woman whose 
status as a divorced woman or a zona is uncertain, if we say that 
she did not marry one of her witnesses and did not say: It is 
clear to me, that the opposing witnesses were speaking the truth, 
need this be said that the court forces him? Since both of them 
are clearly in violation of a transgression, it is obvious that they 
must be separated. Rather, is it not referring to a case when she 
married one of her witnesses and she says: It is clear to me, 
and even so the baraita is teaching that the court forces him? 
Apparently, the halakha is that they remove her from him, 
which contradicts Rav’s opinion that one who married based 
on the testimony of two witnesses need not leave her second 
husband. 


The Gemara answers: A prohibition with regard to the priest- 
hood is different," as uncertainties with regard to priests are 

treated stringently, as though they were definite. And if you wish, 
say: What is the meaning of the phrase: The court forces him? 

It means that it forces him by witnesses. In other words, only if 
another pair of witnesses comes and clarifies the matter does the 

court prevent the marriage ab initio. However, if she has already 
married she need not leave her husband. And if you wish, say 
instead that it is referring to a situation when witnesses came 

and afterward she married, and this baraita, which claims that 

the court forces him to divorce her in that case, is in accordance 

with the opinion of Rabbi Menahem, son of Rabbi Yosei. 


Rav Ashi said: What is the meaning of the phrase: She need not 
leave him, that Rav said? It means that she need not leave her 
state of being permitted to her first husband. Since she married 
according to halakha, on the basis of witness testimony, she is 
considered to have acted under duress. Like any other woman 
not married to a priest who was unfaithful against her will, she 
may return to her first husband upon his return. 


The Gemara asks: If that is what he meant, Rav already said it 
once. As we learned in the mishna: If she married without the 
consent" of the court, but rather by witnesses’ testimony, it is 
permitted for her to return to him. And Rav Huna said that 
Rav said: That is the halakha. Evidently, Rav already ruled that 
she does not forfeit her original permitted status. The Gemara 
answers: One ruling was stated by inference from the other. In 
other words, Rav did not state both halakhot explicitly, but only 
one of them, from which his other statement was inferred. 


Shmuel said: They taught that she must leave her second hus- 
band only if she does not contradict the witness who claims her 

first husband is alive. However, if she contradicts him, she need 

not leave her second husband. The Gemara inquires: With what 

are we dealing here? If we say we are dealing with two witnesses 

who testified that her husband is still alive, even if she contra- 
dicts him, what of it? The testimony of the two witnesses is fully 
accepted. Rather, it must be referring to one witness, from which 

it may be inferred that the reason that she need not leave her 
second husband is that she contradicts him, which indicates 

that if she remains silent and does not contradict his testimony, 
she must leave him. 


The Gemara asks: But didn’t Ulla say that wherever you find 
that the Torah relies on one witness," this is a full testimony 
equal to that of two witnesses, and the statement of one witness 
has no bearing in a place where it is contradicted by two 
witnesses? If so, there is no difference between one witness and 
two witnesses in this case. The Gemara answers: With what are 
we dealing here? With a case where the pair who said he was 
dead were disqualified from giving testimony, and this is in 
accordance with the opinion of Rabbi Nehemya. 
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As it is taught in a baraita that Rabbi Nehemya says: Wherever 
you find that the Torah relies on one witness, follow the majority 
of opinions." If the testimony is valid, the account of two witnesses 
is the same as one hundred, as no greater credence is granted to the 
larger number. However, when the testimony is invalid the majority 
opinion is accepted. And in these cases they established the testi- 
mony of two women against one man" like the testimony of two 
men against one man, whose claim is not considered equivalent to 
two. In this case, if the wife also contradicts their account she joins 
the single witness, and therefore the testimony of the disqualified 
witnesses is not accepted. 


And if you wish, say instead that anywhere that one valid witness 
came initially and testified that the husband was dead, even one 
hundred women claiming that he is alive are considered like one 
witness, and their contrary account is not accepted. And with what 
are we dealing here? In a case where a woman came and testified 
initially. 


And you must accordingly amend the statement of Rabbi Nehemya 
so that it reads as follows: Rabbi Nehemya says: Wherever you 
find that the Torah relies on one witness, follow the majority of 
opinions, and they established two women against one woman 
like two men against one man. However, in a case involving two 
women against one man" who is a valid witness, this is like half 
against half, i.e., they are equal. With regard to Shmuel’s statement, 
if the wife herself remains silent, the testimony of the first woman 
that the husband is dead has been negated, as her account was 
contradicted by two women. But if the claim of the wife is joined to 
that of the first woman she need not leave her second husband. 


§ The mishna teaches that if she remarried as the result of an error, 
then when her first husband returns she requires a bill of divorce 
from this one and from that one. The Gemara asks: Granted, from 
the first husband she requires a bill of divorce, as she is his actual 
wife. But from the second, why’ does she need a bill of divorce? 
Surely their relationship is merely licentious. Since her first hus- 
band was alive at the time, her marriage to the second is entirely 
invalid, as one cannot betroth a married woman. A woman does not 
require a bill of divorce for engaging in sexual relations. 


Rav Huna said: It is a rabbinic decree lest those who are unaware 
of the entire story say that this first husband divorced her and 
afterward this second man married her. And if she subsequently 
leaves him without a bill of divorce, they will claim that we find a 
married woman leaving her husband without a bill of divorce. The 
Gemara asks: If so, consider the latter clause of the mishna (92a), 
that teaches that if they said to her: Your husband is dead, and 
she became betrothed to another, and afterward her husband 
came, it is permitted for her to return to her first husband. There 
too, let us say that people might think that this one divorced her 
and that one betrothed her, and we find a married woman leaving 
her husband, i.e., her second husband, without a bill of divorce. 


The Gemara answers: Actually, even if she was merely betrothed 
she requires a bill of divorce from the second man before she can 
return to her first husband. The Gemara raises a difficulty: If so, 
people will say that we find this one remarrying his divorcée after 
she was betrothed to another. The Gemara answers: In this regard 
the tanna holds in accordance with the opinion of Rabbi Yosei ben 
Keifar, who stated a principle with regard to a divorcée who formed 
a relationship with another man, that if she came from marriage it 
is prohibited for her to return to her first husband, but if she came 
from betrothal it is permitted. Consequently, even if people do 
claim as above, there is no cause for concern. 


The Gemara raises a further difficulty: From the fact that the latter 
clause of the mishna (92a) teaches: Even though 


NOTES 

Follow the majority of opinions - niya ain iny sha: The 
logic of this claim is that as this is merely a clarification of 
the facts and not classified as testimony, with regard to 
which there is no difference between two witnesses and 
a hundred, the halakha here should be like that of other 
uncertain cases. There is a fundamental principle that in 
any situation of uncertainty one follows the majority. This 
applies both to the majority of opinions of witnesses, and 
to the likelihood of an outcome, e.g., the majority of meat 
found in a gentile town is presumed to be non-kosher 
(Yosef Lekah). 


Two women against one man - NY wa Ow. Nw: 
There are two primary lines of interpretation. Some com- 
mentaries maintain that the conflicting testimonies were 
delivered at the same time, e.g. certain disqualified wit- 
nesses attested that the husband was dead while others 
claimed he was alive. Others contend that this refers to 
a situation where some witnesses came and said it is 
permitted for the woman to marry, followed only later 
by other witnesses who stated the opposite (see Meiri). 


Like half against half — 72 sbn abaa: There are differ- 
ent opinions with regard to the halakha. According to 
some commentaries, this is considered testimony whose 
status is uncertain, and as Ulla maintains that the first 
witness is also deemed credible, the woman retains her 
initial permitted status (Rashi; Ramban). Others rule that 
this is considered like a case of two conflicting sets of 
witnesses, which means that if she is not already married 
it is not permitted for her to do so. 


+ 


But from the second, why -KAN 28712 xbx: Some early 
authorities cite other versions of the text here, which they 
claim are similar to the interpretation of the Jerusalem 
Talmud (Meiri). According to these versions, the Sages 
decreed that the second man must divorce her so as to 
clarify the prohibition with regard to the first one. In other 
words, he must give her a bill of divorce as a sign that she 
is permanently forbidden to the first man. 


HALAKHA 
Two women against one man - 1N% wea Ow. Nw: 
If one witness informed a woman that her husband 
was dead, while numerous women or others ordinarily 
disqualified from giving testimony claimed that he was 
not dead, their accounts are granted equal weight, in 
accordance with the second version of Rabbi Nehemya’s 
statement (Rambam Sefer Nashim, Hilkhot Geirushin 12:20; 
Shulhan Arukh, Even HaEzer 17:37). 


19471): YEVAMOT: PEREK X:88B 131 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek X 
Daf89 Amuda 


NOTES 

The Sages penalized her — pa 71037: One expla- 
nation is that this penalty refers to her inability to 
marry another man without first receiving a bill 
of divorce. However, most commentaries accept 
the Jerusalem Talmud’s interpretation that they 
penalized her to provide a clear sign that the first 
man cannot remarry her. 


The first clause, where she violated a prohi- 
bition — KPPN KTIY7 KW’: Both reasons are 

necessary, i.e., the concern about what others will 

say, as well as the fact that she performed a forbid- 
den act. If only one element is present, she does 
not require a bill of divorce (Tosafot Yeshanim). For 
a slightly different version of this interpretation, 
see Tosefot HaRosh. Many commentaries accept 
Rashi’s claim that the word: Rather, should be omit- 
ed from the Gemara, as this is the continuation 

of the previous explanation, not a new opinion 

(Rashba). However, others claim that according to 

he second interpretation, the main reason for the 

penalty is to provide a sign that she is forbidden to 

her first husband (Ritva). According to this opinion, 
he term: Rather, should be included in the text of 
he Gemara. 


Unwittingly, his teruma is teruma — inann siwa 
mana: The early authorities explain that there are 
ree ‘possible situations here: The first is a situation 
where one acted entirely unwittingly, e.g., he was 
unaware that the produce was ritually impure. The 
second is where one acted unwittingly but was 
close to acting intentionally, such as in the case 
of someone who knew the produce was impure 
but was unaware that it is prohibited to separate 
teruma from impure food. This is similar to the 
claim of Tosafot that one who set aside a serpent 
melon that turned out to be bitter is virtually an 
intentional sinner. Finally, there is the case of the 
intentional sinner who knows that the produce 
is impure and that he should not be separating 
teruma for pure produce from it (see Keren Ora). 
Based on these categories, his teruma is either 
valid teruma, or it is considered teruma but he 
must separate teruma again, or it is not teruma 
at all (see Meiri). 


HALAKHA 

One who separates from the ritually impure in 
order to exempt the pure — by KAYT p2 ONT 
Simai: It is prohibited to separate teruma from ritu- 
ally impure produce instead of from pure produce. 
If one did so unwittingly, his teruma is considered 
teruma, but if he acted intentionally the produce 
remains untithed, and he must separate teruma 
again. However, the part he set aside as teruma is 
also teruma. The halakha is in accordance with the 
opinion of Rav Natan, son of Rabbi Oshaya, as the 
Gemara follows his ruling (Rambam Sefer Zera'im, 
Hilkhot Terumot 5:8). 


BACKGROUND 


Griva — XY: According to the Sages, a griva is a 
unit of measure equal to a se'a in volume. 
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the last one gave her a bill of divorce, he has not disqualified 
her from marrying into the priesthood, as she is not considered a 
divorcée at all, this proves by inference that she does not require 
a bill of divorce from him. The reason is that if she requires a 
bill of divorce, even if it is only due to uncertainty, why has he 
not disqualified her from marrying into the priesthood? A bill of 
divorce of any validity would bar her from marrying a priest. Rather, 
a bill of divorce given by a man to a woman who is not his wife is 
clearly of no account, and the reason for the ruling in the latter 
clause, with regard to betrothal, is that people will say there was no 
need for a bill of divorce because it was a mistaken betrothal. 


The Gemara asks: If so, in the first clause too, they will say it was a 
mistaken marriage. The Gemara answers: The Sages penalized 
her" by requiring her to receive a bill of divorce, lest people say she 
divorced this man and went back and married the first one. The 
Gemara counters: If so, in the latter clause of the mishna let us also 
penalize her. The Gemara responds: The first clause involves a 
situation where she violated a prohibition" through her intercourse, 
and therefore the Sages penalized her. Conversely, in the latter 
clause, when she did not violate a prohibition, as she simply 
became betrothed, the Sages did not penalize her. 


§ The mishna taught that this woman does not have, i.e., she is not 
entitled to, the payment of her marriage contract. The Gemara 
explains: What is the reason that the Sages instituted a marriage 
contract in general, for an ordinary woman? So that she will not 
be demeaned in his eyes such that he will easily divorce her. The 
necessity to find money for her marriage contract will prevent a 
hasty decision to divorce her. However, in the case of this woman, 
on the contrary, the Sages actually prefer that she will be demeaned 
in his eyes such that he will easily divorce her, as the marriage was 
forbidden and she may not remain with him. Consequently, they 
eliminated her marriage contract to encourage him to divorce her. 


§ The mishna further states that she does not have claim to profits, 
or sustenance, or worn clothes. Why not? Because the stipulations 
in the marriage contract, i.e., all the rights of a wife stemming from 
the stipulations that are part ofa marriage contract, are considered 
like the marriage contract itself. Since she has no marriage contract, 
she does not have the stipulations in a marriage contract either. 


§ The mishna also teaches that if she took any of the above from 
this man or from that one she must return anything she took. The 
Gemara comments: This is obvious. Since she is not entitled to 
these articles, of course she must give them back. The Gemara 
explains: It is necessary, lest you say that since she has already taken 
hold of them we do not remove them from her possession, as this 
is merely a penalty and she obtained nothing that did not legally 
belong to her. The tanna therefore teaches us that the court requires 
her to return even these items. 


§ The mishna taught that the child of either of the men is a mamzer. 
To clarify this issue, the Gemara cites a different discussion. We 
learned in a mishna elsewhere (Terumot 2:2): One may not sepa- 
rate teruma from ritually impure produce in order to exempt ritu- 
ally pure" food, and if he separated teruma from impure food 
unwittingly, his teruma is considered teruma." If he acted inten- 
tionally, he has done nothing, that is, his action is ofno effect. The 
Sages debated: What is the meaning of the expression: He has 
done nothing? Rav Hisda said: He has done nothing at all, 
meaning that even that griva® of produce he set aside as teruma 
returns to its former untithed state, as his entire act is completely 
disregarded. 
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Rav Natan, son of Rabbi Oshaya, said: He has done nothing 
with regard to preparing the remaining produce from which he 
separated teruma, but the fruit he separated is itself teruma. 
Although the portion he set aside is sanctified as teruma, this does 
not exempt him from separating more teruma from ritually pure 
produce. The Gemara clarifies the two opinions: Rav Hisda did not 
say his opinion in accordance with the opinion of Rav Natan, son 
of Rabbi Oshaya, as, if you say it is teruma, on occasion he will 
be negligent and not separate anything more, assuming that if the 
portion he set aside has the status of teruma he must certainly have 
done everything required. 


The Gemara asks: In what way is this case different from that which 

we learned in a mishna (Terumot 3:1): With regard to one who 

separates teruma from a serpent melon" [kishut] and it was dis- 
covered to be bitter," or from a watermelon and it was discovered 

to be spoiled, it is teruma, and yet he must go back and separate 

teruma from another serpent melon or watermelon. No concern is 

expressed in this mishna that one might neglect to set aside teruma 

a second time. The Gemara answers: Are you raising a contra- 
diction between the case of an unwitting sinner and that of an 

intentional sinner? There is a difference between them, as one 

who was unwitting did not commit a transgression and conse- 
quently does not deserve to be penalized, whereas one who was an 

intentional sinner did commit a transgression. 


And the Gemara raises a contradiction between this ruling involv- 
ing an unwitting sinner and another halakha of an unwitting sinner: 
Here, it is taught that if the one who separated ritually impure 
produce instead of ritually pure produce was unwitting, his teruma 
is teruma, which indicates that he does not have to separate teruma 
again. However, there, with regard to rotten fruit, it is taught that 
it is teruma and yet he must separate teruma again. 


The Gemara explains: There, his was an unwitting act that is close 
to an intentional one, as he should have tasted it first to ensure 
that he was separating quality fruit. His failure to do so renders him 
virtually a willful sinner, and therefore the Sages penalized him 
by obligating him to set aside teruma again. In the case of impure 
teruma, in contrast, he may not have been able to investigate the 
matter when he separated the portion. 


And the Gemara also raises a contradiction between one case 
involving an intentional sinner and another case of an intentional 
sinner. Here, it is taught that in the case of an intentional sinner 
who separates teruma, he has done nothing. There, we learned 
in a mishna (Demai 5:10), that with regard to one who separates 
teruma from produce growing in a vessel that is not perforated," 
for produce that grew in a perforated" vessel, which is considered 
connected to the ground, it is teruma, but he must go back and 
separate teruma a second time. This ruling is based on the principle 
that anything that grew in a pot without a hole does not require 
separation of teruma by Torah law. In this case, the fact that he must 
again set aside teruma does not mean that the portion he separated 
is not consecrated at all. 


The Gemara answers: In a case involving two vessels he will listen. 
Since the difference between the two vessels is clear to the eye, if 
the owner is told he must separate teruma again, it can be assumed 
that he will comply. In contrast, in the case of one vessel he will not 
listen, as ritually impure and pure produce look the same to him. 
Consequently, if he is informed that he must set aside teruma a 
second time despite the fact that the produce he already set aside 
has the status of teruma, he will take no notice. 


The Gemara asks another question: And according to the opinion 
of Rav Natan, son of Rabbi Oshaya, who said that he has done 
nothing with regard to preparing the remaining produce but it is 
nevertheless teruma, 


NOTES 


One who separates a serpent melon, etc. - D77 
D1 mw: Some commentaries differentiate between 
one whose actions were completely in error and one 
who did something unwittingly. If he never meant at all 
to separate inferior produce, it is not teruma, but if he 
acted unwittingly and yet could have known the produce 
was bad, it is reasonable that the produce should remain 
teruma. Although technically he already separated teruma, 
nonetheless the Sages penalized him by compelling him 
to set aside teruma once again (Josafot; Rashba). 


Perforated and not perforated — A172 i») Ip): The 
halakha is that a perforated pot is considered attached to 
the earth even if it is not actually placed on the ground, 
as it receives its sustenance from the soil. Conversely, a 
non-perforated pot is not considered part of the ground 
by Torah law, which means that all obligations that refer 
to the produce of the land do not apply to the contents of 
this pot. However, the Sages decreed that certain halakhot, 
such as teruma, do apply to a pot of this kind, as though it 
were growing from the ground. Since teruma separated 
from a non-perforated pot is teruma by rabbinic law, and 
this teruma does not count toward untithed produce 
by Torah law, he must separate teruma a second time. 


HALAKHA 


One who separates a serpent melon and it was discov- 
ered to be bitter - TY ANYAI Mw»? OTA: In the case 
of one who separated a serpent melon as teruma and it 
was subsequently found to be bitter, or a watermelon 
that was later found to be bad, or a barrel of wine, which 
was subsequently discovered to contain vinegar, for other 
barrels of wine, if it was known to have been bad when he 
set aside the teruma, it is not teruma. If it was damaged 
at a later point, it is teruma. In a case of uncertainty his 
teruma is teruma but he must separate teruma once again 
(Rambam Sefer Zera’im, Hilkhot Terumot 5:22; Shulhan 
Arukh, Yoreh De‘a 331:65). 


One who separates from a vessel that is not perfo- 
rated — 3p) Pw ON: If one separates teruma from 
produce that grew in a non-perforated vessel for produce 
that grew in a perforated vessel, his teruma is teruma but 
he must separate teruma again (Rambam Sefer Zera‘im, 
Hilkhot Terumot 5:16). 


BACKGROUND 


A serpent melon [kishut] that was discovered to be 
bitter - Aa nxx) Mw»: There are a number of 
opinions as to the identification of the kishut. According 
to most contemporary researchers it is the Armenian 
cucumber, also known as the serpent melon, Cucumis 
melo var. flexuosus. Its sweet taste lasts for only a lim- 
ited period of time, and as it ripens it turns bitter or sour. 
Consequently, one who tithes this vegetable must take 
into account that the serpent melons he is tithing might 
be bitter if they have passed a certain stage of ripeness. 


Armenian cucumber 
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HALAKHA 


From a perforated pot for that which is from a non- 
perforated pot - 3p) paw by PAT p2: If one separates 
teruma from produce that grew in a perforated vessel 
for produce that grew in a non-perforated vessel, it is 
teruma, but it may be eaten only after teruma and tithes 
have been separated for that teruma itself from elsewhere 
(Rambam Sefer Zera'im, Hilkhot Terumot 5:16). 


One who separates teruma from poor-quality produce 
for superior-quality produce - 797 by AYIA pa OAR: 
It is permitted to separate teruma from good produce 
for the bad, provided that they are of the same type, i.e., 
together they do not constitute diverse kinds. In con- 
trast, one may not separate from the bad for the good. 
However, if he did so his teruma is teruma, apart from 
one who separates from vetch for wheat, as vetch is unfit 
for human consumption (Rambam Sefer Zera‘im, Hilkhot 
Terumot 5:3). 


Forbidden to a mamzeret — NYANI VDX: If a man went 
overseas and his wife married another man under the 
mistaken impression that he was dead, and her first 
husband returned and had relations with her before she 
received a bill of divorce from the second man, the Sages 
decreed that their child is a mamzer. Since he is not a 
mamaer by Torah law, it is forbidden for him to wed a 
mamzeret. He may marry only a woman who, like him, is 
forbidden by rabbinic law (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 15:22; Shulhan Arukh, Even HaEzer 4:16). 


NOTES 


Teruma and tithe from another place — wya mana 
‘Nx Dipan: See Tosafot and Tosafot Yeshanim foran expla- 
nation of why the mishna specifies that he must separate 
teruma from elsewhere, rather than from this portion 
itself, Others claim that the phrase: Another place, does 
not preclude him from separating teruma from that same 
portion if he so chooses (Ritva and Meiri, in accordance 
with Rashi in Kiddushin). 


Why a bearing of sin, etc. - 151 mad xon mew: The 
Gemara here assumes that if the separated portion does 
not have the status of teruma then no sin has been com- 
mitted. The early authorities point out that this issue itself 
is far from clear, as at the beginning of tractate Temura, 
Abaye and Rava dispute whether or not the action of an 
individual who violates a Torah command is valid. Accord- 
ing to one opinion, although his action is ineffective, the 
very attempt to transgress is itself the sin for which he 
is punished. Here too, one can say that the possibility of 
sin is unrelated to the status of the food as teruma. The 
answer given is that the expression: Bearing of sin, indi- 
cates that the transgression is still in effect, which would 
not be the case if the sanctity of teruma did not apply 
(Tosafot Yeshanim). Others maintain that the separation 
of teruma in this case differs from other prohibitions, as, 
if the consecration does not take effect he has not in fact 
performed any action at all (Rosh). 
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in what way is this case different from that which we learned in a 
mishna (Demai 5:10): If one separates teruma from that which grew 
in a perforated pot for that which is from a non-perforated pot," 
his teruma is teruma, but it may not be eaten until he removes on 
behalf of that portion itself teruma and tithe from another place?" 
In other words, the portion he separated as teruma is not entirely 
consecrated, as it too is considered untithed produce in the sense 
that teruma must be separated for it. In contrast, one who sets aside 
impure teruma does not have to separate teruma from that portion 
itself. 


The Gemara answers: Here, with regard to ritually impure teruma, 
it is different, as by Torah law it is in fact full-fledged teruma, but 
the Sages penalized him by making him separate teruma again. This 
is in accordance with the opinion of Rabbi Elai, as Rabbi Elai said: 
From where is it derived with regard to one who separates teruma 
from poor-quality produce for superior-quality produce" that his 
teruma is teruma? As it is written with regard to teruma: “And you 
shall bear no sin by reason of it, seeing that you have set apart 
from it its best” (Numbers 18:32). This verse that if one separated 
teruma from inferior-quality produce he has committed a sin, which 
shows that his action is effective, as Rabbi Elai proceeds to explain. 


Rabbi Elai elaborates: And if this inferior portion is not sanctified 
as teruma at all, why is there a bearing of sin?" If the produce does 
not have the status of teruma he has not done anything, which means 
that his action cannot be considered a transgression. From here we 
learn with regard to one who separated from the bad for the good 
that his teruma is teruma after the fact. Similarly, the teruma of one 
who separates ritually impure food for pure food is valid teruma by 
Torah law. 


After clarifying the opinions themselves, the Gemara analyzes the 
case in greater detail. Rabba said to Rav Hisda: According to your 
opinion, that you said he has done nothing at all, meaning that 
even that sea he set aside returns to its former untithed state, what 
is the reason for this? It is a rabbinic decree, as perhaps he will be 
negligent and will not separate teruma a second time. However, is 
there anything that by Torah law is teruma, as stated by Rabbi Elai, 
and yet due to the concern: Perhaps he will be negligent, the Sages 
removed its status as sacred and gave to it the status of non-sacred 
food? And can the court stipulate and enact a decree to uproot 
something that applies by Torah law? 


Rav Hisda said to Rabba: And you, do you not hold that the Sages 
have the power to do so? But didn’t we learn in the mishna that the 
child is a mamzer from this one and from that one? Granted, the 
child from the second man is a mamzer, as he was born to a married 
woman from a man who was not her husband. However, with regard 
to the child from the first husband, why is he a mamzer? After all, 
she is his wife, and by Torah law their son is a full-fledged Jew. And 
the Sages’ declaration that he is a mamzer cannot be seen as a mere 
stringency, as they thereby permit him to a mamzeret. This shows 
that a rabbinical decree can uproot a Torah prohibition. 


Rabba said to Rav Hisda that Shmuel said as follows: It is forbid- 
den for the child of the first husband to marry a mamzeret." And 
similarly, when Ravin came from Eretz Yisrael, he said that Rabbi 
Yohanan said that the child is forbidden to a mamzeret. And if so, 
why does the mishna call him a mamzer? This is to teach us that the 
Sages are stringent and render it prohibited for him to marry a regu- 
lar Jewish woman. With regard to the issue at hand, as he may not 
marry a mamzeret, the Sages did not in fact uproot a mitzva that 
applies by Torah law. 
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Rav Hisda sent a proof to Rabba, in the hand of Rav Aha bar 
Rav Huna: And can the court not stipulate to uproot some- 
thing prohibited by Torah law? But isn’t it taught in a baraita: 
From when does a man inherit from his minor wife," who 
was married off by her mother or brother, as enacted by the Sages, 
a marriage that is not valid by Torah law? Beit Shammai say: 
From when she stands at her fully developed height, i.e., when 
she grows up and reaches the age of maturity. And Beit Hillel 
say: From when she enters the wedding canopy. Rabbi Eliezer 
says: From when she has sexual relations. As soon as she is 
considered his wife, all the halakhot of a wife apply to her. And 
he inherits from her and becomes impure for her if she dies, 
even if he is a priest, and she eats teruma on his account if he 
is a priest. 


The Gemara first clarifies various details of this baraita. Beit 
Shammai say: From when she stands at her height. The Gemara 
expresses surprise at this statement: Is this the case even though 
she has not yet entered the wedding canopy? Betrothal alone, 
without the marriage canopy, is not enough to enable a man to 
inherit from an adult woman, let alone a minor. The Gemara 
answers: You must say that Beit Shammai meant from when she 
stands at her fully developed height and enters the wedding 
canopy. And Beit Shammai said to Beit Hillel as follows: That 
which you said, that he inherits her from when she enters the 
wedding canopy, is not enough. Rather, if she stands at her fully 
developed height, the wedding canopy is effective for bringing 
about her marriage, and if not, the wedding canopy is not 
effective for bringing about her marriage. 


The Gemara continues its analysis of the baraita. Rabbi Eliezer 
says: From when she has sexual relations. The Gemara again 
expresses surprise: But didn’t Rabbi Eliezer say that the actions 
of a minor girl are nothing, which indicates that marriage and 
intercourse with her are not considered an act of acquisition. 
Rather, we must say that he meant from when she matures and 
has sexual relations. 


The Gemara returns to the issue at hand, whether the court 
can stipulate to uproot something prohibited by Torah law. In 
any event the baraita is teaching that he inherits from her. But 
here is a case where by Torah law her father, i.e., his relatives, as 
he is dead, inherits from her, as a minor orphan cannot marry 
by Torah law, and yet by rabbinic law the husband inherits 
from her." This shows that the Sages can uproot a Torah mitzva. 
The Gemara answers: This is no proof, as in monetary matters 
property declared ownerless by the court is ownerless," and 
therefore the court can allocate her inheritance as they see fit. 


As Rabbi Yitzhak said: From where is it derived that property 
declared ownerless by the court is ownerless? As it is stated: 

“And whoever does not come within three days, according to 
the council of the princes and the Elders, all his property 
should be forfeited, and himself separated from the congrega- 
tion of the captivity” (Ezra 10:8). This verse indicates that the 
court can confiscate anyone’s possessions. 


Rabbi Elazar says that the proof that the court can declare prop- 
erty ownerless is from here: “These are the inheritances that 

Elazar the priest, and Joshua, son of Nun, and the heads of the 

fathers’ houses of the tribes" of the children of Israel distrib- 
uted for inheritance” (Joshua 19:51). What do heads have to do 

with fathers? The expression “the heads of the fathers’ houses of 
the tribes” is unusual and vague. Rather, this comes to tell you: 

Just as fathers bequeath to their sons anything they want to, so 

too, the heads, i.e., the leaders and judges of the people, bequeath 

to the people anything they want to. This shows that the leaders 

can take property from one individual and give it to another. 
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NOTES 


From when does a man inherit from his minor wife - 
TUP MWK NX WIP oT aga: The basic halakha 
that a husband inherits from his wife is subject to 
a dispute of tanna‘im, which was left unresolved by 
the early authorities: Does this halakha apply by Torah 
law or rabbinic law? Some claim that although there 
is support for this halakha from the Torah itself, it 
is in fact an enactment of the Sages. The Rambam 
connects this ruling that the inheritance is rabbini- 
cal to the halakha that a priest may become ritually 
impure for his wife only if she is considered a met 
mitzva (Rambam Sefer Shofetim, Hilkhot Evel 2:7 and 
Kesef Mishne there; see Rabbi Avraham min HaHanr). 
According to Rashi, the term minor wife refers to 
a fatherless girl who was married off by her mother 
or brothers. This marriage is valid only by rabbinic law. 
However, others claim that this halakha can also be 
referring to a so-called orphan in the father's lifetime, 
i.e., a girl who was married off by her father and was 
subsequently divorced. Her father does not have the 
right to marry her off a second time (Rabbi Yehuda 
al-Madari). According to this opinion, the Gemara’s 
comment that her father inherits from her can be 
taken literally, and there is no need to accept Rashi’s 
far-fetched explanation that it refers to the father’s 
relatives. Rabbi Akiva Eiger explains similarly. 


And the heads of the fathers’ houses of the 
tribes — nivad MAKXT wx: It has been pointed out 
that Rabbi Elazar’s teaching! has halakhic implications, 
which is why he was unsatisfied with Rabbi Yitzhak’s 
seemingly straightforward proof. Rabbi Yitzhak’s 
source from Ezra merely shows that the court has the 
power to confiscate property, whereas Rabbi Elazar 
proves that it can actually transfer ownership from 
one individual to another (Yam shel Shlomo). 


HALAKHA 


From when does a man inherit from his minor 
wife - Tap IAW DX WIP OTK NK: With regard 
to a girl who can refuse her husband, i.e., a minor 
who was married off by her mother or brothers, her 
husband inherits from her only if he has relations with 
her after she reaches the age of twelve years and one 
day, in accordance with the opinion of Rabbi Eliezer 
(Rambam Sefer Nashim, Hilkhot Geirushin 11:4; Shulhan 
Arukh, Even HaEzer 155:20). 


The inheritance of a husband -byan nw: A wife 
does not inherit from her husband at all, and a hus- 
band inherits from his wife by rabbinic law. This is 
the ruling of the Rambam, in accordance with the 
opinion of Rav in tractate Ketubot. However, other 
authorities (Ra'avad; Rashba) claim that a husband 
inherits from his wife by Torah law (Rambam Sefer 
Mishpatim, Hilkhot Nahalot 1:8). 


Property declared ownerless by the court is own- 
erless — p97 MH pt ma p97: A judge has the 
authority to declare property ownerless, and either 
destroy it or transfer it to someone else, as he sees 
fit. According to the opinion of Rabbi Yitzhak, he may 
do so to correct widespread misconduct or to remedy 
an unjust situation (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 24:6). 
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BACKGROUND 


A corpse with no one to bury it [met mitzva] - 71x12 Ma: 
It is an important mitzva to tend to a corpse, so that it is 
not left unburied in a degrading state. This mitzva, based 
on the ideal of human dignity, is so important that even 
a High Priest and a nazirite, for whom it is prohibited to 
become ritually impure, are obligated to become impure 
for a met mitzva. 


NOTES 


If one calls and others would answer him — D'NN x TIP 
{nix pai: Several explanations of this phrase have been 
suggested that affect the rest of the discussion. Some com- 
mentaries, based on the Jerusalem Talmud, claim that it is 
the one who discovers the body who calls out for help, to 
no avail (Rambam). Others maintain that the sick man cried 
out unanswered before his death, either because no one 
was present, or because the relatives who would take care 
of him were absent (Rambam). 


She would call and they would not answer her — xp 
ay wy xd: Even if she had no inheritance at all, her relatives 
would presumably tend to her burial. Here, however, since 
her inheritance was actively transferred from them to the 
husband they have no wish to care for her (Tosefot HaRosh). 
Others similarly explain that as the relatives will not handle 
her burial she is a full-fledged met mitzva (Ramban). The 
reason is that in all such cases the priest could theoretically 
hire workers to care for the dead, but the Torah did not 
obligate him to do so. Here too, the husband does not have 
o go to the trouble of finding others to bury her (Rashba; 
see Tosafot). 
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LANGUAGE 


Sumakhos — Diab: From the Greek obupaxos, sumakhos, 
meaning ally. 
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It was stated that the husband of a minor becomes impure for her, 
even if he is a priest. The Gemara asks: But here is a case where 
by Torah law her father, not the man she married, is obligated to 
become impure for her, as the latter is not his wife by Torah law, 
and yet by rabbinic law her husband defiles himself for her. The 
Gemara answers: This is because she is considered like a corpse 
with no one to bury it [met mitzva],® for which even a priest must 
become impure. Once she is married, her relatives from her 
father’s family no longer care for her welfare, which means her 
husband is the only one who is entrusted with her burial. 


The Gemara asks: And is she in fact a met mitzva? But isn’t it 
taught in a baraita: Which corpse is a met mitzva?" Any corpse 
that does not have anyone to bury it. If it was in a place where if 
one calls and others would answer him,” this is not a met mitzva. 
In contrast, this girl does have relatives who can bury her, if neces- 
sary. The Gemara answers: Here too, since the members of her 
father’s family do not inherit from her, she would call and they 
would not answer her," as they have no desire to go to any trouble 
for her. Since her husband inherits from her, it is his duty to tend 
to her burial, and he must therefore become impure for her, as she 
has the status of a met mitzva. 


HALAKHA 


Which is a met mitzva — m% m ym *%: A met mitzva is a 
corpse found on the wayside or in a city of gentiles, in a place 
where no one is available to bury it, and where the finder 
cannot call on other Jews to come and help him tend to it. 
A corpse in this state may not be moved. Rather, the finder 


himself must take care of it and bury it in its place, provided 
that it will be preserved there (see Firuvin 17b). Even if the 
finder is a priest he must become ritually impure in this situ- 
ation (Rambam Sefer Shofetim, Hilkhot Evel 3:8; Shulhan Arukh, 
Yoreh Dea 374:3). 
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It was further taught: And she eats teruma on his account. The 

Gemara explains: This is referring to teruma that applies by rab- 
binic law, not by Torah law. The Gemara attempts to offer a proof 
for this claim. Come and hear a baraita: If a non-priest ate ritually 
impure teruma of a priest, he must pay him with ritually pure, 
non-sacred produce. In a case where he paid with impure, non- 
sacred food, Sumakhos' says in the name of Rabbi Meir that if 
he did so unwittingly, his payment is considered payment," but 
ifhe acted intentionally, his payment is not payment at all. And 

the Rabbis say: Both in this case and that one his payment is a 

valid payment, and the food has the sanctity of teruma, although 

it is ritually impure, and he must also go back and pay him again 

with pure, non-sacred food. 


If he did so unwittingly his payment is payment - 3wa 
paben vahva: There is a dispute among the early authori- 
ties with regard to the meaning of this statement (see Tosafot). 
Most commentaries maintain that the terms unwitting and 
intentional refer solely to the payment, whereas the eating 
itself was unwitting, as whenever a non-priest eats teruma by 
accident his repayment to a priest, both the principal and the 
added fifth, is consecrated as teruma. However, some explain 
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that the issue here is whether he ate the teruma unwittingly 
or intentionally (Rivan). If a non-priest ate teruma intentionally, 
then even though he must compensate the priest, like anyone 
who damages the property of another, the payment is not 
consecrated. According to this second opinion, the Gemara’s 
comment that he should be blessed if he repays him with 
impure, regular produce is understandable, as this food is fit 
for a priest. However, according to Rashi’s interpretation this 


is difficult, as noted by Rashi himself: If this produce becomes 
impure teruma upon his repayment, why is he praised? Tosafot 
and other early authorities explain that he is worthy of a bless- 
ing because he himself forfeits more than the value of impure 
teruma. Others state, as explained in the commentary to the 
text, that when he set aside this produce it was suitable for the 
priest, and it is only after it reached the latter's possession that 
it became unfit for him (Ritva). 
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And we discussed this baraita with regard to the following ques- 
tion: Why is it that according to the opinion of Rabbi Meir, when 
the non-priest pays the priest with ritually impure, ordinary food 
intentionally, his payment is not considered payment? On the 
contrary, the non-priest should be blessed, as he ate something 
of his that is not fit for him even during the priest’s days of 
impurity, as impure teruma must be burned, and he pays him 
with impure, ordinary food, which is something that is fit for 
him during his days of impurity. Admittedly, once he gives it to 
him, the produce becomes impure teruma, but at the time of his 
payment the food was available to be eaten. 


And Rava said, and some say this statement unattributed to any 
particular Sage: The baraita is incomplete, and this is what it is 
teaching: If he ate ritually impure teruma," he pays with any- 
thing, even impure, non-sacred produce. If he ate pure teruma" 
he pays with pure, non-sacred food, and ifhe paid with impure, 
non-sacred produce, the Sages disagreed about this case: Sumak- 
hos says in the name of Rabbi Meir: If done unwittingly, his 
payment is payment; if intentionally, his payment is not pay- 
ment. And the Rabbis say: Whether unwittingly or intention- 
ally, his payment is payment, and he must go back and pay with 
pure, non-sacred produce. 


The Gemara returns to the issue at hand, whether the court 
can stipulate to uproot something prohibited by Torah law. And 
here it is a case where by Torah law the produce he gave him is 
proper payment, and is fully owned by the priest, to the extent 
that if a priest betroths a woman with them, the betrothal 
with her is valid. And yet the Sages said, i.e., it is a rabbinic law, 
according to Sumakhos in the name of Rabbi Meir, that his pay- 
ment is not payment. And this means that we permit a married 
woman to all men, as she is betrothed by Torah law but in practice 
she is treated as an unmarried woman. Evidently, a rabbinical 
prohibition overrides a betrothal that is effective by Torah law. 


The Gemara answers: What is the meaning of the phrase: His 
payment is not payment, that Rabbi Meir said? It means that 
he is required to go back and pay with ritually pure, non-sacred 
produce. However, the food he initially gave is also consecrated. 
The Gemara asks: If so, the opinion of Sumakhos is the same as 
that of the Rabbis. 


The Gemara answers that Rav Aha, son of Rav Ika, said: The 

practical difference between them is whether they decreed 

against an unwitting sinner due to an intentional sinner. Accord- 
ing to Sumakhos, if he unwittingly paid with impure, non-sacred 

produce his payment is valid and the Sages did not penalize him 
with a second payment, whereas the Rabbis maintain that even if 
his sin was accidental he must repay the priest, as the Sages issue 

the decree in a case of a mistaken transgression due to the case of 
one who sinned intentionally. 


The Gemara further suggests: Come and hear another proof. 
With regard to blood that became ritually impure, and a priest 
sprinkled it" on the altar, the following distinction applies: If 
he did so unwittingly, the offering is accepted. If he sprinkled 
the blood intentionally, the offering is not accepted. 


HALAKHA 


If he ate ritually impure teruma - aKAb TANA bons: If a non- 
priest ate ritually impure teruma he must give the priest either 
pure or impure non-sacred food (Rambam Sefer Zera‘im, Hilkhot 
Terumot 10:20). 


If he ate pure teruma - miny monn bow: Anon-priest who ate 
pure teruma must repay the priest with non-sacred, pure food. If 
he gave him non-sacred, impure produce, whether unwittingly 


or intentionally, his payment is valid, but he must pay him again 
with non-sacred, pure food. The halakha is in accordance with 
the opinion of Rava, who says that the Sages penalized one 
who acted unwittingly due to one who sinned intentionally 
(Rambam Sefer Zera’im, Hilkhot Terumot 10:20). 


Blood that became ritually impure and a priest sprinkled 
it — Sp Nava oT: If ritually impure blood was sprinkled on the 


altar intentionally, the offering does not facilitate atonement; 
if this was performed unwittingly it does facilitate atonement. 
Some commentaries resolve the apparent contradiction in the 
rulings of the Rambam by explaining that the frontplate atones 
only for bodily impurities ab initio, but after the fact it also 
atones for the impurity of the food itself (Rambam Sefer Avoda, 
Hilkhot Biat HaMikdash 4:7; Sefer Korbanot, Hilkhot Korban Pesah 
42 and Lehem Mishna there). 
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The atonement effected by the frontplate — 1% 
yx: The High Priest's frontplate atones for ritual 
impurities that occurred in the Temple, as derived 
from the verse: “And Aaron shall bear the iniquity of 
the sacred things that the children of Israel conse- 
crate, for all their sacred gifts” (Exodus 28:38). The Sages 
derived that certain impure offerings are accepted due 
to the frontplate, and their owners attain atonement, 
even if the sacrificial rites were improperly performed. 
Although the frontplate does not enable these offer- 
ings to be eaten, it renders effective their atonement. 


This teaches that the priests eat - Duqatw aan 
D>pix: This comment appears to add nothing to the 
argument, according to the version of the Gemara 
accepted by Rashi, as the difficulty is due not to the 
atonement but to the uprooting of the mitzva of eat- 
ing. Consequently, the verse itself should have been 
enough. Some state that the verse might have been 
explained as saying that the priests merely have the 
option of eating the meat. The addition that the eating 
of the priests is linked to the atonement indicates that 
their consumption of the meat is a mitzva, which leads 
to the question of how the Sages could uproot this 
Torah law (Yosef Lekah). 


Perek X 
Dafgo Amud b 


NOTES 


| wanted to raise a difficulty against you — 'xya 
qanin): In fact, it can be claimed that it would have 
been more appropriate to cite these sources, which 
are mostly from mishnayot, than the previous difficul- 
ties raised from baraitot. Some commentaries suggest 
that in all these later cases the Sages had the power 
to enact their decree to prevent the transgression of 
mitzvot by Torah law, whereas the earlier difficulties 
involve decrees that establish mitzvot that apply by 
rabbinic law, without that justification (Arukh LaNer). 


A cloak with ritual fringes — mx*¥a jD: Some com- 
mentaries ask: This case does involve the nullification 
of a mitzva by means of positive action, as when one 
wears such a cloak, on which he is obligated to place 
ringes by Torah law, he thereby actively violates the 
mitzva, not merely through omission (Tosafot). See 
Tosafot for a discussion on when exactly the obligation 
o prepare fringes goes into effect. Others continue 
his debate by suggesting that the main obligation 
is that the garment itself must have fringes placed on 
it, not that a man must avoid wearing a garment that 
acks ritual fringes (Tosefot HaRosh). No proof can be 
derived in this regard from the formula of the blessing: 
To wrap ourselves with ritual fringes, as this is simply 
a reflection of the fact that the proper time to recite 
he blessing is just before the mitzva is fulfilled in the 
complete manner, which is when the article is worn. 
Yet others write that the Torah does not in fact render it 
prohibited for a man to wear a garment without ritual 
ringes, but simply commands him to place fringes 
on his clothing. If the Sages exempt him from prepar- 
ing ritual fringes, he is not considered to be actively 
nullifying the mitzva when he later dons the garment 
(Keren Ora). 
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And here it is a case where by Torah law the blood effects acceptance, 
as it is taught in a baraita: For what does the High Priest’s frontplate 

effect acceptance?” For blood, for meat, and for fat that became 

impure, whether unwittingly or intentionally, whether by unavoid- 
able accident or willingly, whether in the case of an individual 

offering or an offering of the community. And the Sages said that if 
a priest sprinkled impure blood intentionally the frontplate does not 

effect acceptance, and its owner must bring another offering. The 

Gemara infers: Since he is not obligated to bring this extra offering by 

Torah law, in essence he subsequently brings in a non-sacred animal 

to the Temple courtyard. 


Rabbi Yosei bar Hanina said that there is no proof from here, as what 

is the meaning of the phrase: Does not effect acceptance, that the 

tanna of the baraita said? It means that it does not effect acceptance 

in the sense that it permits the meat of the offering to be eaten. How- 
ever, the owners themselves attain atonement through it, and they 
do not have to bring another offering. 


The Gemara raises a difficulty: Ultimately, the Torah mitzva of eating 
the meat of this offering is uprooted, and it is written: “And they 
shall eat those things with which atonement was made” (Exodus 
29:33). This verse teaches that the priests eat" the offering and the 
owner thereby gains atonement. He said to him: The case of sit and 
refrain from action [shev ve‘al ta'aseh] is different. In other words, 
the Sages can uproot a Torah mitzva by instructing one to sit and 
refrain from action, i.e., to remain passive and do nothing. They 
cannot, however, uproot a mitzva by telling him to perform an action. 


Rav Hisda said to Rabba: I wanted to raise a difficulty against you" 
from the halakha of an uncircumcised man. The Sages decreed that 
one who converts on the eve of Passover may not partake of the 
Paschal lamb, due to his ritual impurity. According to Beit Hillel, one 
who separates from the foreskin by being circumcised is ritually 
impure like one who separates from the grave (Pesahim 92a). This is 
the halakha despite the fact that by Torah law he is obligated to bring 
the offering. Rav Hisda continued: And I also thought of asking from 
the case of sprinkling the waters of a purification offering for one who 
became ritually impure through contact with a corpse, as the Sages 
rendered it prohibited for one who is impure to receive the sprinkling 
on the eve of Passover that occurred on Shabbat, although this 
prevents him from partaking of the Paschal lamb. 


And I was likewise going to raise a question from the case of a circum- 
cision knife, which the Sages decreed may not be carried on Shabbat, 
despite the fact that this entails the neglect of a Torah mitzva. And 
I also wanted to raise a question from the case of a linen cloak, on 
which the Sages did not allow one to place ritual fringes’ made of 
wool. This is a decree that was issued lest he do the same with a gar- 
ment worn only at night, which is exempt from fringes, and therefore 
this would be a mixture of wool and linen that is forbidden, although 
this means that he is unable to fulfill the mitzva of ritual fringes. 


And likewise I wanted to mention a difficulty from the case of the 
lambs sacrificed on Shavuot. When the festival of Shavuot occurs on 
Shabbat, the Sages rendered it prohibited to sprinkle the blood of its 
sacrificial lambs if the offerings had not been slaughtered with the 
proper intention, despite the fact that the sprinkling itself is not pro- 
hibited by Torah law. And similarly, there is a difficulty with regard to 
the halakha of the shofar, which is sounded on Rosh HaShana, and 
yet the Sages rendered it prohibited for it to be blown on Shabbat, lest 
one carry it four cubits in the public domain. 
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And finally I wished to raise a difficulty from the case of a lulav, 
which may not be carried on the first day of Sukkot that occurred 
on Shabbat, for the same reason the Sages rendered it prohibited 
to sound the shofar on Rosh HaShana that occurs on Shabbat. 
However, now that you have resolved for us that an action 
defined as a case of: Sit and refrain from action, is not consid- 
ered uprooting," all these are also cases of sit and refrain from 
action. 


The Gemara suggests: Come and hear another proof. The verse 


states with regard to a true prophet: “To him you shall listen” 


(Deuteronomy 18:15). From here it is derived that even if the 
prophet says to you: Transgress one of the mitzvot of the 
Torah, for example, as in the case of Elijah at Mount Carmel, 
who brought an offering to God on that mountain during a 
period when it was forbidden on pain of karet to sacrifice offer- 
ings outside the Temple, with regard to everything that he per- 
mits for the requirement of the hour, you must listen to him." 
This indicates that a Torah mitzva can indeed be uprooted in an 
active manner. 


The Gemara answers: There it is different, as it is written: “To 
him you shall listen,” which means that it is a positive mitzva to 
obey a prophet, and a positive mitzva overrides a prohibition. 
The Gemara asks: And let him derive from this case" a principle 
that the Sages have the same power as a prophet. The Gemara 
answers: Safeguarding a matter is different. Since Elijah acted 
with the aim of preventing the Jewish people from worshipping 
idols, it was temporarily permitted for him to override a mitzva, 
in order to strengthen Torah observance with regard to a 
particular matter in which the people are lax. 


The Gemara suggests another proof. Come and hear: The Sages 
rendered it prohibited for a man who has sent a bill of divorce 
to his wife to cancel it in the presence of a court without her 
knowledge after he has given the bill of divorce to his messenger 
but before she gets the document. The prohibition was instituted 
to prevent a situation where the messenger, who is unaware of 
the cancellation, gives her the bill of divorce and she marries 
another man under the mistaken impression that she is divorced. 
Ifhe proceeded to nullify it regardless, it is nullified;" this is the 
statement of Rabbi Yehuda HaNasi. Rabban Shimon ben 
Gamliel says: He cannot nullify or add to its condition in 
a case where the bill of divorce included a stipulation. For if 
so, i.e., if he has the ability to cancel the bill of divorce, what 
good is the power of the court in their decree that one may 
not do so? 


The Gemara explains the proof from this source: And here it is 
a case where by Torah law, the bill of divorce is nullified, and 
yet due to the reason of: What good is the power of the court, 
his nullification is ineffective, which means that we permit a 
married woman to all men. The Gemara answers: The halakhot 
of marriage afford no proof, as with regard to one who betroths 
a woman, he betroths on the authorization of the Sages, and 
in this case the Sages nullified the betrothal," which they can 
do because their consent was required for the betrothal to be 
effective in the first place. 


Ravina said to Rav Ashi: This works out well in a case when he 
betrothed with money, as it can be explained that the Sages 
declared the money ownerless, thereby negating the betrothal. 
However, if he betrothed by means of sexual relations, what 
can be said? The Gemara answers: The Sages equated his rela- 
tions with this woman with licentious sexual intercourse. Since 
in this situation as well the acquisition of betrothal is effective 
only by authorization of the Sages, they have the power to 
declare it invalid. 


NOTES 


Sit and refrain from action is not considered uprooting - aW 
KIT py xb ia] byy: The commentaries break down this 
question into its various components. Does the positive action 
in this context refer to the uprooting of the mitzva, or to the 
nature of the correct performance of the mitzva itself? Another 
question is whether a case of: Sit and refrain from action, is more 
amenable to rabbinical decrees because it does not require an 
active deed, or is this merely because no decision is reached with 
regard to different options, which inevitably leads to inaction? 
Furthermore, after the Sages issue their decree and nullify a 
mitzva by Torah law, is the mitzva fully canceled, or does it remain 
intact, but due to the Sages'decree, which one must obey by dint 
of a positive mitzva, one refrains from action, and this is why the 
decree overrides the mitzva? They explain that these questions 
are interdependent, and that many of the discussions of the early 
authorities in this regard can be clarified in light of the answers 
to these basic questions (Kovetz He‘arot). 


= 


For the hour, listen to him — bynw mw 9b: If this is the source 
of the halakha, the following difficulty arises: How can the Sages 
enact permanent decrees, as opposed to temporary ones, if they 
have the power to suspend a mitzva only for the requirements 
of the hour? Some commentaries answer that rabbinic decrees 
are in fact designed as temporary measures, and they are not 
eternally binding (Ritva). Other early authorities distinguish 
between a situation that involves only: Sit and refrain from action, 
in which case the Sages can enact permanent decrees, and those 
in which a mitzva by Torah law is actively uprooted. In these 
cases of active uprooting, the Sages’ decrees are made only for 
he requirements of the hour. With regard to monetary matters, 
as the Sages have the power to declare money ownerless, they 
can even cancel a mitzva permanently in a positive manner, i.e., 
by obligating one to act. 


= 


And let him derive from this case - mma sayy: A fundamental 
question is addressed here both by early and later authorities: 
The verse deals with a prophet, as there is an explicit mitzva to 
isten to him, whereas the Gemara is referring to the enactments 
and decrees of the Sages. Apparently, the discussion here is 
based on the principle that a Sage is preferable to a prophet 
(see Bava Batra 12a), which indicates that anything permitted to 
a prophet by force of his prophecy is also permitted to a Sage 
due to his wisdom. Furthermore, a Sage is more powerful than 
a prophet in that a prophet cannot innovate and establish new 
halakhot, whereas a Sage can enact a permanent halakha. This 
question is likewise explained at length in several places in the 
Jerusalem Talmud (see Riaf). 


And the Sages nullified the betrothal, etc. — j227 17YP5N1 
^) pnp: Some commentaries maintain that there are two 
complementary explanations for this nullification. First, any 
man who betroths a woman does so by authorization of the 
Sages, and therefore they can nullify his betrothal. Second, even 
if the man in question did not stipulate that he is betrothing 
the woman with the consent of the Sages, they can nullify his 
betrothal on the basis of the principle that property declared 
ownerless by the court is ownerless (Ba'al HaHafla'a). 


HALAKHA 


A prophet who cancels a mitzva temporarily — Spann wI 
mwy myn: If a true prophet received a prophetic command to 
instructthe people to temporarily neglect one of the mitzvot of 
the Torah, they must listen to him. If, however, he instructs them 
to cancel the mitzva permanently, this indicates that he is a false 
prophet and is liable to be executed by strangulation (Rambam 
Sefer HaMadda, Hilkhot Yesodei HaTorah 9:3). 


If he proceeded to nullify it, it is nullified - wan va: One 
who senta bill of divorce to his wife and wants to cancel it before 
it arrives in her possession should nullify it in the presence of 
the same messenger or the wife herself ab initio. After the fact, 
even if he nullified in their absence, it is nullified, provided that 
he does so in front of two individuals. This is in accordance with 
the principle that the halakha is ruled in accordance with the 
opinion of Rabbi Yehuda HaNasi in disputes with a single col- 
league (Rambam Sefer Nashim, Hilkhot Geirushin 6:16; Shulhan 
Arukh, Even HaEzer 141:60). 
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HALAKHA 


The court may administer lashes and punish - ma 
pwaiyn para yt: The court has the right to impose pun- 
ishments that are not written in the Torah, including 
lashes and even the death penalty, in order to safe- 
guard the Torah. They cannot do so as a fixed hala- 
kha, but as a temporary regulation if they consider it 
necessary at the time to strengthen Torah observance, 
as stated by Rabbi Elazar ben Ya'akov (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 24:4; Shulhan Arukh, Hoshen 
Mishpat 2:1). 


Neither this one nor that one may become impure 
for her — nv) pay mn mt x5: A priest must defile 
himself for his wife, where their marriage is halakhically 
valid, but not for a woman to whom he is betrothed, 
or his divorcée, or his disqualified wife (Shulhan Arukh, 
Yoreh Dea 373:4). 


NOTES 
Because the hour required - 79% AYwAW: During 
persecutions and at various other times, people would 
neglect the mitzvot of the Torah, which led the Sages 
to inflict unusually stringent punishments to reinstate 
the proper observance of the mitzvot (Rabbi Avraham 
min HaHar; Nimmukei Yosef). The commentaries com- 
pare the Sages in this regard to a doctor who ampu- 
tates a limb to save the rest of the body (Rambam Sefer 
Shofetim, Hilkhot Mamrim 2:4). 


With regard to her found objects and her earnings — 
ap My ANNA: The commentaries investigate 
why the Gemara here provides two separate reasons 
o explain why neither man is entitled to her found 
objects or her earnings when elsewhere it is implied 
hat both halakhot were instituted by the Sages due 
o enmity (Josafot). In the Jerusalem Talmud it is stated 
hat although some Sages group these two categories 
ogether in accordance with the opinion that they both 
serve to preclude hatred, others distinguish between 
hem and base their rulings with regard to them on 
different reasons, as indicated by the Gemara here. 


What is the reason that the Merciful One states that 
a husband may nullify - Sys KIAM VAY PNN XYY 
512: Some commentaries cite a different version of 
he text: What is the reason that the Sages said that a 
husband may nullify (Josafot Yeshanim). They explain 
at length that there is a difference between the basic 
halakha of nullification of vows, which applies by Torah 
aw, and certain vows that a husband may annul by 
rabbinic law, for the reason stated here. See the Rashba 
or an analysis of this halakha from a different perspec- 
ive. The later authorities also state that the reason 
mentioned by the Gemara here accounts only for some 
of the cases, while there are other justifications, such 
as the basic claim that a wife always vows with her 
husband's implicit consent in mind. In this case, as the 
Sages canceled the husband's rights, she cannot be 
said to have vowed with his consent. 
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The Gemara cites yet another relevant source. Come and hear, 
as Rabbi Elazar ben Ya’akov said: I have heard that the reason 
why the court may administer lashes and punish" not by Torah 
law, i.e., in response to actions for which one is not liable to receive 
punishment by Torah law, is not so as to transgress matters 
of Torah, but to establish a safeguard for the Torah. And an 
example of this is an incident involving a certain person who 
rode on a horse on Shabbat in the days of the Greeks, an act 
that is prohibited by rabbinic law, and they brought him to the 
court and they stoned him as a desecrator of Shabbat. They did 
so not because he was deserving of this, as riding a horse is 
not punishable by stoning by Torah law, but because the hour 
required’ it, as at that time Jews were negligent with regard to 
Shabbat observance. 


And again, an incident occurred involving a certain person who 
cohabited with his own wife under a fig tree in plain view, and 
they brought him to the court and flogged him, not because 
this punishment was fitting for him, as it is not prohibited by the 
Torah for one to engage in relations with his wife wherever he 
chooses, but because the hour required it, to discourage others 
from engaging in licentious behavior. This shows that the court 
can uproot a Torah mitzva even by means ofa positive action such 
as stoning. The Gemara answers: Safeguarding a matter is differ- 
ent. As stated above, the court may uproot a Torah mitzva so as 
to strengthen Torah observance in general, as was the case with 
the prophet Elijah. 


§ The mishna taught: Neither this one, her first husband, nor 
that one, her second, may become impure for her," if they were 
priests. The Gemara asks: From where do we derive this halakha? 
The Gemara explains that it is written: “But to his relative, who 
is close to him, for her he may defile himself” (Leviticus 21:2), 
and the Master said: “His relative” is his wife. 


And it is further written: “He shall not defile himself, a husband 
among his people, to profane himself” (Leviticus 21:4). It may 
be inferred from this apparent contradiction between the verses 
that there is a husband who becomes impure for his wife, and 
there is a husband who does not become impure. How so? 
He becomes impure for his fit wife, but he does not become 
impure for his disqualified wife. Since in the case of the mishna, 
the woman in question is disqualified with regard to both men, 
neither of them may become impure for her. 


§ The mishna further taught: Neither this one nor that one is 
entitled to her found articles. The Gemara explains: What is the 
reason that the Sages said that the found object of a wife belongs 
to her husband? So that he should not harbor enmity toward 
her, due to her refusal to give him the item she found. Here, how- 
ever, let him harbor much enmity toward her, as the Sages want 
him to divorce her. 


§ And the mishna also taught that neither man is entitled to her 
earnings." The Gemara explains: What is the reason that the 
Sages said that a wife’s earnings belong to her husband? Because 
she eats his food. In this case here, since she does not have rights 
to his food, her earnings are not his either. 


§ And the mishna further taught that they may not nullify her 
vows. The Gemara similarly explains: What is the reason that the 
Merciful One states that a husband may nullify" his wife’s vows? 
So that she should not have to fulfill a vow that will cause her to 
become repulsive to him, such as refraining from washing or from 
applying cosmetics. Here, let her be highly repulsive, as the Sages 
want their relationship to end. 


§ The mishna taught that if she was an Israelite woman, she is 
disqualified from marrying into the priesthood. 
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The Gemara asks: It is obvious that she is disqualified, as she is a 
zona, a woman who has had sexual relations with a man forbidden 
to her by the Torah and with whom she cannot establish a marital 
bond. The Gemara answers: Since it was necessary for the tanna 
to mention the disqualification of a daughter of a Levite from 
partaking of the tithe," he added that an Israelite woman is likewise 
disqualified from marrying into the priesthood. 


The Gemara asks: And a daughter of a Levite, is she disqualified 
from partaking of the tithe" by licentiousness? But isn’t it taught 
in a baraita: In the case of a Levite woman who was captured, who 
may have had intercourse with one of her captors, or even in a case 
where a Levite woman definitely engaged in licentious sexual 
relations, we nevertheless give her first tithe and she may eat it? 
This indicates that an act of fornication does not disqualify a woman 
from partaking of the tithe. Rav Sheshet said: The disqualification 
is a penalty imposed by the Sages on this particular woman for not 
taking sufficient care, as she married without witness testimony as 
to her first husband’s death. 


§ The mishna further taught that the daughter of a priest in this 
situation is disqualified from partaking of teruma. The Gemara 
explains: This statement does not refer to teruma by Torah law, as 
it is obvious that she is prohibited to eat this produce. Rather, she 
is barred even from teruma that applies by rabbinic law." 


§ And the mishna also taught: Neither the heirs of this one nor 
the heirs of that one inherit her marriage contract. The Gemara 
asks: A marriage contract, what is its purpose; why mention the 
inheritance of a marriage contract after the mishna has just said that 
she is not entitled to the payment of a marriage contract at all? The 
Gemara answers: Rav Pappa said: This is referring to the marriage 
contract payment of the male sons. One of the conditions of a 
marriage contract is that any male children born to this woman who 
inherit from their father will receive the sum of her marriage con- 
tract in addition to their share of the inheritance with their other 
paternal brothers. 


The Gemara asks: This is obvious. Since she does not have a claim 
for the payment of her marriage contract, she is not entitled to the 
other conditions ofa marriage contract either. The Gemara answers: 
It is necessary. Lest you say that with regard to the woman herself, 
who committed a prohibition, the Sages penalized her, but with 
regard to her offspring the Sages did not penalize them, as they 
did nothing wrong, the tanna therefore teaches us that the entire 
marriage contract is canceled, along with all its conditions. 


NOTES 


A daughter of a Levite from the tithe, etc. - W137 ja nb na 
"131: Some commentaries state that even Rabbi Meir agrees that 
a Levite woman who engages in licentious sexual relations is not 
disqualified from partaking of tithes (Tosafot). However, others 
apparently maintain that Rabbi Meir is of the opinion that a 
daughter of a Levite is barred from tithes not only by rabbinic 
law, as a penalty, but she is actually prohibited from eating first 
tithe by Torah law (Rambam; see Rashash). According to this 
opinion, the Gemara must be explained differently, as there is 
no novelty in her disqualification from tithes according to the 
opinion of Rabbi Meir, since he prohibits tithes to all regular 
Israelites. Rather, the Gemara must be referring to the opinion 
of the Rabbis (Arukh LaNer). 


Even from teruma prohibited by rabbinic law - manna tax 
}1277: Several early authorities dispute Rashi’s claim that she 
is prohibited to partake of teruma by Torah law as a penalty. 


They contend that in the case of any woman who engaged in 


orbidden relations, even if she is not classified as a zona, e.g., if 
she engaged in intercourse against her will or unwittingly, she is 
nevertheless disqualified from partaking of teruma by Torah law. 


This halakha was necessary only to preclude the consideration 


hat the Sages might not have prohibited her to partake of 
teruma by rabbinic law because she did not sin willingly. The 
Gemara therefore clarifies that the Sages even penalized her in 
at case, as rabbinical enactments are generally instituted on 
he model of Torah law (Ramban; Rashba). 


HALAKHA 

A daughter of a Levite...from the tithe - ja mm na 
wana: A Levite woman who engaged in licentious sexual 
relations is still permitted to partake of first tithe. Therefore, 
a Levite woman who was captured and may or may not 
have had intercourse with her captor is certainly permit- 
ted to partake of first tithe. However, if a Levite woman 
married based on the testimony of one witness that her 
husband had died and her husband subsequently arrived, 
the Sages penalized her by prohibiting her to partake of 
the tithe, as stated by Rav Sheshet (Rambam Sefer Zera‘im, 
Hilkhot Ma‘aser 1:2). 
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NOTES 


He does not consummate levirate marriage, neither by 
Torah law nor by rabbinic law — mri x 031 xh) 
part xy: The commentaries ask: It is clear why he per- 
forms halitza, but the Gemara has not explained why he 
cannot consummate levirate marriage, as she is not con- 
sidered to have been married to his brother when the latter 
died. If so, why can’t he marry her anyway, even though this 
is not considered levirate marriage (Rabbi Akiva Eiger)? 

Some commentaries answer that the Gemara means 
that there is no mitzva by Torah law for him to perform 
levirate marriage, and therefore even if he had relations 
with her unwittingly or against her will he does not have 
to give her a bill of divorce, unlike an actual yavam, as the 
Sages did not decree that any aspect of levirate marriage 
should apply in this case (Rashash). Others suggest that he 
is considered the brother of one who engaged in licentious 
sexual relations with a woman, who is also forbidden to 
her by rabbinical decree (Keren Ora, based on Jerusalem 
Talmud). 


Her found objects...which are monetary, they did not 
penalize her — D3? xb RIT Nata... ANNI: Although 
he Gemara mentions only two halakhot ‘here, the same 
principle applies to the nullification of her vows. The phras- 
ing is somewhat imprecise, as the key factor is not that the 
Sages are penalizing her, since the denial of her earnings 
o her husband is hardly a punishment for her. Rather, the 
important distinction is between the basic prohibition 
against sexual relations on the one hand and all the other 
obligations that stem from a marriage on the other hand 
(Rashba; see Tosafot). 
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§ The mishna further taught that the brothers of this one and 
the brothers of that one all perform halitza, and they do not 
consummate levirate marriage. The Gemara explains: The 
brother of the first one performs halitza by Torah law, as that 
woman is legally the wife of the first husband and therefore 
requires halitza. But he does not consummate levirate marriage 
by rabbinic law, as the Sages penalized her and prohibited her 
from returning to the first husband. Conversely, the brother of 
the second one performs halitza by rabbinic law, so that people 
do not say that a childless woman can leave her yavam without 
halitza. But he does not consummate levirate marriage, neither 
by Torah law nor by rabbinic law," as her marriage to the second 
man was an error. 


§ The mishna taught: Rabbi Yosei says that the obligation of 
her marriage contract is upon the property ofher first husband. 
Rav Huna said: The last Sages in the mishna, Rabbi Elazar and 
Rabbi Shimon, concede to the first ones, and merely add to their 
statement. However, the first ones do not concede to the last 
Sages. In other words, the second set of Sages extend the rulings 
of the first Sages beyond the cases to which they specifically 
referred. 


The Gemara clarifies this statement: Rabbi Shimon concedes to 
Rabbi Elazar. How so? For if with regard to sexual relations, 
which is the main prohibition, Rabbi Shimon did not penalize 
her, as he claims that the intercourse of the yavam, her first hus- 
band’s brother, acquires her and exempts her rival wife, all the 
more so her first husband should be entitled to her found objects 
and her earnings, which are merely money. And yet Rabbi 
Elazar does not concede to Rabbi Shimon, as he claims that in 
the case of her found objects and her earnings, which are only 
money, the Sages did not penalize her," but with regard to sexual 
intercourse, which is a prohibition, they did penalize her. 


And Rabbi Shimon and Rabbi Elazar both concede to Rabbi 
Yosei with regard to a marriage contract. If in the case of these 
matters discussed above, which are relevant when she is living 
under her husband's authority and is treated as a married woman, 
the Sages did not penalize her, but allowed him to retain her 
found articles and earnings as though she were a full-fledged wife, 
all the more so they did not make her forfeit the marriage con- 
tract, which is designed for her to take and then leave the mar- 
riage. And by contrast, Rabbi Yosei does not concede to them. 
He maintains that in the case ofa marriage contract, which is for 
her to take and leave, the Sages did not penalize her, but with 
regard to these other conditions, which take effect when she is 
still living under his authority, they did penalize her. 


In contrast to Rav Huna, Rabbi Yohanan said: The first Sages 
concede to the last ones, but the last ones do not concede 
to the first Sages. According to Rabbi Yohanan, the statements 
of the first Sages are more inclusive, whereas the second Sages 
restrict and limit the previous rulings. How so? Rabbi Yosei con- 
cedes to Rabbi Elazar, as he reasons as follows: If with regard to 
a marriage contract, which is given from him to her, the Sages 
did not penalize her, as Rabbi Yosei maintains that since she did 
not sin willfully she is entitled to her marriage contract, all the 
more so they did not enforce a penalty with regard to her found 
objects and her earnings, which are from her to him. The Sages 
certainly did not cause him to forfeit something he has the right 
to claim from her. 


And Rabbi Elazar does not agree with Rabbi Yosei with regard 
to a marriage contract. He claims that it is concerning her found 
objects and her earnings, which are from her to him, that the 
Sages did not penalize her. However, as pertains to the marriage 
contract, which is from him to her, the Sages did penalize her, 
as a punishment. 
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And Rabbi Yosei and Rabbi Elazar both concede to Rabbi Shimon, 
for the following reason: And if with regard to these, i.e., her found 
objects and earnings or her marriage contract, which are given in 
his lifetime, the Sages did not penalize her, then with regard to 
the sexual relations of the yavam, which occur after the death of 
the husband, is it not all the more so that they should not penalize 
her, and she should remain permitted? And Rabbi Shimon does 
not concede to them, as it is only in the case of sexual relations, 
which occur after his death, that the Sages did not penalize her. 
However, with regard to these other matters, which apply during 
the husband's lifetime, the Sages did penalize her by depriving her 
of them. 


§ The mishna taught that if she married without the consent of 
the court she is permitted to return to her first husband. Rav Huna 
said that Rav said: This is the halakha. Rav Nahman said to him: 
Why do you steal in, i.e., why do you state your opinion in a sneaky 
manner? If you maintain in accordance with the opinion of 
Rabbi Shimon, then you should explicitly say: The halakha is in 
accordance with the opinion of Rabbi Shimon, as your halakha 
follows the opinion of Rabbi Shimon. 


And lest you say: If I were to say that the halakha is in accordance 
with the opinion of Rabbi Shimon, that would erroneously indi- 
cate that I agree with him even with regard to the first case, that 
of a married woman who married another on the basis of one 
witness. If so, you should say the following: The halakha is in 
accordance with the opinion of Rabbi Shimon with regard to the 
last case. The Gemara comments: Indeed, the question of why Rav 
Huna did not state his ruling in this manner is difficult. 


§ Rav Sheshet said: I say that when Rav dozed and was falling 
asleep he said this halakha. In other words, Rav did not examine 
the matter carefully, as this ruling is unnecessary. Rav Sheshet 
explains: From the fact that Rav declared a ruling of halakha, it 
may be inferred that others disagree with this opinion. However, 
there is actually no dispute here, as what could she have done? It 
is as though he raped her. Since she received the testimony of 
witnesses that her husband was dead, she had no reason to refrain 
from remarrying. Her actions cannot be considered willing, as why 
should she refrain from marrying after receiving the testimony of 
witnesses that her husband was dead? Her lack of knowledge in this 
matter renders this case analogous to a rape. And as is well known, 
a woman who was raped is permitted to return to her husband. 


And it was further taught in a baraita: Any of those with whom 
relations are forbidden by Torah law do not require a bill of 
divorce" to dissolve a union, except for a married woman who 
remarried by permission of the court. The Gemara infers: It is 
only a woman who married by permission of the court who 
requires a bill of divorce, but if she married based on testimony 
of witnesses she does not require a bill of divorce. 


The Gemara further inquires: Who is the author of this baraita? 
If we say it is Rabbi Shimon, in his opinion does a woman who 
married by permission of the court require a bill of divorce’ 
from the second man? But isn’t it taught in a baraita that Rabbi 
Shimon says: If the court acted merely in accordance with their 
own instruction when they permitted a woman to remarry and her 
husband later arrived, it is as though this remarriage were a willful 
act ofa man with a woman, and she is penalized like an intentional 
adulteress. Conversely, if she married based on testimony of wit- 
nesses, it is considered like an unwitting act of a man with a 
woman. Either way, neither in this case nor in that one, ie., 
whether the marriage was in accordance with a decision of the 
court or based on witness testimony, does she require a bill of 
divorce, as a woman who committed adultery, whether unwittingly 
or intentionally, does not require a bill of divorce from the 
adulterer. 


HALAKHA 

Those with whom relations are forbidden by Torah law 
do not require a bill of divorce — nids px minaw niw 
ba 3171: With regard to all forbidden women, if they married 
under the mistaken assumption that they were permitted to 
do so, when they discover their error they do not require a 
bill of divorce, as the act of betrothal is ineffective in these 
cases. One exception is a married woman who remarried 
with the permission of the court, in which case the Sages 
obligated the second husband to give her a bill of divorce 
(Rambam Sefer Nashim, Hilkhot Geirushin 10:9; Shulhan 
Arukh, Even HaEzer 15:27). 


NOTES 

Does she...require a bill of divorce — 03 x3 "1: There 
is a difference between the opinions of the Rabbis and 
Rabbi Shimon here. The Rabbis require the second man to 
give her a bill of divorce so as to publicize the fact that she 
is forbidden to the first husband, whereas Rabbi Shimon 
maintains that the second husband does not give her a bill 
of divorce at all, so that people not think his marriage was 
of any validity (Ramban; see Josafot). 
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Rather, is it not the case that this baraita, which states that a 
woman who engaged in forbidden relations, including one who 
married based on witnesses, does not require a bill of divorce, is 
in accordance with the opinion of the Rabbis? But if so, there was 
no need to issue a ruling to this effect, as everyone agrees that the 
halakha follows the majority opinion. 


The Gemara refutes this suggestion: Actually, the baraita is in 
accordance with the opinion of Rabbi Shimon, and you should 
answer the difficulty as follows: Rabbi Shimon says that if the 
court acted in accordance with their own instruction, it is as 
though there was the intention of a man with a woman, i.e., as 
though the man had relations with the woman for the purpose of 
marriage, and therefore she requires a bill of divorce from him. 
Conversely, if she married based on testimony of witnesses they 
considered it as though there was no intention of a man with a 
woman, as he had relations with her without the intention of 
marriage, and in that case she does not require a bill of divorce. 


Rav Ashi said that there is no difficulty here at all, as Rabbi 
Shimon’s statement should be explained differently. In fact, Rabbi 
Shimon taught his ruling with regard to the prohibition involved, 
not the issue of a bill of divorce, and this is what he said: If 
the court acted in accordance with their own instruction, it is 
as though this was a willful act of aman with a woman, and she 
is therefore forbidden to her husband like a woman who inten- 
tionally engaged in relations with another man. However, if she 
married based on testimony of witnesses, they considered it as 
though it was an unwitting act of a man with a woman, and she 
is not forbidden to her husband. 


Ravina said that this baraita is taught with regard to an offering," 

and it should be explained as follows: If the court acted in accor- 
dance with their own instruction, it is as though this was a will- 
ful act ofa man with a woman, and she therefore does not bring 

an offering, as an individual who followed the ruling of the court 

is exempt from bringing an offering (see Horayot 2a—b). If she 

married based on testimony of witnesses, it is considered as 

though this was an unwitting act of a man with a woman, and 

therefore she brings an offering. 


And if you wish, say and refute Rav Sheshet’s difficulty in the 

following manner: This first baraita, which exempts forbidden 
women from a bill of divorce, is the opinion of the Rabbis, who 

prohibit a woman in this situation to her husband, even if she had 

married another based on witnesses. And you should answer the 

difficulty by reading the relevant clause of the baraita as follows: 
Apart from a married woman who married on the basis of wit- 
ness testimony, and this includes one who married by permission 
of the court, as she too requires a bill of divorce. 


NOTES 


Ravina said it is taught with regard to an offering — %21__ the relationship between aman and woman at all, including the 
apa paw ‘wax: Ravina rejected the previous explanations issue of a bill of divorce. Rather, it concerns her obligations to 


because he felt that Rabbi Shimon’s statement does not refer to 


God, e.g., the requirement to bring an offering (Ritva). 
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§ Ulla raised an objection against Rav Sheshet’s reasoning: Do we 
say this justification: What could she have done? Is a woman con- 
sidered to have acted under duress when she had no way to avoid 
sin? But didn’t we learn in a mishna (Gittin 79b): If a man wrote a 
bill of divorce and dated it according to a kingdom that is not suit- 
able [hogenet],'‘ i.e., one that does not reign over their place of 
residence; or according to the kingdom of Media or according to 
the kingdom of Greece, which are no longer in existence; or ifhe 
dated it according to the building of the Temple" or according to 
the destruction of the Temple; and similarly if the bill of divorce 
was given in the east" and he wrote in it a place in the west, or in 
the west and he wrote a place in the east, this bill of divorce is 
invalid. 


Consequently, if she married another man she must leave this one 
and that one, both the one who gave her the bill of divorce and the 
new husband. And all these matters mentioned in the mishna here, 
the penalties imposed on a married woman who remarried unlaw- 
fully, apply to her. The Gemara asks: But why? Let us say: What 
could she have done." She acted under duress, as she married again 
only because she thought the bill of divorce was valid. The Gemara 
answers: This woman did not act under duress, as she should have 
had the bill of divorce read by a scholar, who would have told her 
that it was invalid. 


Rav Shimi bar Ashi said: Come and hear a different proof. With 
regard to one who married his yevama, and the rival wife of the 
yevama went and married someone else, and this yevama was later 
discovered to be a sexually underdeveloped woman, which means 
that she was never eligible for levirate marriage and therefore her 
act of intercourse did not exempt her rival wife from levirate mar- 
riage, the rival wife must leave this one and that one, i.e., her hus- 
band must give her a bill of divorce and she may not marry the 
yavam, and all these matters apply to her. But why? Again, let us 
say: What could she have done. The Gemara answers: ‘This is no 
proof, as she should have waited" until it was clearly established 
that the other wife was not a sexually underdeveloped woman. 


Abaye said: Come and hear: With regard to all those with whom 
relations are forbidden, with regard to whom the Sages said that 
they exempt their rival wives, if these rival wives went and mar- 
ried, and one of these forbidden women was discovered to be a 
sexually underdeveloped woman, which means that the obligation 
of levirate marriage did not apply to her at all, and it was the rival 
wives who should have performed levirate marriage, the rival wife 
must leave both this and that, and all these matters apply to her." 
But why? Let us say: What could she have done. The Gemara 
answers as before: She should have waited. 


Rava said: Come and hear: A scribe wrote a bill of divorce for 
the man" and a receipt for the woman, so that the man should give 
the bill of divorce to his wife and she should give him the receipt 
upon his delivery of the marriage contract. And the scribe erred 
and gave the bill of divorce to the woman and the receipt to 
the man, leaving them with the mistaken impression that he had 
the bill of divorce and she the receipt, and they gave each other the 
documents, this one to that one and that one to this one. 


The rival wife of a yevama who married in error - maa MW 
Myva mgwa: Ifa man had two wives, one of whom was forbid- 
den to his brother, both wives are exempt from levirate marriage 
upon the death of their husband. If the other wife proceeded to 
marry another man, and it was subsequently discovered that 
the one who was forbidden was a sexually underdeveloped 
woman, who does not exempt her rival wife, the rival wife must 
leave her husband with a bill of divorce, and she requires halitza 


HALAKHA 


A scribe wrote a bill of divorce for the man, etc. — 191D 273 
3) word va: A scribe wrote a bill of divorce and a receipt for the 
marriage contract and accidentally gave the receipt to the man 
and the bill of divorce to the woman, and they failed to notice 
and simply exchanged the documents. If the woman remarried 
under the mistaken impression that she was divorced, she must 
leave both men and all the penalties imposed by the Sages apply 
to her (Shulhan Arukh, Even HaEzer 151:1). 


from the yavam to permit her to a different man (Shulhan Arukh, 


Even HaEzer 173:10). 


LANGUAGE 


Suitable [hogenet] - maxim: Possibly from the Greek 
evyevijs, eugenes, meaning privileged or wellborn. Other 
uses of this word may have been influenced by the Greek 
evye, eugè, meaning well, right, or proper. Here, however, 
the word is used in its precise meaning, as an improper 
kingdom is indeed considered ill-bred or of a lower grade, 
a description befitting the Roman Empire. 


NOTES 


A kingdom that is not suitable — nain Apxw mya: 

According to Rashi and other commentaries, this phrase 
is a derogatory reference to Rome, which was considered 
an uncultured dominion by the Sages, notwithstanding 
its immense power (see Tosafot Yeshanim). With regard 
to the halakha itself, a document written in one kingdom 
that was dated by the years of a different realm is invalid, 
especially if that kingdom had no proper legal authority. 
Some commentaries add that due to the importance of 
a bill of divorce the Sages were more particular about it 
than about regular documents, as the secular authorities 
would object if an unofficial date was written in a docu- 
ment of this significance (Tosafot). 


To the building of the Temple - maz ma: Some 
commentaries note that, notwithstanding this halakha, 
over the course of the generations it was the custom to 
inscribe the year from Creation in marriage contracts. This 
was permitted because it was the established manner 
of writing all other types of documents, and the ruling 
authorities were not particular about documents meant 
for the internal use of the Jewish community (Tosafot 
Yeshanim). 


Was given in the east - nyna my: The commentar- 
ies disagree with regard to which person was located 
in the wrong place. Some claim that this is referring to 
the husband (Rivan), whereas others maintain that it is 
referring to the scribe (Josafot). Others also state that it 
refers to the scribe, explaining that as people recognize 
the scribe's handwriting they might cast doubt on the 
validity of the bill of divorce, knowing that this scribe was 
not in the vicinity of the place in which the document 
was supposedly written (Tosefot HaRosh). 


What could she have done - say ab TTNA: The 
commentaries explain that this question is ‘raised in cases 
of ascending order of difficulty. In other words, each sub- 
sequent case is harder to explain away as something the 
woman could have avoided by a simple examination 
(Tosafot). Some add that these difficulties were raised by 
various Sages from different generations. Since each of 
them must have known about the previous questions, 
they would not have posed the same question, and 
therefore Tosafot found it necessary to explain that the 
difficulties are not the same (Maharsha). 


She should have waited — many) ay WDN: The com- 
mentaries state that a woman who turned out to be a 
sexually underdeveloped woman would have shown 
some signs of this condition beforehand. Therefore, the 
rival wife should have waited until her status was fully 
established (Ritva). 
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HALAKHA 


If he changed his name or his wife's name - inw nyw 
maw: In a bill of divorce, if a man changed his name 
or his wife’s name, or his town or her town, or even if 
he added the phrase: Any name he has and any name 
she has, the bill of divorce is invalid. According to some 
authorities, this bill of divorce is invalid by Torah law, 
and therefore all the penalties stated in the mishna 
apply to her (Rambam). Others maintain that the bill 
of divorce is invalid by rabbinic law, which means that 
if she married another man their child is fit to enter 
the congregation (Josafot). The wording of the Shulhan 
Arukh does not offer conclusive proof for either ruling 
(Beit Shmuel; Rambam Sefer Nashim, Hilkhot Geirushin 
3:14, 10:4; Shulhan Arukh, Even HaEzer 129:3, 150:1). 
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And after a while it became clear that the bill of divorce is in the 
man’s possession and the receipt in the woman’s possession, and 
no act of divorce had been performed at all. Ifthe woman had married 
someone else in the meantime she must leave both this one and that 
one, and all these matters apply to her. But why? Let us say: What 
could she have done. The Gemara answers: Here too, she should 
have had the bill of divorce read by an expert. 


Rav Ashi said: Come and hear: If a man changed his name, or his 
wife’s name," or the name of his city, or the name of her city, and 
she remarried, she must leave both this one and that one, and all 
these matters apply to her. But why? Let us say: What could she 
have done. The Gemara answers: Once again, she should have had 
the bill of divorce read by a scholar. 


Ravina said: Come and hear: A man married a woman on the basis 
that she was divorced. However, she had actually received a bare bill 
of divorce, i.e., missing a signature.” This is referring to a special type 
of bill of divorce, one that was folded and sewn up. It requires as many 
witnesses as the number of lines it contains. If a bill of divorce of this 
kind does not have enough witnesses, it is invalid. In the case of the 
baraita, if this woman married another man after receiving this bill of 
divorce, she must leave both this one and this one, and all these 
penalties apply to her. Again, the question is: What could she have 
done? The Gemara answers, as before: She should have had the bill 
of divorce read by someone who could have told her it was invalid. 


The Gemara relates: Rav Pappa thought to take action and permit a 
woman to return to her husband based on the rationale: What could 
she have done. In a case where she had no means of clarifying the 
matter, he ruled that she should be considered to have acted under 
duress. Rav Huna, son of Rav Yehoshua, said to Rav Pappa: But 
isn’t it taught repeatedly in all these mishnayot that this argument is 
not accepted? 


Rav Pappa said to Rav Huna, son of Rav Yehoshua: And did we not 
resolve these mishnayot, by explaining that in those particular cases 
she did have the option of clarifying the matter? He said to him: And 
shall we stand and rely on answers?" Admittedly, we found some 
way of resolving these questions, but the accumulation of difficulties 
indicates that the rationale: What could she have done, is unaccept- 
able. And indeed, Rav Pappa ceased to follow his original intention 
and did not issue a lenient ruling. 


Q The Gemara discusses the case of the mishna from another perspec- 
tive. Rav Ashi said: And we are not concerned about a rumor. In 
other words, if there was an unsubstantiated rumor that the husband 
was alive, the court takes no notice of it. The Gemara asks: Which 
kind of rumor does he mean? If we say that this is referring to a rumor 
that spread after the marriage of this woman to another man, Rav 
Ashi has already said this once, as Rav Ashi said: 


BACKGROUND 


A bare bill of divorce, i.e., missing a signature — mp va: This 
uniquely bound bill of divorce was originally established by the 
Sages to discourage priests from divorcing their wives, as a priest 
cannot marry a divorcée, even a woman that he himself divorced. 
Therefore, the Sages were concerned that a priest might divorce 
his wife in haste, due to momentary anger, and be unable to 
remarry her. To prevent this occurrence they instituted a bound 
bill of divorce. Since a bound bill of divorce is complicated to 


And shall we stand and rely on answers — sino ph MW: 
This refers to answers that are somewhat far-fetched solutions, 
which prove that other explanations are available but hardly 
offer convincing alternatives. Consequently, the Gemara will 
occasionally say: The answer we answered is an answer, i.e., the 
response given is not a mere rejoinder but a reliable claim of 


NOTES 


prepare and requires many witnesses, this process provides time 
or the husband to change his mind before the divorce is finalized. 

ost commentaries maintain that this document involves inter- 
spersing written and blank lines, as each written line was folded 
over a blank line and sewn together. The witnesses would sign on 
he reverse, exposed side of the bill of divorce, between the rows. 
f witnesses neglected to sign one line on this document, it lacks 
he requisite number of signatures and is invalid. 


substance. In this particular case, the accumulation of difficul- 
ties from various mishnayot, all of which appear to reject the 
principle: What could she have done, lead to the conclusion that 
this principle is not accepted, despite the fact that none of the 
contradictions are decisive in of themselves (see Rabbi Avraham 
min HaHar). 
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We are not concerned about any rumor after marriage. Ifa rumor 
spread about a woman after her marriage that she was forbidden to 
her husband, the court takes no notice of these reports. The Gemara 
answers: There is a novel aspect to this teaching: Lest you say that 
since she came to the court and they permitted her, the very fact 
that her case had to be discussed indicates that her status is not fully 
established, and consequently one might think that it should be 
considered like a rumor before marriage, and she should therefore 
be forbidden, Rav Ashi therefore teaches us that even in this case, 
once she is married the court takes no notice of unsubstantiated 
rumors. 


§ The mishna further taught that if she married by permission of 
the court" she must leave him, but she is exempt from bringing a 
sin-offering. On this issue, Ze’eiri said: The mishna is not accepted," 
and this is derived from what was taught in the study hall, as it was 
taught in a baraita in the study hall: If the court ruled that the sun 
had set" at the conclusion of Shabbat, which means it is permitted 
to perform labor, and later the sun shone, this is not a ruling for 
which the court is to blame, but an error. 


Consequently, the court does not have to bring an offering for the 
unwitting communal sin. Rather, each individual is liable to bring 
a separate offering. Here too, although the woman married with 
the consent of the court, they did not issue a mistaken ruling of 
halakha but simply erred with regard to the facts. She is therefore an 
unwitting sinner and is liable to bring an offering. And conversely, 
Rav Nahman said that the court's permission is considered a ruling 
that renders them liable to bring an offering for an unwitting 
communal sin. 


Rav Nahman said: You can know that her permission to marry is a 
ruling, as in the entire Torah one witness is not deemed credible, 
and yet here he is deemed credible. What is the reason for this? 
Is it not because it is considered a ruling, i.e., she does not rely on 
the witness but on the decision of the court? By contrast, Rava said" 
that we can know that her permission to marry is an error. His 
reasoning is that had the court ruled with regard to forbidden fat 
or with regard to blood that it is permitted, and they went back 
and saw a reason to prohibit it, if they subsequently retract and say 
that it is permitted we take no notice of them. If they did not find 
a conclusive proof but merely offered a new argument, this claim 
does not cancel the earlier ruling that the substance is forbidden. 


Whereas in the case of marriage, when one witness comes the court 
permits her, and when two witnesses subsequently come and testify 
that her husband is alive, they render her forbidden. When one 
other witness again comes forward, claiming that the husband is 
dead, they permit her. What is the reason for this? Is it not because 
it is considered an error of the court, as they did not issue their 
rulings based on their own reasoning but in reliance on the facts they 
had garnered from the witnesses? It is therefore considered a factual 
error, not a mistaken ruling. 


The Gemara adds: And Rabbi Eliezer also maintains that the 
ruling of the court is an error, as it is taught in a baraita that Rabbi 
Eliezer says: Ifa woman married by permission of the court and it 
later turned out that her husband was alive, let the law pierce the 
mountain," i.e., the matter must be fully investigated. If it turns out 
that the ruling of the court is incorrect, it is nullified and she brings 
a choice sin-offering. Granted, if you say that it is an error, it is 
due to that reason that she must bring an offering. However, if you 
say it is aruling, why does she bring an offering? It is the court that 
should be liable to bring an offering for its incorrect ruling. 


NOTES 

Rumor after marriage — piw 131 xp: The commentar- 
ies discuss whether this refers only to a rumor that the mar- 
riage was flawed from the outset, e.g., that she is forbidden 
to her husband, who is a priest, due to a divorce, or if any 
rumor that would disqualify her marriage is rejected (Rashi; 
Tosafot). Other commentaries note that although the Sages 
were concerned about rumors about a woman even after 
marriage, such as reports that she had been unfaithful, in 
these cases the court does not rely on rumor alone, but 
requires either the testimony of one witness or some other 
substantial proof (Sefer HaAgudda). 


If she married by permission of the court - +3 by no 
pt ma: The commentaries ask whether she is exempt from 
bringing an offering even by the ruling of a three-man 
court, or whether this halakha that an individual who 
acted by permission of the court is exempt applies only to 
the Great Court, the Sanhedrin of seventy-one members 
(Rabbi Avraham min HaHar). Some contend that since the 
court presiding over all the Jewish people decided that in 
general one may rely on one witness in the case of a missing 
husband, even if the court that issued this particular ruling 
was comprised of three judges, it as though the instruction 
was given by the Sanhedrin (Keren Ora). 


The dispute between Rav Nahman and Rava — npm 
XIN pam 27: The later authorities suggest that this dis- 
pute centers on the following dilemma: Is a single witness 
deemed credible by Torah law, and this halakha in principle 
applies in other areas as well, but the Sages were stringent 
with regard to other cases? Or, is it a special lenient ruling 
of the Sages that the court accepts this testimony here? 
Some suggest an alternative version of this analysis: Was the 
court's erroneous reliance on the testimony of one witness 
a simple mistake, or was the acceptance of the testimony 
of this lone witness considered a ruling of the court (Yosef 
Lekah)? 


Let the law pierce the mountain — 977 NX pan Jip»: The 
commentaries explain that this expression applies only to 
a case that includes another way of deciding the matter, 
whereas according to Rabbi Eliezer there is no alternative 
resolution (Ritva). Others contend that this phrase indi- 
cates that the court must accept this conclusion after a full 
investigation, whereas here it is a necessary outcome (Rabbi 
Avraham min HaHar). 


HALAKHA 
Rumor after marriage — px 1037 xbp: If a rumor circu- 
lated after a woman's marriage, or even after her betrothal, 
that she had been betrothed to another, the court takes 
no notice of it, as stated by Rav Ashi (Shulhan Arukh, Even 
HaEzer 46:8). 


The mishna is not accepted, etc. - ^3) pman Kph: fthe 
court ruled that a woman may marry after two witnesses 
had testified before them that her husband was dead, and 
the husband subsequently arrived, this is not considered 
a proper ruling of the court but an error. Consequently, 
the woman and the second husband, not the court, are 
obligated to bring a sin-offering for their unwitting sin, 
(Rambam Sefer Korbanot, Hilkhot Shegagot 5:5). 


If the court ruled that the sun had set - p1 ma in 
man mypww: If the court ruled that Shabbat had ended 
because the sun was hidden and they thought it had set, 
and it was later established that it was still daytime, their 
instruction is not considered a ruling but an error. Therefore, 
anyone who performed labor during that period must bring 
a sin-offering for their mistake, while the court is exempt 
(Rambam Sefer Korbanot, Hilkhot Shegagot 5:5, 14:3). 
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NOTES 
She went and ruined herself - appr aba: 


The Jerusalem Talmud states that this is com- 


parable to a case of a court that declared that 
forbidden fat was permitted, and someone ate 
forbidden fat and blood. His consumption of 
blood demonstrates that he did not act on the 
basis of the court's ruling. 


Whose husband and child went — baw 
my awa: This should be understood as: 
Whose husband or child. The same ruling 
applies if only one of them went overseas 
and the other stayed home, in a case where 
the erroneous report concerned the time of 
death of the absent party (Tosefot Yom Tov). 


And afterward they said to her - 2 0%) 
ay ya: This must refer to a case where the 
second set of witnesses proved that the first 
pair were false, conspiring witnesses, thereby 
negating their testimony entirely, as otherwise 
the matter remains in doubt. In normal cases 
of conflicting testimony, a wife does not have 
to leave her husband due to the more recent 
account (Nimmukei Yosef). 


She must leave - x¥m: The commentaries 
discuss the possible significance of the fact 
that in this case the tanna does not state: She 
must leave this one and that one. This might 
indicate that if the husband is found to be 
still alive she may return to him. Alternatively, 
it is possible that she is in fact forbidden to 
both of them, but as he is probably dead the 
tanna merely dealt with her relationship to the 
second man (Rid). 
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HALAKHA 


Separate offerings - apy niarp: One who committed the a separate offering for each and every man (Rambam Sefer 


The Gemara asks: But perhaps Rabbi Eliezer maintains that an indi- 
vidual who acted by ruling of the court is also liable to bring an offering, 
and this is why he obligates her to bring an offering, despite the fact 

that she went ahead with the consent of the court. The Gemara refutes 

this suggestion: If so, what need is there for the special mention of the 

rationale: Let the law pierce the mountain? He should simply have said 

that she is liable to bring an offering. Rather, Rabbi Eliezer evidently 
maintains that in general an individual does not have to bring an offering 
for a sin he committed based on the ruling of a court. Here, however, 
she must bring a sin-offering because there was an error with regard to 

the facts. 


§ The mishna taught that if the court instructed her to marry, and she 
went and ruined herself, she is liable to bring an offering. The Gemara 
asks: What is the meaning of: Ruined herself? Rabbi Eliezer says: 
She engaged in licentious sexual relations with a man, i.e., intercourse 
not for the purpose of marriage. Rabbi Yohanan said: It means that 
she married in a prohibited manner, e.g., a widow to a High Priest, or 
a divorcée or a yevama who had performed halitza [halutza] toa 
common priest. 


The Gemara elaborates: According to the one who says that she engaged 
in licentious sexual relations, she is all the more so liable to bring an 
offering if she is a widow who had sexual relations with a High Priest, 
as she performed an act prohibited by Torah law. Conversely, according 
to the one who says that the mishna is speaking of a widow who engaged 
in relations with a High Priest, it is only in that case that she must bring 
an offering; however, if she engaged in licentious sexual relations she 
is not is liable to bring an offering. What is the reason? As she can say: 
It is you who deemed me unattached, and although my behavior was 
unseemly, I may live with whomever I choose as a single woman. 


The Gemara comments: It is taught in a baraita in accordance with the 
opinion of Rabbi Yohanan: If the court ruled that she may marry, and 
she went and ruined herself," for example a widow who engaged in 
intercourse with a High Priest, or a divorcée or a halutza who engaged 
in intercourse with a common priest, she is liable to bring an offering 
for each and every sexual act, as each is a separate transgression. This 
is the statement of Rabbi Elazar. 


And the Rabbis say that she brings one offering for all of them, as she 
performed them all in a single lapse of awareness. And the Rabbis 
concede to Rabbi Elazar that ifa married woman married in error, e.g., 
to five people, that she is liable to bring an offering for each and every 
one of them, since they are separate bodies. She is obligated to bring 
an offering for each separate man with whom she engaged in sexual 
relations." 


MI SH N A With regard to a woman whose husband and 


child went" overseas, and witnesses came and 
said to her: Your husband died and afterward your child died, she 
does not require levirate marriage, as she had a child when her husband 
died. And for this reason she married another man. And if afterward 
they said to her" that the matters were reversed, i.e., the child died 
before the husband, which means that she did require levirate marriage, 
she is therefore a yevama who married a stranger without halitza and 
she must consequently leave" her second husband. And with regard to 
the first child, the one born before they heard about the reversal, and 
the last one, born after they realized who actually died first, each of these 
children is a mamzer. 


she subsequently discovers that her son in fact passed away 


same transgression several times due to a single lapse of aware- 
ness, e.g., if a woman unwittingly had ongoing relations with 
a man forbidden to her, she is liable to bring one sin-offering. 
If she had intercourse with different men, even if the same 
transgression was performed in one lapse of awareness, €.g., a 
married woman who married several men one after the other 
when she was mistakenly permitted to remarry, she must bring 


148 


YEVAMOT : PEREK X: 92A: .3% 47/975 


Korbanot, Hilkhot Shegagot 5:3). 


A woman whose husband and child went, etc. - paw TONI 
AI awa: A woman's husband and child traveled overseas. 
After ‘being informed that her husband had died followed by 
her son, she went ahead and married another man, under the 
assumption that she was exempt from levirate marriage. If 


first, she must leave her second husband and is obligated in 
levirate marriage. However, their child is eligible to marry into 
the congregation of Israel, as the mishna is in accordance with 
the rejected opinion of Rabbi Akiva, as explained in the Gemara 
(Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 3:19; Shulhan 
Arukh, Even HaEzer 159:2). 
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Conversely, if they said to her: Your child died and afterward your 
husband died, and she therefore entered into levirate marriage," 
and afterward they said to her that the matters were reversed, 
which means she married her husband’s brother when there was no 
obligation of levirate marriage, she must leave her husband, and 
the first child and the last one are each a mamzer. If they said to 
her: Your husband died, and she married," and afterward they 
said to her that he was alive at the time of her marriage and he 
later died, she must leave the second husband. And the first child, 
born when her original husband was still alive, is a mamzer, and the 
last one, born after his death, is not a mamzer. 


If they said to her: Your husband died, and she became betrothed 
to another man," and afterward her husband came, she is permit- 
ted to return to him," as betrothal alone does not render her forbid- 
den to her husband. Furthermore, although the last man, i.e., her 
betrothed, gave her a bill of divorce, he has not thereby disquali- 
fied her from marrying into the priesthood. She was never his wife, 
for the betrothal was invalid, and a bill of divorce given to 
the wife of another man does not disqualify her. This was taught 
by Rabbi Elazar ben Matya: The verse states with regard to priests: 


“Neither shall they take a woman divorced from her husband” 


(Leviticus 21:7), which indicates: And not one who was divorced 
from a man who is not her husband, e.g., the second man in 
this case. 


G E M ARA The Gemara asks a question with regard to 

the first section of the mishna: What is the 
meaning of first child and what is the meaning of last child in this 
context? If we say that the first means the one born before her 
hearing that the report was erroneous, and the last means the one 
born after she heard, let him teach simply: The offspring is a 
mamzer, as there is no difference between the two cases. 


The Gemara explains that because the tanna wanted to teach in the 

latter clause: If they said to her your husband died, and she mar- 
ried, and afterward they said to her that he was alive and he later 
died, the first child is a mamzer and the last one is not a mamzer, 
he also taught in the first clause: The first and the last are each a 

mamzer, despite the fact that in this case it makes no difference 

whether the child was born before or after she heard. 


§ The Sages taught: This mishna is the statement of Rabbi Akiva, 
who would say that betrothal does not take effect for those liable 
for violating regular prohibitions, and therefore the child of a 
yevama who transgressed a prohibition by marrying someone else 
is a mamzer. However, the Rabbis say that there is no mamzer 
from a yevama.™ The Gemara asks: And let the Rabbis say, as 
a principle: There is no mamzer from those liable for violating 
regular prohibitions. 


The Gemara answers: This tanna called the Rabbis is in fact another 
tanna citing the opinion of Rabbi Akiva, who claims that Rabbi 
Akiva said that a child born from those liable for violating prohibi- 
tions proscribing sexual relations with close relatives is a mamzer, 
but one born from those liable for violating regular prohibitions, 
i.e. a prohibition that does not involve a family relationship, such 
as the prohibition that “the wife of the dead man shall not be mar- 
ried outside of the family to one not of his kin” (Deuteronomy 25:5), 
is not a mamzer. Rav Yehuda said 


She is permitted to return to him - 


(Tosafot Yeshanim). 


There is no mamzer from a yevama — mI WN pg: Some 


i sin mama: Likewise, 
if she was divorced from the first man, she is permitted to the 
second one, as she was never rendered forbidden to him at all 


NOTES 


HALAKHA 


If they said to her: Your child died...and she entered 
into levirate marriage — 7193N...793 m ab NN: 
A woman was told that her child ‘died before her husband, 
which obligated her in levirate marriage. She therefore 
entered into levirate marriage with her husband's brother. 
If she is later informed that her husband had in fact died 
first, and therefore she was exempt from levirate marriage, 
she must leave her husband. Their child is a mamzer, as 
he is the offspring of a relationship between a man and 
his brother's wife, who are forbidden relatives (Rambam 
Sefer Nashim, Hilkhot Yibbum VaHalitza 3:19). 


If they said to her: Your husband died, and she married, 
etc. — 151. np) Pwa nia Ad ray: Ifa woman was told 
that her husband had died and she married another, and 
afterward it was discovered that at the time of her mar- 
riage her husband was in fact alive and he died only later, 
any child born to the woman and her second husband 
while the first husband was still alive is a mamzer. How- 
ever, a child born after the first husband's death is not a 
mamzer and may enter the congregation. Some authori- 
ties maintain that even this second child is a mamzer by 
rabbinic law (Shulhan Arukh, Even HaEzer 17:57). 


If they said to her: Your husband died, and she 
became betrothed to another man - pwa m mb may 
mT: Ifa woman was informed that her husband was 
dead and she became betrothed to another, after which 
her husband arrived, she is permitted to return to her 
original husband. Even if the second man gave her a bill 
of divorce, he has not disqualified her from marrying into 
he priesthood (Rambam Sefer Nashim, Hilkhot Geirushin 
10:6; Shulhan Arukh, Even HaEzer 150:1). 


There is no mamzer from a yevama - 7133" WN PX: 
f a yevama married before she performed ‘halitza with 
her yavam, even if she did so by mistake, in reliance on 
estimony, her second husband must release her with a 
bill of divorce, even if they had children together, and she 
orfeits her marriage contract and the conditions of the 
marriage contract. However, the child is not a mamzer. 
Some authorities claim that the Sages penalized her and 
rendered her child a mamzer by rabbinic law (osafot; 
Rosh; Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 
3:19; Shulhan Arukh, Even HaEzer 159:2). 


commentaries cite this passage as proof that the child is com- 
pletely eligible to enter the congregation, even by rabbinic law. 
If he were prohibited to do so by rabbinic law, there would be 
no need to establish the mishna in accordance with the opinion 
of Rabbi Akiva, as one could simply say that the children are 
mamzerim by rabbinic law. The fact that the Gemara does not 


suggest this answer proves that the child is entirely fit according 
to the opinion of the Rabbis (Ritva). However, others reject this 
conclusion, claiming that the child is indeed disqualified by 
rabbinic law, like the offspring of any woman who remarried 
in error and afterward discovered that her husband was alive 
(Rosh; see Meiri). 
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NOTES 


Betrothal does not take effect with a yevama - px 
mara posin pwrtp: Some commentaries explain this 
opinion in the following manner: Levirate marriage 
overrides the prohibition of a brother's wife, whereas 
betrothal does not override this prohibition, i.e., in the 
absence of the mitzva of levirate marriage, betrothal is 
ineffective with a brother's wife. Therefore, betrothal 
should certainly not be effective when there is an 
obligation of levirate marriage (Maharik). With regard 
o the dispute between Rav and Shmuel, Rabbeinu 
Tam explains that both Rav and Shmuel agree that a 
prohibition is involved, as the verse states: “The wife 
of the dead man shall not be married outside of the 
amily to one not of his kin” (Deuteronomy 25:5), which 
undoubtedly prohibits her from marrying someone 
else. Their dispute is whether this verse also indicates 
hat the act of betrothal itself is of no account. Some 
say that this is the explanation of the Rambam as well. 
Others, however, maintain that according to Rav there is 
no prohibition here at all, as the Torah simply states that 
the betrothal does not take effect, which means that if 
she married a stranger she has not violated a prohibi- 
tion. Rather, she had neglected to fulfill the positive 
mitzva of levirate marriage (Rabbi Yehuda al-Madari). 


If her yavam was a priest — pi> maJ m7 OX: Some 
commentaries cite a tradition that this passage is not 
part of the Gemara itself but comes from other, trun- 
cated collections of halakhot, which are very stringent 
in this case (Ra‘avan, citing Rabbeinu Hananel). Others 
contend that although there is no proper source for 
these halakhot, they are alluded to in Judah's statement 
to Tamar to “remain a widow in your father’s house” 
(Genesis 38:11), which indicates that a woman wait- 
ing for her yavam is entirely prohibited from marrying 
anyone else (Sekhel Tov). 

Many early authorities explain that the Gemara is 
referring only to a yevama who purposely became 
betrothed to another, but not to one who did so unwit- 
tingly. There is even an opinion that if the woman acted 
unwittingly the court compels the yavam to perform 
halitza (Nimmukei Yosef). Likewise, some maintain that 
if she married, especially if she had children, the yavam 
must perform halitza and she is permitted to her new 
husband (see Halakhot Gedolot). Others offer a compro- 
mise opinion and claim that the court does not force 
the yavam to perform halitza, but if he did so of his own 
accord the woman is permitted to her new husband 
even if she married beforehand (see Meiri). 

The Jerusalem Talmud also cites a dispute concern- 
ing this case. One opinion in the Gemara there states: 
This one performs halitza and this one may retain her 
as a wife. The Gemara rejects this opinion outright, 
arguing that even if the halakha is not in accordance 
with the ruling of the mishna concerning the child of 
a yevama who married another man, nevertheless the 
halakha that she must leave both this one and this one 
is unanimous. 


Betrothal does not apply to her, etc. - 7a px pwrtp 
"yon: Rashi explains that this statement is assumed to 
be referring to a bill of divorce, i.e., if she was married 
to someone other than her yavam she requires a bill of 
divorce. Other commentaries raise several difficulties 
with this interpretation and maintain instead that the 
reference is to her prohibition to the yavam afterward 
(Tosafot Yeshanim). If she was merely betrothed to 
another, she is certainly permitted to the yavam, but 
if she actually married she is forbidden to the yavam. 
Some commentaries discuss the relationship between 
this halakha and the fundamental dispute with regard 
to the effectiveness of the betrothal of another man toa 
yevama (see Rid, Ritva, Razah, and Milhamot Hashem). 
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that Rav said: From where is it derived that betrothal by another 
man does not take effect with a yevama?" As it is stated: “The wife 
of the dead man shall not be married outside of the family to one 
not of his kin” (Deuteronomy 25:5), which indicates: She shall not 
have the possibility of becoming married to one not of his kin, i.e., 
his betrothal is of no account. 


And Shmuel said: In our poverty of knowledge, as we do not fully 
understand the verse, she requires a bill of divorce. The Gemara 
explains: Shmuel was uncertain with regard to this verse: “The wife 
of the dead man shall not be married outside,” whether it comes 
for a prohibition, i.e., the woman is prohibited from marrying 
another man but the betrothal of that other man is effective, or 
whether it comes to teach that betrothal by any other man does not 
take effect with her. 


Rav Mari bar Rahel said to Rav Ashi that Ameimar said as follows: 
The halakha is in accordance with the opinion of Shmuel." Rav Ashi 
said: Now that Ameimar said that the halakha is in accordance 
with the opinion of Shmuel, who maintains that one who betroths a 
yevama before she has performed halitza must give her a bill of 
divorce, if her yavam was a priest," he performs halitza with her, 
as she is forbidden to him after the man who betrothed her gave her 
a bill of divorce, and she is thereby permitted to the man to whom 
she was betrothed. 


The Gemara expresses surprise at this ruling: But in that case, she 
thereby gains from her prohibited betrothal, as she may subsequently 
marry the man who betrothed her illegally. If so, we find a sinner 
benefiting from his transgression. Rather, the Gemara emends the 
teaching: Ifher yavam was a regular Israelite," this second man who 
betrothed her must give her a bill of divorce, and she is permitted 
to the yavam, as a non-priest may marry a divorcée. 


§ Rav Giddel said that Rav Hiyya bar Yosef said that Rav said: With 
regard to a yevama, betrothal does not apply to her," but marriage 
does apply to her." The Gemara expresses puzzlement: If betrothal 
does not apply to her, marriage also should not apply to her. How 
can marriage take effect if the earlier and less binding stage of 
betrothal is of no consequence? Rather, emend the above statement 
and say: Neither betrothal nor marriage apply to her. 


HALAKHA 


A yevama who became betrothed to someone else - mna 
yn? mwpnaw: Ifa yevama became betrothed to someone else 


before she performed halitza with the yavam, her betrothal is 
valid due to uncertainty. The halakha is in accordance with the 
opinion of Shmuel, as ruled by Ameimar (Rambam Sefer Nashim, 
Hilkhot Yibbum VaHalitza 4:14; Shulhan Arukh, Even HaEzer 44:7). 


If her yavam was a priest — {713 m23 77: In the case of the 
Gemara, if the yavam was a priest, who is forbidden to a divorcée, 
she must leave the second man with a bill of divorce, so that this 
sinner not benefit from her transgression, after which the yavam 
performs halitza with her (Rambam Sefer Nashim, Hilkhot Yibbum 


If, however, the yavam prefers to perform halitza, he may do so 
and she is free to marry the man who betrothed her, although 
he must betroth her a second time after her halitza. This is the 
ruling of the Rema, based on the opinion of most early authorities, 
including Halakhot Gedolot, Tosafot, the Rambam, and the Ram- 
ban. However, others distinguish between the type of mistake the 
yevama committed: If she was completely unaware that her late 
husband had a brother, she is permitted to marry the man who 
betrothed her, but if she relied on a mere rumor that the yavam 
had died, she must leave this second man (Terumot HaDeshen; 
Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 2:19; Shulhan 
Arukh, Even HaEzer 159:1). 


VaHalitza 2:19; Shulhan Arukh, Even HaEzer 159:1). 


Marriage does apply to her — ma w» piw: If a woman wait- 


If her yavam was an Israelite - byw maD my Or: Ifa woman 
who required levirate marriage from a regular Israelite mistakenly 
became betrothed to another, the second man must give her a 
bill of divorce, after which the yavam can perform either levirate 
marriage or halitza. 

Some maintain that this halakha applies solely to a yevama 
who became betrothed to another man despite knowing that 
she was required to perform halitza, but if she did so thinking she 
was exempt from levirate marriage she requires a bill of divorce 
only if the yavam wishes to enter into levirate marriage with her. 


ing for her yavam married someone else, even unwittingly, her 
new husband must release her with a bill of divorce, even if they 
had children together. She is permanently forbidden both to the 
husband and the yavam, and all thirteen penalties imposed by the 
Sages on a woman who married a man forbidden to her apply to 
this woman, with the exception that her child from this man is not 
a mamzer. Some authorities claim that her children from him are 
mamzerim by rabbinic law. After she has received a bill of divorce 
from the husband, the yavam performs halitza with her, thereby 
permitting her to other men (Shulhan Arukh, Even HaEzer 159:2). 
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And if you wish, say a different explanation. What is the mean- 
ing of the phrase: Marriage does apply to her? It is referring to 

a case of licentious sexual relations." In other words, although 

Rav maintains that betrothal is ineffective for her, if she entered 

the wedding canopy with another man and had relations with 

him, her status changes and she is forbidden to the yavam. This 

is in accordance with the opinion of Rav Hamnuna, as Rav 
Hamnuna said that a widow awaiting her yavam who commit- 
ted an act of licentious sexual relations is forbidden to her 
yavam. 


And if you wish, say: Actually, it is as we said initially, that 
betrothal does not apply to her but marriage does apply to her. 
However, this does not mean that marriage is actually effective. 
Rather, the halakha is that he must give her a bill of divorce, as 
people might confuse this case with that of a woman whose 
husband went overseas. The Sages decreed that he must give 
her a bill of divorce so that people would not say that a woman 
who remarried after hearing that her husband had died likewise 
does not require a bill of divorce. 


§ Rabbi Yannai said: In the group of Sages who discussed this 
matter, they counted and concluded that betrothal by another 
man does not take effect with a yevama. Rabbi Yohanan said 
to him: My teacher, is this not taught in a mishna that states 
that betrothal is ofno account for such a woman? As we learned 
in a mishna (Bava Metzia 16b): With regard to one who says to 
a woman: You are hereby betrothed to me after I convert; 
after you convert; after I am freed from slavery; after you 
are freed; after your husband dies; after your sister dies; 
or after your yavam performs halitza with you, she is not 
betrothed." The reason for the above ruling is that he is con- 
sidered to be attempting to acquire an entity that is not yet in 
existence, as the betrothal cannot take effect at that point in time. 
This indicates that betrothal is entirely ineffective for a yevama 
until she performs halitza. Rabbi Yannai said to Rabbi Yohanan: 
Had I not lifted the earthenware shard" for you, would you 
have discovered the pearl [ marganita]' beneath it? It was only 
after I informed you of the halakha that you were able to cite a 
proof for it from a mishna. 


Sometime later, Reish Lakish said to Rav Yohanan: If it were 
not for the fact that a great man, Rabbi Yannai, praised you, I 
would say that this is no proof, as it is possible that the mishna 
is in accordance with the opinion of Rabbi Akiva, who said that 
betrothal does not take effect for those liable for violating 
regular prohibitions, and therefore it is not effective with a 
yevama. However, according to the opinion of the Rabbis, 
betrothal is effective for this woman, as is the case with all regular 
prohibitions." 


The Gemara asks: And if it is the opinion of Rabbi Akiva, when 
he said to her: After your yavam performs halitza for you, let 
the betrothal take effect with her, as we have heard that Rabbi 
Akiva said that a man can transfer an entity that has not yet 
come into the world. In other words, Rabbi Akiva is of the 
opinion that an acquisition can take effect for something not yet 
in existence. If so, even ifthe betrothal cannot take effect now, it 
should be valid after she has performed halitza. The proof that 
this is indeed Rabbi Akiva’s opinion is as we learned in a mishna 
(Ketubot 59a): 


LANGUAGE 


Pearl [marganita] - 


xmas: From the Greek papyapitng, 
margarités, meaning pearl. This is apparently the source of the 
Hebrew word margalit, as well as the similar term in Syriac. 
Here the word appears in its Aramaic form, with the common 


exchange of the letter lamed for a nun. Some say that the word 
haspa, earthenware shard, means shell in this context. In other 
words, had he not opened the seashell, which is similar to heres, 
or clay, he would not have found the pearl inside. 


NOTES 


What is marriage. ..licentious sexual relations — »x12 
mN.. PIWI: Since this marriage is invalid, the term: 
Marriage, should be understood as a euphemism in this 
context. Alternatively, the Gemara is saying is that even 
an act of marriage in a situation of this kind is considered 
licentious, as it is the act of intercourse that is significant 
(Ritva). 


Had I not lifted the earthenware shard — KET wd w 
DM: Rashi explains that were it not for Rabbi Yannai’s 
statement one might have thought that the reason for the 
mishna’s ruling is that the man did not want the betrothal 
to go into effect at that point in time, and therefore it 
is ineffective in the future as well. The Ritva rejects this 
interpretation, claiming that it does not fit the wording of 
the mishna. He therefore emends the explanation slightly 
by saying that one might have considered the yevama 
after halitza as a different entity, like an emancipated 
maidservant, which would mean that the previous act of 
betrothal is of no account. 


HALAKHA 
She is not betrothed — nwaypr mys: With regard to one 
who says to a woman: You are hereby betrothed to me 
with this peruta after | convert; after you convert; after | 
am freed; after you are freed; after your husband dies; after 
your sister, who is married to this man who is attempting 
to betroth her, dies, in all such cases she is not betrothed. 
The halakha is that any betrothal that is invalid at the time 
of its pronouncement is permanently ineffective (Shulhan 
Arukh, Even HaEzer 40:5). 


One who betroths a yevama — maJ wpa: If one says 
to a yevama: You are hereby betrothed to me with this 
peruta after your yavam performs halitza with you, she 
is betrothed due to the uncertainty, because the Rabbis 
maintain, as explained by Shmuel, that betrothal with a 
yevama is effective where there is uncertainty. According 
to some commentaries, the Rambam rules that she is 
definitely betrothed in this case, because had he said 
that she is betrothed right now, the betrothal would have 
been nullified only out of doubt. Consequently, this is not 
considered the acquisition of an entity that has not yet 
come into being (Rambam Sefer Nashim, Hilkhot Ishut 7:15 
and Kesef Mishne there; Shulhan Arukh, Even HaEzer 40:6). 


Pearl in oyster 
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HALAKHA 


Konam that | will prepare for your mouth, etc. — 2w mip 
^D T% wiy: If a wife vowed: Let my hands be consecrated 
to their Maker, i.e., that no one should benefit from her earn- 
ings, or if she vowed that her husband may not benefit from 
her earnings, the vow does not take effect, as her earnings 
belong to him. Nevertheless, he should nullify the vow, 
because if he later divorced her, the vow would take effect 
retroactively and he would be prohibited to remarry her, as 
he cannot possibly avoid any benefit from any action she 
performs. The halakha is not in accordance with the opinions 
of either the first tanna or Rabbi Akiva, but with the ruling 
of Rabbi Yohanan ben Nuri (Ketubot 59a). Furthermore, the 
rationale for this halakha is not as stated in the Gemara here. 
Rather, it is based on the principle that consecration and 
vows release any previous claim on the property, and they 
also apply to an entity not yet in the world (Beit Yosef). Some 
authorities maintain that this halakha refers only to a case 
where she said: Let my hands be consecrated to their Maker, 
as stated here (Rema, citing Tur; Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 12:10; Shulhan Arukh, Yoreh De‘a 294:71; Shulhan Arukh, 
Even HaEzer 81:2). 


NOTES 


He should nullify the vow lest she exceed — pyn Kaw 15): 
The commentaries ask how the husband can nullify the vow 
in this case, in light of the principle that a husband can nullify 
only those of his wife's vows that pertain to him person- 
ally (Tosafot). They answer that because the vow will apply 
to anything additional she earns, and this extra portion is 
not always clearly defined, this vow is likely to complicate 
their relationship, and therefore he is permitted to nullify it. 
Alternatively, by sanctifying her hands to God, it is as though 
a certain measure of sanctity applies to her, which means 
she must be very careful with the use of her own hands. 
Consequently, the vow entails affliction, and a husband is 
permitted to nullify a vow of affliction (Tosafot). 


Rav Huna agrees with the opinion of Rav, etc. — 217 37 
31272: This series of opinions of various Sages, typically from 
different generations, as is the case here, is called a shitta, an 
opinion. The tradition of the geonim is that the halakha is not 
in accordance with a shitta. In other words, whenever the 
Gemara lists an opinion in the form of a chain, it is indicating 
that the halakha is otherwise. Rabbeinu Hananel explains 
similarly. The standard reason for this general principle is that 
when the Gemara provides an exhaustive list of all the Sages 
who maintain a particular opinion this indicates that those 
who hold the reverse opinion are too many to enumerate, 
and as is well known, the halakha is in accordance with the 
majority opinion. 


A person can transfer to another an entity that has not 
yet come into the world - obiyb wa xbw 337 mp ot: 
According to this opinion, the entity is considered as though 
it already existed. Consequently, it may be acquired in one 
of two ways: Either by a full acquisition at the moment of the 
declaration, or by the one having the one who transfers the 
property establish a future time when the transaction will 
occur. It follows that according to the opinion of Rav Huna, 
one who sells the fruit of a palm tree determines that the 
acquisition will take place when the fruit grows, and he can 
therefore retract until that moment in time. Conversely, Rav 
implements the other method and states that the man sells 
the field immediately, despite the fact that it is not yet in his 
possession (Yosef Lekah). 
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If a wife said: Konam, i.e., this is forbidden like consecrated prop- 
erty, in reference to anything that I will prepare for your mouth," 
that is, the payment for any work I perform shall be forbidden to 
you, he is not required to nullify the vow, as it is automatically void, 
since she was under a prior obligation to give him her earnings as 
part of their marriage agreement. 


Rabbi Akiva says: He should nullify the vow, lest she exceed" 
more than is fitting for him. A husband is entitled only to a certain 
sum from his wife’s earnings (see Ketubot 64b). If she earns only 
the sum of money to which he is entitled, the vow certainly does 
not go into effect. However, she might earn more, in which case the 
vow would apply with regard to the additional amount. To avoid 
this scenario, it is preferable for the husband to nullify the vow. 
This shows that according to the opinion of Rabbi Akiva a vow 
applies even with regard to an entity that has not yet come into 
the world. In this case, the entity is the earnings for work she has 
yet to perform. 


The Gemara refutes this proof: But wasn’t it stated with regard 
to that mishna that Rav Huna, son of Rav Yehoshua, said: This 
mishna is not referring to a woman who renders the earnings for 
work she has yet to perform forbidden, but to a wife who says: Let 
my hands be consecrated to their Maker. In other words, she 
declares that it is as though her hands were sanctified, which means 
that anything produced by them is forbidden. Since these hands 
are in the world, she has not attempted to acquire something that 
does not exist. Therefore, there is no proof from here with regard 
to Rabbi Akiva’s opinion on that issue. 


§ The Gemara comments: And this opinion, that Rabbi Akiva 
maintains that one cannot acquire an entity that has not yet come 
into the world, disagrees with the opinion of Rav Nahman bar 
Yitzhak, as Rav Nahman bar Yitzhak said: Rav Huna agrees with 
the opinion of Rav," and Rav agrees with the opinion of Rabbi 
Yannai,’ and Rabbi Yannai with the opinion of Rabbi Hiyya,” 
and Rabbi Hiyya with the opinion of Rabbi Yehuda HaNasi, and 
Rabbi Yehuda HaNasi with the opinion of Rabbi Meir, and Rabbi 
Meir with the opinion of Rabbi Eliezer ben Ya’akov, and Rabbi 
Eliezer ben Ya'akov with the opinion of Rabbi Akiva, who said: 
A person can transfer to another an entity that has not yet come 
into the world." This shows that Rabbi Akiva indeed maintains that 
one can acquire something that does not yet exist. 


PERSONALITIES 


Rabbi Yannai — 3 939: Rabbi Yannai, who was a student of 
Rabbi Yehuda HaNasi, was a member of the first generation of 
amora'im in Eretz Yisrael. He lived in Akbara in the Upper Galilee, 
where he established an academy and taught Torah. Rabbi 
Hiyya, with whom Rabbi Yannai studied and whose son mar- 
ried his daughter, predicted that he would become the leader 
of the Jewish community. According to the Gemara, Rabbi 
Yannai was a very wealthy man who owned four hundred 
vineyards. His students include Rabbi Yohanan and Reish Lakish, 
both of whom quote his teachings throughout the Talmud. 


Rabbi Hiyya - xm 127; Rabbi Hiyya ben Abba, from the city 
of Kafri in Babylonia, was among the last of the tanna‘im. He 
descended from a family of distinguished lineage that traced 
its ancestry back to King David and produced many Sages. 
He was recognized as a leading Torah scholar even when he 
lived in Babylonia. Upon moving to Eretz Yisrael with his fam- 
ily, he became a disciple-colleague of Rabbi Yehuda HaNasi, 
with whom he maintained a very close relationship. Some 
Sages praised him in exaggerated terms by saying that the 


Torah was almost forgotten until he came from Babylonia and 
reestablished it. 

Although Rabbi Hiyya initially apparently received financial 
support from the house of the Nasi, he ultimately became a 
successful merchant in international business ventures, par- 
ticularly the silk trade. 

His twin daughters, Pazi and Tavi, became the matriarchs 
of significant families of Torah scholars. He also had twin sons, 
Yehuda, the son-in-law of Rabbi Yannai, and Hizkiyya. Both were 
among the leading Torah scholars in the transitional generation 
between tanna‘im and amora‘im, and they replaced him at the 
head of his academy in the city of his residence, Tiberias. 

All the students of Rabbi Yehuda HaNasi were his colleagues, 
and he was also close to the tanna Rabbi Shimon ben Halafta. 
The younger students of Rabbi Yehuda HaNasi, namely Rabbi 
Hanina, Rabbi Oshaya, Rabbi Yannai, and others, studied Torah 
from him and to a certain extent were his students as well. His 
brothers’ sons, Rabba bar Hana, and above all, the great amora 
Rav, were his primary disciples. He also appears as a central 
character in the Zohar. Rabbi Hiyya was buried in Tiberias and 
his two sons were later buried alongside him. 
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The Gemara specifies the particular contexts in which the afore- 
mentioned opinions, all of which concur, were issued: Rav Huna, 
what is the source for his ruling? As it was stated: With regard to 
one who sells the fruit of a palm tree to another" before the 
fruit has grown, Rav Huna said: Until the fruit has come into the 
world, he can retract the sale, as it has yet to take effect. However, 
after the fruit has come into the world, he can no longer retract, 
despite the fact the fruit had not yet sprouted when he made the 
acquisition. 


And Rav Nahman said: Even after they have come into the world 
he can retract, as the acquisition was defective from the outset. He 
maintains that one cannot transfer ownership of an entity that does 
not yet exist. Rav Nahman said: Even so, I concede that if the 
buyer seizes the fruit and consumes it, the court does not remove 
them from him, because despite the faulty acquisition he was 
promised a sale of fruit. 


The Gemara cites the proof that Rav also accepts the ruling that one 
can acquire an entity that does not yet exist, as Rav Huna said that 
Rav said: With regard to one who says to another: This field that 
I am about to buy," when I buy it, it is acquired by you from now, 
the addressee has acquired the field, despite the fact that it did not 
belong to the speaker at the time of his statement. 


Rabbi Yannai also agrees with the opinion of Rabbi Hiyya, as 
demonstrated by the following episode:" Rabbi Yannai had a 
sharecropper working his land who would bring him a basket 
[kanta]! of fruit every Shabbat eve. One day he was late and did 
not come. Rabbi Yannai took tithe from the fruit in his house for 
the fruit he expected to receive. He did this in case the fruit arrived 
near the beginning of Shabbat, as one may not tithe on Shabbat. 
However, Rabbi Yannai was uncertain whether it is indeed possible 
to separate tithes for an entity that has not yet reached one’s pos- 
session. He therefore came before Rabbi Hiyya to inquire whether 
his separation of tithes was effective. 


Rabbi Hiyya said to him: You acted well, as itis taught in a baraita, 
with regard to a verse that discusses tithes: “And you shall eat before 
the Lord your God...in order that you should learn to fear the 
Lord your God all the days” (Deuteronomy 14:23). With regard 
to the emphasis of “all,” these are Shabbatot and Festivals. With 
regard to what halakha was this stated? If we say it was stated in 
regard to the issue of tithing and eating on Shabbat, this halakha 
is redundant. Was a verse necessary to permit the prohibition 
against moving objects, which applies by rabbinic law? Since the 
prohibition against moving objects is from the Sages, the Torah is 
certainly not referring to this halakha. 


The proof from the case of Rabbi Yannai — «3 377374 AND: 
Some commentaries maintain that Rabbi Hiyya’s proof does not 
refer to the permission to tithe on Shabbat itself, or even to the abil- 
ity to tithe an entity not yet in the world. Rather, he is referring to 
the issue of whether one may separate tithes for produce that is not 
adjacent to the tithe itself in a situation where he does not need 
the produce for the performance of a mitzva, either to preven 
more serious transgression than separating tithes for non-adjacent Ye 
produce, or for the delight of Shabbat (Josafot; Tosafot Yeshanim). 

Others claim that the prohibition against separating tithes fo 


NOTES 


mitzva is from the Prophets (Isaiah 58:13), but it actually stems from 
he Torah itself. As for the proof for the opinions of Rabbi Yannai 
and Rabbi Hiyya, it does not result from the issue they discussed. 
On the contrary, the very fact that they were not at all concerned 
hat the fruit might be considered an entity not yet in the world 
proves that in their opinion one can acquire something not yet in 
his possession. 
other commentaries maintain that these tithes were not 
separated here on behalf of something that was not adjacent, as 
Rabbi Yannai and Rabbi Hiyya are of the opinion that the tithe of 


o% 


= 


produce that is n 
Sages. According 
mitzva of the de 
Shabbat through 


has tithed produce to eat. Admittedly, the accepted source for this 


ot adjacent to the tithe itself is a decree of the 
to this opinion, the verse is simply teaching the 
ight of Shabbat, i.e., that one must rejoice on 
ood and drink, in this case by ensuring that one 


an entity not yet in the world takes effect only when it comes into 
existence, and therefore it is considered separated when the fruit 
grows, as though the separation occurred at that very moment in 
time (Rambam). A similar explanation applies to Rabbi Eliezer ben 
Ya'akov's statement later in the Gemara (see Ritva). 


HALAKHA 

One who sells the fruit of a palm tree to another - 
nandops nita IDI: One who sells next year’s fruit 
of his palm tree can retract even after the fruit has 
grown. However, if the purchaser seizes the fruit, he is 
not compelled to return them. As usual, the halakha is 
in accordance with the opinion of Rav Nahman rather 
than that of Rav Huna with regard to monetary mat- 
ters (Haggahot Maimoniyyot; Rambam Sefer Kinyan, 
Hilkhot Mekhira 22:2; Shulhan Arukh, Hoshen Mishpat 
209:4). 


One who says...this field that | am about to buy, 
etc. = 13) mpi KY it TIW.. MİNT: One cannot 
transfer ownership of an article that is not yet in his 
possession, as it is equivalent to an entity not yet in 
the world. For example, if one said to another: When 
| buy this field it will belong to you, his words are 
of no effect. The halakha is not in accordance with 
the opinion of Ray, as his principle is rejected (Ram- 
bam Sefer Kinyan, Hilkhot Mekhira 22:2; Shulhan Arukh, 
Hoshen Mishpat 21171). 


LANGUAGE 
Basket [kanta] - X133: Some say that this is from the 
Greek kavńtıov, kanétion, meaning a small basket 
made from reeds. Alternatively, the original root of 
this word may be the Semitic kaneh, reed. 
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NOTES 


You shall not deliver - 1390 x5: Some com- 
mentaries explain that according to the Rabbis if 


a master guarantees before buying a slave tha 
will free him, this is not binding. Consequent 


he 
y, if 


the slave ran away he may be restored to his master 
without transgressing the prohibition of: “You shall 


not deliver,’ as that prohibition applies only 
promise issued at the time of purchase (Meiri). 


Od 


Detached and attached fruit - own niva 


main: The Gemara indicates that attac 
fruit cannot be separated as teruma for attac 
fruit, unless the latter is already ripe and read 
be plucked at the time of the stipulation, as 


hed 
hed 
y to 
it is 


accepted that the halakha is not in accordance with 


the opinion that one can acquire an entity no 


yet 


in the world. However, the early authorities raise 


the difficulty that there is a principle that s 


ate- 


ments of Rabbi Eliezer ben Ya'akov are measured 
and clean, which means that the halakha is always 


in accordance with his rulings. Consequently, 


hey 


maintain that although in general the halakha is 


hat if the attached fruit had not developed a ti 
of their growth at the time of the separation, 
separation of teruma is of no effect, Rabbi Eli 
ben Ya'akov’s statement can be explained as ri 


rom the moment he separates it, as the owner 


hird 
the 
ezer 
efer- 


ring to produce that will be used as fodder. This 
produce does not have to be ripe for teruma to be 
set aside for it. Consequently, the teruma is valid 


can 


detach this produce at any time (Rabbeinu Nissim 


on Kiddushin). 
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Rather, is it not referring to a case like this, of one who tithed 
an entity that was not yet in the world, in honor of Shabbat? 
Rabbi Yannai said to Rabbi Hiyya: But they read before me 
in a dream these two words: Bruised reed. What, is it not the 
case that they said to me as follows: “Behold you trust upon 
the staff of this bruised reed” (11 Kings 18:21)? In other words, 
you rely on an unsubstantiated idea. 


Rabbi Hiyya said to him: No; The dream referred to a different 
verse, one that deals with the Messiah, as they said to you as 
follows: “A bruised reed he shall not break and the dimly 
burning wick he shall not quench; according to truth he shall 
bring forth justice” (Isaiah 42:3). In other words, Rabbi Yannai 
acted correctly, in accordance with the ways of truth. This 
exchange shows that both Rabbi Hiyya and Rabbi Yannai agree 
that an entity not in the world can be acquired. 


With regard to Rabbi Yehuda HaNasi, his opinion is as it is 
taught in a baraita: The verse states: “You shall not deliver" 
a slave to his master” (Deuteronomy 23:16). Rabbi Yehuda 
HaNasi says: The verse is speaking of one who buys a slave 
on the condition to free him. This owner may not keep his 
acquisition as a slave. The Gemara clarifies: What are the 
circumstances? Rav Nahman bar Yitzhak said: It is referring 
to a case where one wrote to a slave in the document of acqui- 
sition: When I acquire you as a slave, you are acquired by 
yourself from now. In this case, the buyer transfers ownership 
of an entity not yet in the world, as the slave did not yet belong 
to him. 


Rabbi Meir, his opinion is as we learned in a mishna (Bava 
Metzia 16b): One who says to a woman: You are hereby 
betrothed to me after I convert; after you convert; after Iam 
freed; after you are freed; after your husband dies; after your 
sister dies; after your yavam performs halitza with you, she 
is not betrothed. Rabbi Meir says she is betrothed, as the 
acquisition of a betrothal applies even to an entity not yet in 
the world, in this case, a woman available for betrothal. 


Rabbi Eliezer ben Ya’akoy, his opinion is as it is taught in a 
baraita: Moreover, Rabbi Eliezer ben Ya’akov said that even 
if one said: The detached fruit of this garden bed" shall be 
teruma for the currently attached fruit of this garden bed" 
when its fruit will be detached, or ifhe said: The attached fruit 
of this garden bed shall be teruma for the currently detached 
fruit of this garden bed when the fruit reach a third of their 
growth, i.e., a third of their ripeness, and are detached, and if 
they actually reached a third and were detached, then his 
words are upheld and the teruma takes effect, despite the fact 
that the stipulation was issued before the attached fruit had 
ripened and before the obligation of teruma applied to the 
detached fruit. This halakha shows that one can acquire an 
entity not yet in the world; in this case he acquires the fruit by 
applying the sanctity of teruma to it. 


HALAKHA 


The detached fruit of this garden bed, etc. — weba iaw niva produced a third of their growth at the time. Some authorities main- 
ay: One may not separate teruma from detached produce for tain that the halakha here is not in accordance with the opinion of 
attached produce, or vice versa. If one did so, no teruma has been Rabbi Eliezer ben Ya'akov in this particular case, as the Gemara here 
separated. If one said: The detached fruit of this garden bed shall and Rabbi Yohanan in tractate Kiddushin (62a) disagree with him 
be teruma for the attached fruit of that other garden bed once  (Shulhan Arukh, Yoreh De'a 331:55). 

they are detached, his words are effective if the garden beds have 
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Rabbi Akiva, his opinion is as we learned in the aforementioned 
mishna, that if a wife says: Konam that I will prepare for your 
mouth, the husband is not required to nullify the vow. Rabbi Akiva 
says: He should nullify the vow, lest she exceed more than is fitting 
for him, as he maintains that the vow applies even to entities not yet 
in the world. 


§ They raised a dilemma before Rav Sheshet: In a case of one 
witness who testifies that a woman's husband is dead, with regard 
to a yevama,’ what is the halakha? Can the court rely on this wit- 
ness? The Gemara explains the sides of the dilemma: Is the reason 
that the testimony of one witness in the case of a missing husband 
is accepted because one does not lie about something that will be 
discovered, and here, too, he will not lie, in case the husband later 
arrives? Or, perhaps the reason for the eligibility of one witness is 
because the woman herself is exacting in her investigation before 
she marries again. But here, since she sometimes loves the yavam,’ 
as she already knew him beforehand, she is not exacting in her 
investigation before she marries again. 


Rav Sheshet said to him: You learned the answer to this question 
in the mishna: If they said to her: Your child died and afterward 
your husband died, and she entered into levirate marriage, and 
afterward they said to her that the matters were reversed, she 
must leave her husband, and the first child and the last one are each 
a mamzer. Rav Sheshet analyzes this case: What are the circum- 
stances? If we say they are two and two, i.e., two witnesses came 
first and said one account, followed by two other witnesses 
who claimed the reverse, what did you see to make you rely on 
these second witnesses when you can equally rely on the first pair? 
The first witnesses do not lose their credibility merely due to the 
testimony of the second pair, so why should she have to leave the 
yavam? 


And furthermore, why should the child be a definite mamzer? At 
worst he is an individual whose status as a mamzer is uncertain, as 
there are two conflicting sets of testimonies. And if you would say 
that the tanna of the mishna was not precise in his failure to distin- 
guish between a definite mamzer and one of uncertain status, but 
from the fact that it teaches in the latter clause of the mishna: The 
first is a mamzer and the last is not a mamzer, one can learn from 
here that the mishna was taught specifically in this manner, i.e., the 
mamzer the tanna referred to is a definite mamzer. 


NOTES 


One witness with regard to a yevama — 7132°3 INK 1Y: This 
problem is also raised in the parallel discussion in the Jerusalem 
Talmud, where it is apparently left unresolved (see Penei Moshe 
and Korban HaEda). The Gemara there focuses on a question dis- 
cussed later: Is the statement: They said to her, a general phrase 
that includes a single witness, or is it a precise expression that 
refers specifically to two witnesses? 


Since she sometimes loves the yavam — mb KANIT pyr PS: 
Admittedly, the hypothetical possibility that she might love 
someone else applies to any wife who says her husband is dead, 


but this case is different, as she is automatically tied to a particular 
man upon her husband's death (Rid). Others add that in general 
itis likely that close feelings will develop between a woman and 


her brother-in-law, which might lead her to love him (Rashba). 


The opposite scenario is also possible, that their family ties will 
lead her to a particularly strong hatred of him, as stated in the 
Gemara later. Yet other commentaries cite an alternative version 
of the text, which is not mentioned by any of the other early 
authorities: Sometimes she hates him. The reference is to the 
husband, i.e. it is possible that her hatred for him will lead her to 
prefer any other man (Meiri). 


3% 91” 1D - YEVAMOT : PEREK X: 93B 


155 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


One witness for a yevama — maa TIMY TY: The court 
accepts the testimony of one witness who says that a 
woman's husband has died, and she may enter into levirate 
marriage on that basis, as proven by Rav Sheshet in the first 
version of the discussion. Likewise, if one witness states 
that a yavam has died he is deemed credible, which means 
that the yevama is free to marry anyone she chooses. The 
testimony is fully accepted, like the testimony of one who 
informed a woman that her husband is dead. Although 
the Gemara provides refutations of Rav Sheshet and Rava's 
answer, these arguments are not accepted (Rif). Others 
state that the Rosh rules that one witness cannot permit a 
yevama, in accordance with the refutation of the Gemara 
(Vilna Gaon). Apparently, all concede that the court should 
be lenient in exigent circumstances, when all other inves- 
tigations have been fruitless (Beit Shmuel; Rambam Sefer 
Nashim, Hilkhot Yibbum VaHalitza 3:5; Shulhan Arukh, Even 
HaEzer 158:3). 
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Rather, isn’t it correct to conclude from here that only one wit- 
ness testified at first, and the reason for the halakha is that two 
people came and contradicted him, as the testimony of two 
witnesses certainly overrules that of a single witness? It may be 
inferred from this that if it were not so, the lone witness is 
deemed credible. This shows that the court will accept the testi- 
mony of one witness even to allow a woman to enter into levirate 
marriage." 


The Gemara provides an alternative version of the discussion. 
And some Sages maintain another version that says: Let the 
dilemma not be raised," as even a wife herself is also deemed 
credible’ when she says her husband is dead, as we learned in a 
mishna (114b): With regard to a woman who said: My husband 
is dead, she may marry. Likewise, if she claimed: My husband 
is dead, she should enter into levirate marriage. If so, one wit- 
ness is certainly deemed credible when he says her husband has 
died. The case where you could raise the dilemma is with regard 
to permitting a yevama to all other men, if a witness claims that 
the yavam is dead. 


In this case as well, the Gemara clarifies the sides of this dilemma: 
What is the reason that one witness is deemed credible? Is it 

because one does not lie about something that will be discov- 
ered, and therefore here too he would not lie? Or, perhaps the 

reason for accepting the testimony of one witness is because 

the wife is exacting in her investigation before she marries again, 
but this yevama is not exacting in her investigation before she 

marries again. Why not? Because she 


Let the dilemma not be raised — p yon 


ently simple observation led the early and later commentaries 
to raise several questions, for which they offer various resolu- 


tions. The basic problem is that although 


provide an answer to this dilemma, the resolution applies 
only if it was clear that the woman had no children and the 
testimony refers to the husband's death alone. However, a 
more general question arises: Is one witness deemed cred- 
ible when he testifies that her child died before her husband, 
and she is therefore obligated in levirate marriage? After all, 
the mishna unambiguously indicates that she herself is not 


deemed credible in this regard. 


One suggestion is that this problem indeed requires 


NOTES 
xb im: This appar- children remains unresolved. Rather, the Gemara wanted to 
address a more problematic case. When a woman testifies 
that her husband is dead, she renders herself vulnerable to 
a prohibition that involves karet, i.e., adultery, whereas one 
who permits herself to other men besides the yavam is merely 
subject to violating a regular prohibition, of marrying someone 
other than her yavam. Therefore, the question arises as to 
whether the court simply relies on the consideration that 
one will not lie about a matter that is likely to be revealed, or 
whether it also takes into account the severity of the prohibi- 
tion that she is likely transgress (see Meiri and Ritva). 


he mishna does 


As even she is also deemed credible - 1722 9% ot 


clarification in its own right, but Rav Sheshet dealt with the 
particular case that was raised before him, that of a woman 
whois presumed to be childless (osafot). Some point out that 
his interpretation does not fit the wording of the Gemara, as 
he phrase: Let the dilemma not be raised, is a general expres- 
sion that includes all relevant cases (Tosafot Yeshanim). Others 
suggest the following interpretation: If a childless wife herself 
estifies that her husband is dead, it is accepted that there is 
no concern that she might be lying due to her affection for 
he yavam. It follows a fortiori that one witness who has no 
apparent interest in the outcome is deemed credible in this 
case (Ra‘avad). 

This explanation is rejected by the Ramban, who maintains 
that the ruling in the case of one witness when there are 


KIINI: Some commentaries claim that the two versions of 
this discussion differ with regard to the credibility of one wit- 
ness as opposed to the woman herself (Josafot). According to 
the first version, a single witness is more credible than the wife, 
while the second version maintains the reverse. It is easy to 
understand why the court should prefer the testimony of one 
witness, as he has no personal stake in the matter. As for why 
the court should trust the woman more, some explain that it 
is assumed that a wife would not dare to fabricate a claim on 
her own that her husband is dead, due to the consequences 
if her claim is later proven false. However, if her contention is 
supported by a witness she grows bolder and is less concerned 
about the potential negative repercussions of a false report 
(Tosafot Yeshanim). 
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hates the yavam, and she would therefore take advantage of any 
testimony to rid herself of him. Rav Sheshet said to them that you 
learned it in the mishna. If they said to her: Your husband died" 
and afterward your child died, and she married another man, and 
afterward they said to her that the matters were reversed, she 
must leave the other man, and the first child and the last one are 
each a mamzer. 


Again, Rav Sheshet analyzes the case: What are the circumstances? 
If we say that they are two and two, i.e., the account of two wit- 
nesses was contradicted by two other witnesses, what did you see 
to make you rely on these second witnesses when you can equally 
rely on those? Why should she have to leave this man? And fur- 
thermore, why should the child be a mamzer? At worst he is an 
individual whose status as a mamzer is uncertain, as there is no 
proof that the second witnesses are more reliable. And if you would 
say that the tanna of the mishna was not precise in his language, but 
from the fact that it teaches in the latter clause of the mishna: The 
first is a mamzer and the last is not a mamzer, one can learn from 
here that the mishna was taught specifically in this manner. 


Rather, is it not the case that this is referring to one witness, and 
the reason is that two others came and contradicted him. It may 
be inferred from this that ifit was not so, the sole witness is deemed 
credible. The Gemara refutes this proof: Actually, the mishna is 
speaking of a case when two witnesses came first, followed by 
another two witnesses, and the ruling is as Rav Aha bar Manyumi 
said, with regard to a different issue, that it is referring to witnesses 
of false, conspiring testimony. 


In other words, the second set of witnesses did not offer an alterna- 
tive account of the same incident. Rather, they claimed that the first 
witnesses lied, as they were with them, elsewhere, during the time 

that they supposedly witnessed the husband’s death. In this case, the 

first witnesses are entirely disqualified, as the account of the second 

pair is accepted. Here too, we are dealing with witnesses of false, 
conspiring testimony." Consequently, the question of whether the 

court believes one witness who testifies that a yavam is dead cannot 

be resolved from the mishna. 


Rav Mordekhai said to Rav Ashi, and some say it was Rav Aha 
who said to Rav Ashi: Come and hear a proof from a different 
source (Yevamot 118b): A woman is not deemed credible if she says: 
My yavam is dead," so that I may marry, i.e., to permit herself to 
marry another man. And she is not deemed credible if she says: My 
sister is dead," so that I may enter her house, i.e., to marry her 
husband. The Gemara infers: It is she herself who is not deemed 
credible. It may be inferred from this that if one witness issues this 
report, he is deemed credible. 


The Gemara refutes this argument. And according to your reason- 
ing, say the latter clause of that same mishna: A man is not deemed 
credible if he says: My brother is dead, so that I may enter into 
levirate marriage with his wife. And he is not deemed credible 
when he says: My wife is dead, so that I may marry her sister. Fol- 
lowing the above reasoning, it is he himself who is not deemed 
credible, which indicates that one witness is deemed credible. Yet 
this cannot be correct: Granted, with regard to a woman, due to 
the concern that she be left a deserted wife, the Sages were lenient 
in her case, by allowing her to rely on a single witness. However, 
with regard to a man, what can be said? There is no concern that 
he will be left deserted, as a man can marry more than one woman, 
so he certainly cannot marry a woman on the basis of such flimsy 
testimony. 


NOTES 


You learned it...your husband died, etc. - pnya 
3) pwa nn: The early authorities raise the following 
difficulty: The other mishna explicitly states with regard 
to this very halakha that a woman who testifies that her 
husband died before her child is deemed credible. If she 
herself is deemed credible, certainly the testimony of 
a witness is accepted. Why, then, did Rav Sheshet find 
it necessary to cite such a convoluted proof when a far 
simpler one was readily available? Tosafot answer that 
she is deemed credible because she could have submit- 
ted a more advantageous claim, as she could simply 
have said her husband was dead without mentioning 
the child at all, whereas with regard to one witness the 
court remains suspicious. 

Others explain that once a witness has testified with 
regard to the important matter that her husband and 
child are both dead, she is no longer careful about the 
details of who died first (Ramban). Alternatively, a wife 
is scared to say her husband is dead in case he comes 
and denies her claim in the flesh. If, however, a witness 
has stated that her husband and child are dead, she has 
no fear of contradiction when she says her husband was 
the first to die (Meiri; Tosefot Had MikKammaei). 


Here too we are dealing with witnesses of false, con- 
spiring testimony — mt "3 123 137: Some com- 
mentaries note that the mishna does not appear to be 
dealing with false, conspiring testimony at all, as the 
phrase: And afterward they said to her, indicates that 
the second set of witnesses testified that the reverse 
occurred (Yam shel Shlomo). This is perhaps one of the 
reasons why the geonim accepted Rav Sheshet’s opin- 
ion as halakha despite the refutation of the Gemara, as 
they do not consider it a convincing argument. 


And not, my sister is dead — miny 7107 xy: The early 
authorities point out that this case is merely mentioned 
parenthetically, as it is imprecise, for one witness is not 
deemed credible to testify that a woman's sister is dead 
(Ramban; Rashba; Meiri). 


HALAKHA 


A woman is not deemed credible when she says 
my yavam is dead — 733 nn anid MAN TONT PN: 

Although a woman is deemed credible when she testi- 
fies that her husband is dead, and the court allows her 
to marry another man or her yavam on the basis of this 
testimony, she is not deemed credible if she says that 
her yavam is dead so that she should be permitted to 
marry any other man. Likewise, he cannot testify that 
his brother is dead so that he can enter into levirate 
marriage with the latter's wife (Shulhan Arukh, Even 
HaEzer 1581). 
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NOTES 

For her own ruin, etc. — 131 AP xbapopy: Rashi 
claims that this sentence should be deleted, and 
specifies his reason. However, others maintain that 
she is happy to be rid of the yavam, as she hates him. 
By contrast, it can be assumed that she is fond of her 
husband and is concerned about making a mistake 
that would render her permanently forbidden to him 
(Ramban). 


For a prohibition involving karet you permitted — 
mats non: According to Rashi, this refers to 
the karet of a married woman, as she is permitted 
to all other men in that case. Other commentaries 
claim that it means the karet of a yavam who has 
relations with his brother's wife after the testimony 
of one witness that her husband was dead (Josefot 
Yeshanim; Tosefot HaRosh; see Tosafot). 


HALAKHA 


The trace of a bill of divorce - wait m1: A priest is pro- 
hibited by Torah law to marry a divorcée, including a 
woman with regard to whom there is uncertainty 
whether she is divorced as well as one who was 
divorced with the trace of a bill of divorce. What is the 
trace of a bill of divorce? Ifa man gave a bill of divorce 
to his wife which stated: You are hereby divorced 
from me but you are not permitted to any other man, 
although the woman may not marry another man on 
the basis of this bill of divorce, it nevertheless serves 
to disqualify her from the priesthood if her husband 
dies (Rambam Sefer Nashim, Hilkhot Geirushin 10:1; 
Shulhan Arukh, Even HaEzer 6:1). 


If they testified before him that his wife is dead - 
inwy anaw b yy: With regard to one whose wife 
traveled overseas and they came and told him that 
she was dead and he married her sister, if it later 
became apparent that his wife was alive, the sister 
does not require a bill of divorce from him at all, as 
she is not considered his wife. He is permitted to her 
relatives and she is permitted to his, and he is likewise 
permitted to his actual wife, who is not forbidden due 
to her sister (Rambam Sefer Nashim, Hilkhot Geirushin 
10:9; Shulhan Arukh, Even HaEzer 15:27). 
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Rather, the case of one witness cannot be decided from the 
mishna, as when is this halakha that a woman is not deemed 
credible when she says that her yavam is dead necessary to be 
stated? It is necessary for the opinion of Rabbi Akiva. The 
Gemara explains: It might enter your mind to say: Since Rabbi 
Akiva said that the offspring born of intercourse for which one 
is liable for violating a prohibition is a mamzer, which indicates 
that even the offspring of a yevama who unlawfully wed another 
man is a mamzer, one might say that she is concerned for the ruin 
of her offspring and is consequently exacting in her investigation 
and would marry only if she received clear, unambiguous testi- 
mony. The tanna therefore teaches us that she is concerned for 
her own ruin," e.g., if there is uncertainty as to whether her 
husband died, which would force her to leave both him and her 
second husband, but she is not as concerned for the ruin of 
her offspring, and in this case she is likelier to marry unlawfully. 


§ Rava said: One witness is deemed credible in the case of a 
yevama by means of an a fortiori inference: If for a prohibition 
involving karet, i.e., adultery of a married woman, you permit- 
ted" the testimony of one witness, then for a regular prohibition, 
that of a yevama to another man, is it not all the more so? One of 
the Sages said to Rava: She herself, a woman who testifies with 
regard to herself, can prove otherwise: For a prohibition involv- 
ing karet you permitted her, i.e., if she testifies that her husband 
is dead she may marry another man and there is no concern that 
she might still be a married woman, and yet for a regular prohibi- 
tion you did not permit her, as she is not deemed credible when 
she claims that her yavam is dead. 


But rather, she herself, what is the reason that she is not deemed 
credible? Since sometimes the woman may hate him, she is not 
exacting in her examination of the matter and marries. With 
regard to one witness, the same concern also applies: Since 
sometimes the woman may hate him, she is not exacting in her 
investigation before she marries again. The court believes one 
witness only because they assume that she herself is careful to 
examine the matter. The a fortiori inference is therefore groundless, 
and the question remains unresolved. 


§ The mishna states that this was an exposition taught by 
Rabbi Elazar ben Matya: The verse states with regard to priests: 
“Neither shall they take a woman divorced from her husband” 
(Leviticus 21:7). This teaches that a woman is not disqualified 
from marrying into the priesthood by a bill of divorce she receives 
from a man other than her husband. Rav Yehuda said that Rav 
said: Rabbi Elazar should have taught this verse as a pearl but 
in fact he taught it as earthenware shard. In other words, he 
could have arrived at a more significant conclusion. 


The Gemara asks: What pearl does he mean? As it is taught in a 
baraita: “Neither shall they take a woman divorced from her 
husband,’ even if she was divorced only from her husband. Even 
if the woman was separated from her husband and was not permit- 
ted to marry anyone else, e.g., if her husband wrote in the bill of 
divorce: This is your bill of divorce but you are not permitted to 
any other man, this document is certainly not considered a full- 
fledged bill of divorce, and yet she is disqualified from the priest- 
hood. If her husband later passes away, she has the status of a 
divorcée, not a widow, which means that she is prohibited from 
marrying a priest. And this is the trace ofa bill of divorce," which 
is not an actual bill of divorce and yet disqualifies from the 


priesthood. 
In the case of one whose wife went over- 


MI S H N seas and people came and told him: Your 


wife is dead," and he married her sister, and afterward his wife 
came back from overseas, the original wife is permitted to return 
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to him," as his erroneous marriage to her sister is considered 
licentious sexual relations, and one who has intercourse with his 
wife's relatives has not rendered his first wife forbidden to himself. 
And he is permitted to the relatives of the second woman, e.g., 
her daughter, and this second woman is permitted to his rela- 
tives, e.g., his son, as the marriage was entirely invalid. And if the 
first woman died he is permitted to the second woman, despite 
the fact that he has already engaged in forbidden relations with 
her. 


If they said to him that his wife is dead, and he married her 
sister," and afterward they said to him that she was alive when 
he married the sister and only later died, in this case the first 
child, born to the sister while his wife was still alive, is a mamzer, 
as he was born from the union of a man and his sister-in-law, 
and the last one is not a mamzer. Rabbi Yosei says: Whoever 
disqualifies others also disqualifies himself, and whoever does 
not disqualify others does not disqualify himself either. Rabbi 
Yosei’s obscure statement will be explained by the Gemara. 


GEMARA With regard to the case of a man who 


married his wife’s sister after he was 
informed that his wife was dead, the Gemara comments: And 
even if his wife and his brother-in-law both went" overseas" 
and he was told that they had died, the halakha is that this 
marriage he performed is effective only to the extent that his 
brother-in-law’s wife is forbidden to his brother-in-law. The 
reason for this prohibition is that he performed a marriage 
ceremony with a married woman by mistake, and one who 
erroneously weds a married woman has thereby rendered her 
forbidden to her husband. The Gemara adds: Even so, it is only 
his brother-in-law’s wife who is forbidden to her husband, 
whereas his own wife remains permitted to him. 


It might have been thought that his own marriage, which caused 
this to be an act of forbidden sexual relations, would also be 
adversely affected. But the Gemara adds that we do not say: 
Since his brother-in-law’s wife is forbidden to his brother-in- 
law, his wife is likewise forbidden to him. The Gemara suggests: 
Let us say that the mishna is not in accordance with the opinion 
of Rabbi Akiva. The reason is that if the mishna follows the 
opinion of Rabbi Akiva, his wife is now considered, with regard 
to him, the sister of his divorcée." 


NOTES 


The original wife is permitted to return to him, etc. - inwx 
nab sind mann: The Jerusalem Talmud explains the differ- 
ence between these halakhot and the case of a wife who 
married by mistake after her husband went overseas, an 
issue addressed by the Gemara here later in the discussion. 
Although the prohibition against a man marrying relatives 
is no less severe, the Sages did not penalize him as they did 
a married woman, as it is rare for a woman to travel alone 
overseas, and the Sages did not apply their decrees to unusual 
circumstances. 


And even if...both went, etc. - ^13) Sonnet a3 by asi: According 
o some commentaries, this statement stands on its own as a 
separate observation pertaining to the mishna (see Ramban 
and Rashba). Most early authorities, however, maintain that 
his is one long argument, with the first clause introducing 
he ensuing question. They explain: One might have thought 
hat Rabbi Akiva requires the man to give a bill of divorce to 
his wife's sister only if he relied on testimony that his wife and 
brother-in-law were both dead and proceeded to marry the 


sister. Just as the Sages penalized a woman who remarried 
erroneously by requiring her husband to give her a bill of 
divorce, the same should apply to a man who marries his 
wife's sister. It is possible, however, that Rabbi Akiva’s ruling 
does not include one whose wife's sister was unattached. The 
Gemara therefore points out that the mishna includes all cases, 
even a wife's sister who was married, and therefore it cannot 
possibly be in accordance with the opinion of Rabbi Akiva 
(Tosafot; Ramban). 


His wife and his brother-in-law went overseas — inwy Dry 
pet na) ima: According to Rashi, one witness testified with 
regard to both of their deaths. Most early authorities maintain 
that the court requires two witnesses, at least with regard to 
the testimony that his wife is dead, as the Sages accepted the 
testimony of one witness only in the case of a missing husband, 
so that his wife not be left a deserted wife (Rid; Tosafot; Tosafot 
Yeshanim). Some commentaries suggest that Rashi sought to 
limit this halakha to a case where the marriage was prohibited 
(Maharsha; Otzar HaShitot). 


HALAKHA 


They said to him that his wife is dead and he married her 
sister — ANINN NN KUN inv nma b Wars: If a man was 
informed that his wife was dead and he married her sister, 
and it later became known that at the time of the marriage 
his wife was still alive, as she passed away only later, the child 
born during the original wife's lifetime is a mamzer, whereas 
any child born after her death is not a mamzer (Shulhan Arukh, 
Even HaEzer 15:29). 


His wife is.. the sister of his divorcée - inwa nin ab Ni: 

A man’s wife went overseas with her sister's husband, ‘his 
brother-in-law. Afterward, he was informed that they were 

dead, and he married his wife's sister. If the missing pair later 
arrived, his wife's sister requires a bill of divorce from him, 
whether he married based on the testimony of one witness 
or two, and she is forbidden to her husband. Similarly, whether 
he was fully married or merely betrothed to his wife, she is for- 
bidden to him. The halakha is in accordance with the opinion 

of Rabbi Akiva, as the discussion of the Gemara endorses his 
ruling (Shulhan Arukh, Even HaEzer 15:28). 
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HALAKHA 

Forbidden women do not require a bill of divorce - 
ba nia niwy p : One who unwittingly married a 
forbidden woman does not have to give her a bill of 
divorce. The exceptions are a married woman who 
wed another with the consent of the court, the sister 
of one’s betrothed, and a woman who enters into levi- 
rate marriage with the brother of her betrothed. This 
ruling is in accordance with the opinion of Rabbi Akiva, 
as explained by Rav Giddel (Rambam Sefer Nashim, 
Hilkhot Geirushin 10:8-9; Shulhan Arukh, Even HaEzer 
15:27, 159:4). 


A woman who entered into levirate marriage by 


man's death, his brother entered into levirate marriage 
with his wife. If the husband subsequently returns, the 
woman requires a bill of divorce from the yavam and 
is forbidden to her husband. However, if she was mar- 
ried to the brother and entered into levirate marriage 
by mistake, she does not require a bill of divorce from 
the yavam. With regard to her status vis-a-vis her hus- 
band, the Shulhan Arukh rules that she is forbidden 
(Rif). According to the Rosh, the Tur maintains that she 
is permitted. The basic halakha is in accordance with 
the opinion of Rabbi Akiva, as explained by Rav Giddel 
(Rambam Sefer Nashim, Hilkhot Geirushin 10:8; Shulhan 
Arukh, Even HaEzer 159:4). 


A wife's sister who married by mistake - nw nin 
Myba mXwaw: A man betrothed a woman and she 
went overseas. Upon hearing of his betrothed’s death, 
he married her sister. If his betrothed later returns, he is 
forbidden to both of them, and they each require a bill 
of divorce from him. However, if he was not betrothed 
but was married to the first woman, the sister does not 
require a bill of divorce and his wife is permitted to 
him, in accordance with the opinion of Rabbi Akiva, as 
explained by Rav Giddel (Rambam Sefer Nashim, Hilkhot 
Geirushin 10:8; Shulhan Arukh, Even HaEzer 15:27). 


LANGUAGE 
Of them [mehen] — ja: This exposition involves a play 
on words between hen, they in Hebrew, and the Greek 
word év, hen, meaning one. 
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As it is taught in a baraita: None of those with whom relations 

are forbidden by Torah law require a bill of divorce from him, 
even if he married them in a proper manner, apart from a married 

woman who married by mistake by permission of the court. And 

Rabbi Akiva adds: Also a brother’s wife" and a wife’s sister." Since 

it is possible that these two women could become permitted to him, 
by levirate marriage in the case of a brother’s wife, or a wife’s sister 
after his wife’s death, they too require a bill of divorce. And with 

regard to the issue at hand, since Rabbi Akiva said that a wife's sister 
requires a bill of divorce, this factor by itself indicates that his wife 

is forbidden to him, as his wife is considered the sister of his 

divorcée. 


The Gemara refutes this claim: And wasn’t it stated with regard to 

this case that Rav Giddel said that Rav Hiyya bar Yosef said that 
Rav said: In the case of this brother’s wife, mentioned by Rabbi 

Akiva, what are the circumstances? For example, if his brother 
betrothed a woman and then went overseas, and the man who was 

here heard that his brother was dead, and he arose and married 

his brother’s wife as a yevama" The reason for Rabbi Akiva’s ruling 

is that uninformed people will say: This first one had a condition 

in the betrothal with his wife, and his betrothal was canceled 

because the condition was left unfulfilled, and this other one mar- 
ried well, in compliance with the halakha, as she was not his broth- 
er’s wife. It is for this reason that Rabbi Akiva requires him to give 

her a bill of divorce. 


And in this case of a wife’s sister as well, what are the circum- 
stances? For example, if he betrothed a woman and she went 
overseas, and he heard she died and arose and married her sister." 
As people will say: This first one, he had a condition in her 
betrothal, and as the condition was not fulfilled the betrothal is 
annulled, and this other one married well. However, with regard 
to the case of the mishna, which involves an actual previous mar- 
riage, can it be said that he had a condition in the marriage? There 
is a presumption that no man marries a woman conditionally. Once 
he marries her, it is assumed that he waived all prior conditions, 
and therefore even Rabbi Akiva agrees that a bill of divorce is not 
required in this case. 


Rav Ashi said to Rav Kahana: If it is the opinion of Rabbi Akiva, 
let him also teach the case of his mother-in-law, as she is another 
forbidden woman who nevertheless requires a bill of divorce, as we 
have heard him, Rabbi Akiva, say: One who has relations with his 
mother-in-law after his wife’s death is not liable to being executed 
by burning, because the prohibition lapses upon his wife's death. 


As it is taught in a baraita: The Torah states, with regard to one who 
takes a woman and her daughter: “They shall be burned in fire, he 
and they [et’hen]” (Leviticus 20:14). Now this cannot literally 
mean that both women are burned, as the first woman he took did 
not sin at all. The Sages therefore explained that the word et’hen 
means he and one of them [mehen]. This is the statement of 
Rabbi Yishmael. Rabbi Akiva says: He and both of them. Since 
it is hard to understand how they could both deserve punishment, 
the amora’im suggested various interpretations of Rabbi Akiva’s 
opinion. 


Adds also a brother's wife, etc. — ^3) Ns NON 9% Din: Some 
commentaries maintain that the underlying reason for Rabbi 
Akiva's opinion is that there are circumstances in which these two 
women can be lawfully married to this man, and therefore they 
are more likely to make a mistake and marry him in the wrong 
circumstances. Consequently, the Sages decreed that he must 
give a bill of divorce (geonim). Conversely, many other commen- 
taries claim that the reason is as stated later in the Gemara, that 


NOTES 


in these cases it is possible for the condition of the betrothal to be 
broken (Rid). According to this explanation, the cases of a brother's 
wife and a wife's sister are merely stated as examples, as the same 
applies to all women rendered forbidden by his betrothal. These 
other cases are omitted because they are comparatively rare (see 
Tosafot and Tosefot HaRosh). Others disagree, maintaining that this 
halakha applies only to the two cases specifically mentioned by 
Rabbi Akiva (Meiri; Yam shel Shlomo; Minhat Hinnukh). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


port myawa NT aK) NO0 
KIT AID xy vay sa KDN 
-20 ae he nae 


en 


ana Nb inian NI a KY 
Ninian A ATDI KIY 


TIWA NYP MeyIDT TD AD VAY 
IKIP TUYN 12 KHON 


MIT PA AINSI IPW WRN) 
N7207 NI? AW JY TONN 
MD INT NYDN TIT AW IT 


PIAI a awa 


Granted, this makes sense according to the explanation of this 
dispute suggested by Abaye, who said that the interpretation of 
the meaning of the verse is the difference between them." In 
other words, Rabbi Yishmael and Rabbi Akiva did not argue over 
the halakha itself, but merely over the manner in which the hala- 
kha is derived from the Torah. That is, Rabbi Yishmael holds that 
it states: One woman, and the plain meaning of the verse is: He 
and one of them. And Rabbi Akiva holds that it states: Two, e.g., 
if he took two women who were both forbidden to him, such as 
his mother-in-law and her mother, they are both liable to be exe- 
cuted by burning." If this is the dispute between Rabbi Akiva and 
Rabbi Yishmael, it is fine, as there is no proof from here that 
prohibition of a mother-in-law lapses upon his wife’s death. 


However, there is a difficulty according to the explanation of 
Rava, who said that the practical difference between Rabbi Yish- 
mael and Rabbi Akiva’s opinion concerns one’s mother-in-law 
after his wife’s death." Rabbi Yishmael maintains that even after 
the death of one’s wife he is liable for marrying his mother-in-law. 
Rabbi Akiva maintains that one is liable only if both women are 
alive, as the verse mentions two women, but if the first one has 
already died his relations with the second woman are no longer 
punishable by Torah law. Ifso, let the tanna of the mishna, accord- 
ing to Rabbi Akiva, also teach that one must give a bill of divorce 
to his mother-in-law whom he married by mistake, as she too will 
be permitted to him after his wife’s death. 


Rav Kahana said to Rav Ashi: Granted that the verse excluded 
her from the punishment of burning, did the verse also exclude 
her from a prohibition?’ Even Rabbi Akiva agrees that the Torah 
prohibits a man from marrying his mother-in-law after his wife’s 
death. Consequently, he cannot marry her in a permitted manner, 
despite the fact that according to Rava’s explanation Rabbi Akiva 
maintains that they are not executed by burning. 


§ The Gemara asks another question, from a different perspec- 
tive: And let his wife be forbidden by his sexual relations with 
her sister,’ just as it is in the case of a woman whose husband 
went overseas, who is forbidden to her husband if she had rela- 
tions with another man by mistake. The Gemara answers: This is 
not comparable. With regard to his wife, who is forbidden to 
him by Torah law if she committed adultery intentionally, the 
Sages decreed concerning her that she is forbidden to him even 
if she did so unwittingly. 


NOTES 


The interpretation of the meaning of the verse is the differ- 
ence between them — wwa KDN PWT mynwn: The differ- 
ence between the opinions of tanna’‘im is not always evident, as 
they sometimes cite alternative proofs for apparently identical 
conclusions. One way to account for this is to claim the follow- 
ing: The interpretation of the meaning of the verse is the differ- 
ence between them. In other words, with regard to the matter 
in question, there is in fact no practical difference between them, 
but as they differ over the source of the halakha, it is possible 
that they disagree about some other matter that stems from 
the same verses. In this case, Rabbi Akiva and Rabbi Yishmael 
do not dispute the basic halakha, as they both agree that one 
who has relations with his mother-in-law after his wife's death 
is liable to be executed by burning. Their dispute is whether 
this halakha is derived from this verse itself or by verbal analogy 
from another verse. 


Did the verse exclude her from a prohibition — 13 KD KA 
Np Avy: The early authorities dispute the nature of this 
prohibition. Some say that after the death of one’s wife a 
mother-in-law is forbidden by a prohibition and karet (Tosafot), 
whereas others maintain that as both the prohibition and the 
karet are stated together with the sentencing of burning, if she 
is not liable to be executed at the hands of the court then this 
prohibition and the karet do not apply to her either (Tosafot 
Yeshanim). According to this opinion, the prohibition mentioned 
here is derived from the verse: “Cursed be he who lies with 
his mother-in-law” (Deuteronomy 27:23). The Ritva attributes a 
similar interpretation to the Ramban. 


And let her be forbidden by his sexual relations with her 
sister — ANINN'T APW WRM: The suggestion is not that 
she is forbidden by Torah law, but rather that the Sages should 
penalize her like a married woman who married another by 
mistake (Ramban). 


HALAKHA 

The prohibition proscribing one’s mother-in-law - 71D 
inian: When one betroths a woman, the following rela- 
tives of his betrothed are forbidden to him: Her mother, 
her mother's mother, her father's mother, her daughter, her 
daughter's daughter, and her son's daughter. If he has rela- 
tions with any of these during his wife's lifetime, the man 
and the forbidden relative are both liable to be executed 
by burning, a ruling accepted by all opinions (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 2:7). 


One’s mother-in-law after his wife's death — ans) inian 
Tua: One who has relations with his mother-in-law or his 
wife's daughter after his wife has passed away is not liable 
to receive the death penalty. The halakha follows Rabbi 
Akiva in opposition to his colleague, in accordance with 
the explanation of Rava, whom the halakha follows rather 
than Abaye. However, he is liable to receive karet for this 
intercourse, as stated by the Ba'al Halakhot Gedolot and 
Tosafot. Others maintain that he is not liable even to receive 
karet, as he has merely transgressed a regular prohibition 
(Ramban; Rashba; Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 2:8). 
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However, with regard to a wife's sister, where even if the sister sins 
intentionally the wife is not forbidden to him by Torah law, if he 
did so unwittingly the Sages did not decree with regard to him. 
And from where do we derive that she is not forbidden? As it is 
taught in a baraita that in the verse: “A man, when his wife goes 
aside... and a man lies with her” (Numbers 5:12-13), the emphasis 
of “her” teaches: It is her intercourse with another man that ren- 
ders her forbidden to her husband, but the intercourse of her 
sister does not render her forbidden. 


As, were it not for this verse, one might have thought: Could this 
not be derived through an a fortiori inference: And if in a case 
where he has relations subject to a light prohibition, the one 
causing her to be rendered prohibited is forbidden, then in a situ- 
ation where he has intercourse subject to a severe prohibition, is 
it not right that the one causing her to be rendered prohibited 
should be forbidden? This a fortiori inference will be explained later 
in the Gemara. 


Rabbi Yehuda said: Beit Shammai and Beit Hillel did not 
disagree with regard to one who has relations with his mother- 
in-law, that he renders his wife disqualified from remaining 
married to him. With regard to what case did they disagree? With 
regard to one who has relations with his wife’s sister, as Beit 
Shammai say that he renders his wife disqualified, and Beit Hillel 
say he does not render her disqualified. Rabbi Yosei said: Not so, 
as Beit Shammai and Beit Hillel did not disagree with regard to 
one who has relations with his wife’s sister, that he does not 
render his wife disqualified from remaining married to him. With 
regard to what did they disagree? With regard to one who has 
relations with his mother-in-law, as Beit Shammai say he renders 
his wife disqualified and Beit Hillel say he does not render her 
disqualified. 


Rabbi Yosei explains why Beit Shammai and Beit Hillel did not 
disagree with regard to the case of one who has relations with 
his wife’s sister. This is because at first, before the marriage, he is 
permitted to all the women in the world and she is permitted to 
all the men in the world. After he has betrothed her as his wife, he 
renders her forbidden to all men, and she renders him forbidden 
to her relatives. Consequently, the prohibition by which he renders 
her forbidden is greater than the prohibition by which she ren- 
ders him forbidden, as he renders her forbidden to all the men 
in the world and she renders him forbidden by their betrothal 
only to her relatives. 


Rabbi Yosei’s explanation continues. Could this halakha of a wife's 

sister not be derived through an a fortiori inference: And if he 

prohibited her through their betrothal to all men in the world, and 

yet she was unwitting with one forbidden to her, i.e., she had rela- 
tions with another man by mistake, she is not forbidden to he who 

is permitted to her, her husband; she, who prohibited him only 
to her relatives, if he was unwitting with one forbidden to him, 
her sister, is it not right that we should not render him forbidden 

to her, she who is permitted to him, namely his wife? 


And this is the a fortiori inference and the reason for the halakha 
of an unwitting sinner, i.e., that if he had unwitting relations with 
one of his wife’s relations the wife is not thereby rendered forbidden 
to him. With regard to one whose act was intentional, from where 
is the halakha derived? The verse states: “Her,” meaning that it is 
her intercourse with another man that renders her forbidden to 
her husband, but the intercourse of her husband with sister does 
not render her forbidden to him. 
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Rabbi Ami said that Reish Lakish said: What is the reason of 
Rabbi Yehuda, who maintains that one who has intercourse with 
his mother-in-law is forbidden to his wife? As it is written: “They 
shall be burned in fire, he and they” (Leviticus 20:14). This verse 
is puzzling: And shall the entire house be punished by burning? 
Why should both women be punished when only one of them 
transgressed? If it does not refer to the matter of burning, refer 
it to the matter of a prohibition, that they are both forbidden to 
him. This teaches that he is forbidden not only to the woman with 
whom he sinned, but also to his wife. 


Rav Yehuda said that Shmuel said: The halakha is not in accor- 
dance with the opinion of Rabbi Yehuda." The Gemara relates: A 
certain individual performed a transgression by having relations 

with his mother-in-law. Rav Yehuda had him brought for judg- 
ment and ordered that he be flogged. He said to him: If it were 

not for the fact that Shmuel said the halakha is not in accordance 

with the opinion of Rabbi Yehuda, I would render your wife 

forbidden to you permanently." 


§ At the start of the baraita the tanna stated an a fortiori inference 
that is not entirely clear: Ifin a place where he has relations subject 
to a light prohibition, the one causing her to be rendered prohib- 
ited is forbidden. The Gemara asks: What is this light prohibition? 
Rav Hisda said: It is referring to one who remarries his divorcée 
after she married another man. 


The Gemara explains that according to this interpretation the 
a fortiori inference should be understood as follows: If this one, 
the second husband, has relations with her, he has rendered her 
forbidden to that one, the first husband. And if the second man 
divorced her and then the other one, the first husband, had rela- 
tions with her, he has likewise rendered her forbidden to this 
one. This demonstrates that even with regard to a light prohibition 
the man who renders her forbidden is also forbidden by this 
intercourse. 


The Gemara refutes this interpretation: What about the fact that 

one who remarries his divorcée after she married another man 

cannot be considered to have violated a light prohibition, as the 

prohibition is stringent in several regards: As the body is defiled 

by this intercourse, for the Torah states “after she has been defiled” 
(Deuteronomy 24:4); and her prohibition applies to the 

majority" of the Jewish people, not to select groups; and her 

prohibition is an irrevocable prohibition, as she is no longer 
permitted to her first husband after having relations with her sec- 
ond husband. This last stringency is not true of his wife's sister, who 

is permitted to him after the death of his wife. 


Rather, the Gemara rejects this explanation in favor of the follow- 
ing one that Reish Lakish said: The baraita is referring to relations 
with a yevama, which is called a light prohibition, as the man who 
has relations with her is forbidden to her. The Gemara clarifies: 
With regard to this yevama, with whom did she engage in inter- 
course? If we say that she had relations with another man, not her 
yavam, this would mean that the ruling is in accordance with 
the opinion of Rav Hamnuna. As Rav Hamnuna said: A widow 
waiting for her yavam who engaged in licentious sexual relations 
with another man is forbidden to her yavam. The argument would 
be as follows: Although the yavam renders the yevama forbidden 
to every other man, if she has relations with another she becomes 
forbidden to him as well. 


However, this argument can also be challenged: What about the 
fact that in the case of a yevama who engages in this forbidden 
relationship, the body is defiled and her prohibition applies 
equally to the majority of the people. Therefore, one cannot derive 
the prohibitions of one’s wife’s relatives from this halakha. 


HALAKHA 


One who has relations with his wife's relative — by Kat 
inwy nai: If one engages in relations with any of the 
women forbidden to him due to his wife, i.e., her mother, 
mother's mother, daughter, daughter's daughter, or her 
sister; whether he did so unwittingly or intentionally his 
wife is forbidden to him, even if he sinned in a manner 
that renders him liable to receive the death penalty. The 
halakha follows Rabbi Yosei, as Shmuel ruled in accor- 
dance with his opinion, not that of Rabbi Yehuda (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 2:10; Shulhan Arukh, Even 
HaEzer 15:27). 


NOTES 


| would render your wife forbidden to you permanently — 
ow XTIDIN ty AN DK: The early authorities question 
this ruling i in light of the halakha that one who is accused 
of having relations with a woman who is forbidden to 
him is forbidden to her daughter. Here there is more than 
an accusation, as he actually violated a prohibition. Some 
commentaries explain that this halakha of an accusation 
means only that he may not marry her ab initio, but if he 
went ahead and married her the court does not force them 
to divorce (Ramban). This certainly applies in this case, as 
the sin with his mother-in-law occurred after he married 
the daughter. The Jerusalem Talmud cites a similar incident, 
in which Rabbi Mana forced a man who had sinned with 
his mother-in-law to divorce his wife. There, however, the 
reason was that as long as they remained married the 
presence of his mother-in-law in their house might tempt 
him to sin. 


And her prohibition applies to the majority - AND x) 
sina: According to Rashi, this means that she is forbidden 


to most men. Others explain that the majority of men can 
render her forbidden to him (Tosafot; see Ritva). 
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Rather, the baraita must be referring to a case of a yevama to 
the brothers, as follows: If this brother performed levirate 
betrothal [ma‘amar]® with her he has rendered her forbidden 
to that one, the other brothers, as she is effectively betrothed to 
him. If one of the other brothers, who had not performed levirate 
betrothal with her, subsequently has relations with her, he has 
rendered her forbidden to this one who had performed levirate 
betrothal with her. The Gemara asks: If that is the meaning of the 
baraita, why specifically state that the second had relations 
with her?" Even if he performed levirate betrothal with her 
too, he thereby renders her forbidden to the first brother, which 
proves that it is not the act of intercourse itself that causes the 
prohibition. 


The Gemara refutes this suggestion: This is not difficult, as it can 
be explained in accordance with the opinion of Rabban Gam- 
liel, who said: There is no levirate betrothal after a levirate 
betrothal, i.e., if one brother performed levirate betrothal with 
the yevama, no other levirate betrothal is of any effect. However, 
this explanation can still be refuted, as her prohibition to the 
yavam is not due to the act of intercourse, as even if the other 
brother gave her a bill of divorce, or even if he performed 
halitza with her, he has likewise rendered her forbidden to the 
first brother, who performed levirate betrothal. 


Rather, Rabbi Yohanan said: The light prohibition is that of a 
sota. The Gemara asks: This sota, to whom is she forbidden? If 
we say that she is forbidden to the husband, the explanation 
would be as follows: If her husband has relations with her, 
despite the fact that she is forbidden to him after she disobeyed 
his warning not to seclude herself with a certain man, he has 
rendered her forbidden to the fornicator, as she is barred from 
marrying him even if her husband divorces her. However, why 
is this true specifically in a case in which he had relations with 
her? Even ifher husband only gave her a bill of divorce and did 
not have relations with her after her seclusion, or even if he said: 
I will not force her to drink the waters of a sota, she is likewise 
forbidden to the other man. 


Rather, the baraita is referring to a sota who had relations with 

the fornicator, thereby rendering herself permanently forbidden 

to her husband, as she was a married woman at the time." Yet this 

too is puzzling: Is this a light prohibition? Itis a severe prohibi- 
tion, as this is the prohibition proscribing a married woman, 
one of the most serious of all prohibitions. 


BACKGROUND 


Levirate betrothal [ma‘amar] — 13%: In the context of 
levirate marriage, ma‘amar is referring to an ordinary act of 
betrothal that is performed prior to actual levirate marriage. 
As stated in the first mishna in tractate Kiddushin, betrothal 
between Jews can be performed with money or its equivalent, 
e.g, a ring, with a legal document, or through sexual inter- 


Why specifically state that the second had relations with 
her - nW why KIY KWPN NI: This same difficulty could 
apparently have been raised with regard to one who remar- 
ries his divorcée, as she is forbidden to her husband as soon 
as she has been betrothed to another. Some commentaries 
suggest that the Gemara wanted to provide an explanation 


The prohibition with regard to a sota — nip 15X: If a 
husband suspected his wife of being unfaithful to him with 
another man, and he warned her against secluding herself 
with him but she disregarded his warning, she is forbidden 


NOTES 


HALAKHA 


course. By Torah law there is no betrothal for levirate marriage, 
which can be established only by means of sexual intercourse. 
The Sages ruled that when the yavam gives his yevama money 
and states that he is betrothing her by means of this money, 
they are betrothed by rabbinic law. 


that would accord with the opinion of Rabbi Yosei ben Keifar, 
who maintains that a woman may return to her first husband 
even after she was betrothed to another, provided that she 
had not engaged in sexual relations with her betrothed (Ritva). 
This is explained in the Jerusalem Talmud in precisely the 
same manner. 


to her husband until she drinks the sota waters. She is like- 
wise permanently forbidden to the adulterer (Rambam Sefer 
Nashim, Hilkhot Sota 2:12). 
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Rather, Rava said" that the light prohibition is actually that of a 
married woman." And similarly, when Ravin came from Eretz 
Yisrael, he said that Rabbi Yohanan said that the baraita is refer- 
ring to a married woman. And for what reason does the tanna 
call this a light prohibition? The reason is that it differs from and 
is more lenient than other prohibitions in that her husband, who 
renders her forbidden, does not render her forbidden for his 
whole lifetime, as he can negate the prohibition by giving her a 
bill of divorce. This is also taught in a baraita: Abba Hanan said 
in the name of Rabbi Elazar: The baraita is referring to a married 
woman. 


The Gemara explains that according to this opinion the a fortiori 
inference should be understood as follows: And ifin a case where 
he has relations with a married woman, which is a light prohibi- 
tion, due to the fact that he who renders her forbidden does not 
render her forbidden for his whole lifetime, and yet the one 
who renders her forbidden is forbidden, as the husband of a 
woman who committed adultery is permanently barred from 
having relations with her, then the following conclusion is correct: 
One who has relations subject to a severe transgression, e.g., a 
wife's sister, which is severe because the one who renders his wife 
forbidden renders her forbidden for her whole lifetime, since 
as long as his wife remains alive he is forbidden to her sister, is it 
not right that the one who renders her forbidden should be 
forbidden? 


The verse therefore states: “Her,” from which it is derived: It is 
her intercourse that renders her forbidden, but the intercourse 
of her sister does not render her forbidden. 


§ The mishna taught: Rabbi Yosei says: Whoever disqualifies 
others also disqualifies himself, and whoever does not disqualify 
others does not disqualify himself. The Gemara asks: What is it 
Rabbi Yosei is saying?" If we say that the first tanna said that 
one’s wife and brother-in-law went overseas and he mistakenly 
had relations with his wife’s sister, who is married to his brother- 
in-law, and consequently the wife of his brother-in-law is forbid- 
den to the brother-in-law, and his wife is permitted to him, this 
is problematic. 


The Gemara elaborates: And according to this explanation, Rabbi 
Yosei says to the first tanna: Just as his wife is permitted to him, 
the wife of his brother-in-law is also permitted to her husband. 
Rabbi Yosei’s reasoning is that if he has not disqualified his wife 
to himself, due to the accidental nature of his relations with her 
sister, he should not disqualify the sister to her husband either. 
The Gemara continues: If so, the formulation of Rabbi Yosei’s 
statement is imprecise, as instead of saying: Whoever does not 
disqualify others does not disqualify himself, he should have 
said: Whoever does not disqualify himself, i.e., his sexual rela- 
tions do not render his wife forbidden to him, does not disqualify 
others, i.e., the wife of the other man. 


But rather, one might explain Rabbi Yosei’s teaching in the reverse 

manner: Just as the wife of his brother-in-law is forbidden to 

her husband, his own wife is also forbidden to him. This works 

out well with regard to the clause that starts with: Whoever dis- 
qualifies, as he disqualifies others, i.e., his brother-in-law’s wife to 

his brother-in-law, and therefore he also disqualifies his wife to 

himself. However, the continuation of the statement: Whoever 
does not disqualify, what is its purpose?" This clause has no 

apparent relevance to Rabbi Yosei’s statement. 


NOTES 

Rather, Rava said — 31 12% xdx: The problem is that the 
previous questions apparently apply to this interpretation 
as well, as she too is forbidden to most men and her 
body is defiled. Some commentaries answer that the 
Gemara initially sought an actual light transgression, i.e., a 
regular prohibition. When this attempt failed, the Gemara 
retracted from this premise entirely and tried to apply the 
argument to a prohibition that entails strangulation, e.g., 
the adultery of a married woman, which is lighter than 
others in that it is temporary (Tosefot HaRosh, citing Rivan). 
Others explain similarly that the prohibition in this case 
is not permanent, and therefore the Gemara is not con- 
cerned about the other two difficulties (Otzar HaShitot). 


Rava said a married woman - WX MWK KIIVA: Some 
commentaries ask: Isn't the prohibition proscribing a mar- 
ried woman more severe than that proscribing a wife's 
sister, as it is punishable by the death penalty rather than 
karet (Tosafot; see Tosafot Yeshanim and Tosefot HaRosh)? 
Others understand from Rashi that Rava is not referring 
to all married women but specifically to a sota, and he 
is responding to the previous difficulty concerning the 
severity of her prohibition (Ritva). This interpretation 
resolves several difficulties, since this situation entails 
neither the death penalty nor bodily impurity, as the 
transgression was not definitely committed; she is for- 
bidden merely because she disobeyed her husband's 
warning (see Ritva). 


What is it Rabbi Yosei is saying — Di» 131 Wax? NA: The 
Jerusalem Talmud cites Reish Lakish's explanation, which 
avoids all of these difficulties. He maintains that Rabbi 
Yosei distinguishes between one's wife's married sister, 
whose extramarital sexual relations disqualify her from 
others, i.e., her husband, and therefore also disqualifies 
his wife to him, and his wife's unattached sister, whose 
intercourse does not forbid her to another. 


Whoever does not disqualify, what is its purpose - bs 
POTINA pip §»xw: The early authorities ask why 
the Gemara does not explain this as referring to his wife's 
unattached sister. A similar question is asked in the Jeru- 
salem Talmud. They answer that Rabbi Yosei’s wording 
does not suit this interpretation, as the sister is unmarried, 
and therefore it cannot be said about her that she does 
not disqualify others, as there are no relevant others here 
at all (Ramban; Rosh). 
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NOTES 


Based on the testimony of witnesses, who does not dis- 
qualify, etc. - 151 bopis RT DY 9 by: How can one be 
sure that the first tanna maintains that if she married based 
on the testimony of witnesses she does not become dis- 
qualified? Apparently, the first tanna disagrees with Rabbi 
Shimon in this regard, and claims that she may not return 
to her husband even if she married on the basis of witness 
testimony. The commentaries suggest two answers. First, 
Rabbi Yosei agrees with the first tanna with regard to the 
halakha in practice; however, he contends that as the first 
tanna prohibits her to her husband by rabbinical decree, it 
cannot be said that the intercourse of one who married 
based on the testimony of witnesses actually disqualifies 
her to her husband. Second, Rabbi Yosei indeed takes issue 
with the opinion of the first tanna, as he agrees with Rabbi 
Shimon that a woman who married based on the testimony 
of witnesses may return to her husband (Rashba). 


Disqualify others — wany’? by bois: Many of the disputes 

of the early authorities with regard to this issue stem from 

the various opinions concerning the source of the halakha 

that a married woman who married another man by mis- 
take is forbidden to her original husband, even if she acted 

based on witnesses testimony. Some say that this halakha is 

a penalty imposed on the woman to ensure that a wife will 

examine any testimony with regard to her husband's death 

with great care, the same reason why the Sages accepted 

he wife's own testimony in that case. These commentaries 
claim that the Sages did not differentiate between one 

witness and two in this regard. Others maintain that she is 
orbidden to her husband by a decree so that people should 

not say that this man divorced her and the other one mar- 
ried her. Yet others contend that some tanna‘im take both of 
hese considerations into account. These different opinions 
have ramifications both with regard to the ruling of halakha 

as well as the meaning of the discussion of the Gemara. 


The halakha is in accordance with the opinion of Rabbi 
Yosei — D1) 9375 abn: Many early authorities claim that 
as it is unclear to which explanation of Rabbi Yosei’s opin- 
ion Shmuel’s ruling is referring to, the stringencies of both 
rulings are accepted. Furthermore, even if one’s wife and 
brother-in-law went overseas, he may not return to his 
wife (Rambam). Although others disagree and contend that 
this conclusion does not follow even from a combination 
of both stringencies (Ra’avad; Rashba), the Ramban in Sefer 
HaZekhut agrees with the Rambam. Some commentaries 
accept Rabbi Yosei’s opinion as explained by Rabbi Yitzhak 
Nappaha, as the other explanation of Shmuel’s statement 
is in accordance with the opinion of Rav Hamnuna (see 
Rid and Meiri). 


HALAKHA 


The halakha is in accordance with the opinion of Rabbi 
Yosei — Di 215 aba: If a man’s wife and brother-in-law 
went overseas, and people came and told him that they 
were both dead, and after he married his wife's sister the 
missing pair arrived, his wife's sister requires a bill of divorce 
from him in any case, whether she married based on the 
testimony of one witness or two, and she is forbidden to 
the brother-in-law. As for his wife, she is forbidden to him 
whether she was married or betrothed to him. The reason is 
that it is unclear whether Shmuel's ruling in accordance with 
the opinion of Rabbi Yosei follows Rabbi Yitzhak Nappaha’s 
explanation or that of Rabbi Ami, and therefore the strin- 
gencies of both opinions are accepted. In other words, there 
is concern that the betrothal might have been conditional, 
as stated by Rabbi Yitzhak Nappaha, and therefore he is for- 
bidden to his betrothed either way, and the halakha is also 
stringent with regard to a wife who married on the basis 
of one witness, in accordance with the opinion of Rabbi 
Ami (Rif; Ramban; Rosh; Shulhan Arukh, Even HaEzer 15:28). 
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Rabbi Ami said: Rabbi Yosei’s statement does not refer to this 
halakha, but to the first mishna of the chapter, which taught that 
if a woman whose husband went overseas was informed that he 
was dead and she married by permission of the court she must 
leave her new husband and is exempt from bringing an offering. 
If she married based on the testimony of witnesses, without the 
authorization of the court, she must leave and is liable to bring 
an offering. In this regard, the power of the court is enhanced, 
as she is exempt from an offering. 


Rabbi Ami explains: And accordingly, if his wife and brother-in- 
law went overseas and witnesses came and testified that they were 
both dead, the first tanna says that it is no different whether the 
wife of his brother-in-law married him based on the testimony of 
witnesses alone, in which case the wife of his brother-in-law is 
permitted to her husband, as she is considered as having acted 
under duress, having heard testimony that her husband was dead, 
and it is no different if she married him by permission of the 
court, as although the wife of his brother-in-law is prohibited, 
his own wife remains permitted to him. 


Rabbi Ami continues his explanation. And Rabbi Yosei says to 
the first tanna: One who married by permission of the court, who 
disqualifies others, he also disqualified himself to his own wife; 
however, in the case of one who married based on the testimony 
of witnesses who does not disqualify" others," I agree that he 
does not disqualify himself, and his wife is permitted to him. 


Rabbi Yitzhak Nappaha said: Actually, Rabbi Yosei is referring 

to the latter clause of the mishna, and the explanation is as fol- 
lows: This is referring to one who married his brother-in-law’s 

wife, and that case is referring to one who married his brother- 
in-law’s betrothed. Alternatively, this involves a situation where 

his betrothed and his brother-in-law went overseas, whereas 

that concerns a situation when his wife and his brother-in-law 
went abroad. And the first tanna said: It is no different whether 

the ones who left were his wife and his brother-in-law, and it is 

no different whether they were his betrothed and his brother- 
in-law. Either way his brother-in-law’s wife is forbidden to her 

husband and his own wife or betrothed is permitted to him. 


Rabbi Yitzhak Nappaha continues his interpretation. And Rabbi 
Yosei said to the first tanna: Ifhis wife and his brother-in-law left, 
in which case it cannot be said that he had a condition with 
regard to his marriage to his wife, i.e., that the finalization of the 
marriage was pending on the fulfillment of some condition, every- 
one would realize that his marriage to her sister was a mistake and 
she is therefore permitted to his brother-in-law. Consequently, as 
he does not disqualify another, he does not disqualify himself 
either. If, however, it was his betrothed and his brother-in-law 
who left, when it can be mistakenly said that he had a condition 
with regard to his betrothal and the condition was unfulfilled, his 
brother-in-law’s wife is therefore prohibited from returning to his 
brother-in-law. And therefore, as he disqualifies others he also 
disqualifies himself, and his betrothed is forbidden to him. 


§ Rav Yehuda said that Shmuel said: The halakha is in accor- 
dance with the opinion of Rabbi Yosei.™ Rav Yosef strongly 
objects to this: And did Shmuel actually say this? But wasn’t it 
stated that they disputed the status of a yevama: Rav said that she 
is like a married woman, and Shmuel said that she is not like a 
married woman. And Rav Huna said that this dispute concerns 
a case where his brother betrothed a woman and that brother 
went off overseas, and the one left behind heard that his brother 
was dead and he arose and married his brother’s wife, in levirate 
marriage, and subsequently the missing brother returned. 
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As Rav said that she is like a married woman who married 
another man based on testimony that her husband was dead and 
is therefore forbidden to the yavam,™ i.e., to her first husband, 
who is called the yavam after his brother married her. And Shmuel 
said that she is not like a married woman, and is permitted 
to him. This apparently contradicts Rav Yehuda’s ruling in the 
name of Shmuel that the halakha is in accordance with the opin- 
ion of Rabbi Yosei, as here too people might mistakenly think that 
the original betrothal included an unfulfilled condition and she 
should therefore be forbidden to him as the wife of his brother. 


Abaye said to Rav Yosef: And from where do you know that 
when Shmuel said that the halakha is in accordance with the 
opinion of Rabbi Yosei, he was speaking of the explanation of 
Rabbi Yitzhak Nappaha with regard to Rabbi Yosei’s opinion? 
Perhaps he was speaking of the explanation of Rabbi Ami, that 
Rabbi Yosei is referring to the difference between one who mar- 
ried by permission of the court and one who did so based on the 
testimony of witnesses. And even if one accepts the claim that 
Shmuel’s ruling endorses the interpretation of Rabbi Yitzhak 
Nappaha, from where do you know that he was referring to the 
clause: One who disqualifies? 


But perhaps Shmuel’s ruling in accordance with the opinion of 
Rabbi Yosei is referring to the ruling that he does not disqualify 
his brother-in-law’s wife to his brother-in-law, in a case where his 
wife and brother-in-law left. Alternatively, the contradiction can 
be resolved in the following manner: From where do we know 
that there is a reason to accept the explanation of Rav Huna with 
regard to the dispute between Rav and Shmuel? Perhaps there is 
no cause to agree with Rav Huna at all, and it can be explained 
that Rav and Shmuel disagree with regard to the statement of 
Rav Hamnuna. As Rav Hamnuna said: A widow waiting for her 
yavam who engaged in licentious sexual relations" is forbidden 
to her yavam. 


According to this interpretation, the dispute is as follows: As Rav 
said, she is like a married woman and she is therefore disquali- 
fied by licentious sexual relations. And Shmuel said that she is 
not like a married woman and is not disqualified by licentious 
sexual relations. And alternatively, one can explain that Rav and 
Shmuel disagree with regard to the issue of whether betrothal 
takes effect with a yevama: As Rav said, she is like a married 
woman with regard to all men other than her yavam, and therefore 
betrothal performed by anyone else does not takes effect with 
her. And Shmuel said that she is not like a married woman, and 
this means that betrothal does take effect with her. 


The Gemara asks with regard to this last answer: How can the 
dispute be explained in this manner? But Rav and Shmuel already 
disagreed over this once. The Sages would certainly not record 
the same dispute twice. The Gemara answers: It is possible that 
they did not in fact disagree twice with regard to the same case. 
Rather, one ruling was stated by inference from the other. In 
other words, their dispute was recorded in two different ways, the 
second time by inference from their original dispute. 


NOTES 

And is forbidden to the yavam - oy AHO: Rashi 
explains that in this context the yavam is the woman's 
betrothed, who is now considered a brother-in-law. Oth- 
ers maintain that the yavam is the betrothed's brother, 
and the dispute is whether this woman can return 
to the second man if it later became known that the 
betrothed man indeed died, or whether the fact that he 
was obligated to divorce her during the betrothed man’s 
lifetime and she was forbidden to him means that he 
must divorce her even after the betrothed man’s death 
(Rabbeinu Hananel; see Ritva). 


HALAKHA 

A betrothed woman who entered into levirate mar- 
betrothed a woman and tales overseas, : and his 
brother, thinking he was dead, consummated levirate 
marriage with her, then when the betrothed man sub- 
sequently returns she requires a bill of divorce from her 
husband, the brother of the betrothed man, and she is 
forbidden to her betrothed. This ruling follows Rav Huna’s 
explanation of the dispute in accordance with the opin- 
ion of Rav, as the halakha follows him rather than Shmuel 
in cases involving prohibitions (Rambam Sefer Nashim, 
Hilkhot Geirushin 10:8; Shulhan Arukh, Even HaEzer 159:4). 


HALAKHA 

A widow waiting for her yavam who engaged in 
licentious sexual relations - 7nay Da nmw: Ifa 
woman awaiting levirate marriage ‘had sexual relations 
with another man, she is permitted to the yavam, as 
the Gemara in tractate Sota (18b) does not rule in accor- 
dance with the opinion of Rav Hamnuna (Rambam Sefer 
Nashim, Hilkhot Yibbum VaHalitza 2:20; Shulhan Arukh, 
Even HaEzer 159:3). 
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NOTES 

Permitted to the first and to the third and to the 
fifth - mona mwbyn miva WAV: The early 
authorities point out that the mishna did not need 
to list five women to establish the principle of this 
halakha, as it would have been sufficiently clear had 
it mentioned only three. However, the tanna wanted 
to teach us that even in a situation involving many 
women, which might cause confusion due to their 
large number and their complicated family relation- 
ships, the same basic principle applies (Meiri; see 
Tosafot on 54b). 
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He married her.. 


and Tirtza, are not sisters from either side. 
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„sister, etc. — 1D) ANIM Kwa: Eliav married Leah, 
who gave birth to Mahla. Eliav subsequently died and Leah married 
Hetzron and gave birth to Noa. Hetzron proceeded to marry Mikhal, 
who bore Hogla. Hetzron died and Mikhal married Yoav and had a 
child called Tirtza. Yoav married Efrat who named her daughter Milka. 
Consequently, there are four sets of half sisters, e.g., Mahla and Noa, 
or Noa and Hogla, while the others, e.g., Mahla and Hogla, or Noa 


Eliaw 


BACKGROUND 


amaa 6 


MI S HN Witnesses said to a husband: Your wife is 

dead, and he married her paternal sister,” 
and witnesses subsequently told him that his second wife was dead 
and he married her maternal sister; afterward witnesses said that 
this one too was dead and he married her paternal sister; finally 
they told him that she was dead and he married the last woman’s 
maternal sister, and then they were all discovered to be alive. In 
this case he is permitted to his first wife, and to the third and to 
the fifth." Since these women are not sisters, his betrothal to them is 
effective. Consequently, if he died and one of them entered into 
levirate marriage, they exempt their rival wives. 


But he is forbidden to the second and fourth wife, each of whom 
is the sister of his original wife. Therefore, if he passed away and 
the yavam had relations with one of them, his relations with any one 
of them does not exempt her rival wife, as she was forbidden to 
his brother, which means there was no mitzva of levirate marriage 
here at all. 


And if he had relations with the second woman in the aforemen- 
tioned list after the death of the first, i.e., the first one indeed died 
but the other rumors were all false, in that case he is permitted 
to the second and the fourth, who are his lawful wives, and they 
exempt their rival wives, and he is forbidden to the third and 
the fifth, the sisters of the women married to him, and the sexual 
relations of the brother with any one of them does not exempt her 
rival wife. 


§ The mishna addresses a different issue: If a boy aged nine years 
and one day had relations with his yevama he thereby disqualifies 
his brothers from levirate marriage, despite the fact that as a minor 
he has not acquired the yevama through this act of intercourse, and 
the brothers likewise disqualify the woman from him if they have 
intercourse with the yevama. However, there is a difference between 
them, as he disqualifies them only ifhe engaged in relations with her 
first, and the brothers disqualify him whether they had relations 
first or last. 


The mishna explains: How so? A boy aged nine years and one day 
who had relations with his yevama has disqualified his brothers, 
as they are no longer eligible to marry her. If his brothers had 
relations with her, or performed levirate betrothal with her, or 
gave her a bill of divorce, or performed halitza with her, they 
permanently disqualify him from engaging in relations with her. 


Hron Mikhal Efrat 


This file may not be reproduced or distributed in any form without express permission from the publisher 


maw nin ane wh tba wes 793 
MIVKI xd sw IW ATD 
IKT 


DiN MY YPN ya 13) "Dw yN ya” 
farai aps xb qipa bps Ionn fini 
WNA TYY aoywie Ia Pat 1 
YEDA NTE yg Ka TN TDS 

Ig - Pw g OM IW 


- vas aia tax D3 mea PMAN 
box mom bpa xb gioa ype monn 
bois samy Kby san sm ape iba 
Daw yon ara onna MANA 

yay ina by Kaw any D 


DIY YOA 12 AAP I) NPM YET 
poois m abpa Sows Kin NX Din 
OS - Dya ODT maa AID zonn 
12 1892 NIDA Doy ‘nopis mwa bax 
Spe inny by wan aims of ow pwn 

pms by 


aps oT by Dba snare mh my m 
Bpis xan In Di Ow yw pa KOT) 
mya i by roots PRT) tM aTa 
TWII pms op by boia Kan oat 
ANKAI WII iT by pois pom 
impor va 


- Alva pa mhnna pa adp|t mya 
apa bps ynna axa a> XprDs 
“5 spe NY- ep xb 


G E M A The mishna states: And if he had relations 
with the second after the death of the first. 
The Gemara asks: Is that to say that all of them, all the other cases in 
the mishna, are not dealing with a situation after the death of the first 
woman? The entire case starts with the report: Your wife is dead. Rav 
Sheshet said: After the definite death of the first one. In other words, 
the mishna means that this did not follow a mere rumor that she was 
dead, but it was positively established that she had actually died. 


§ The mishna teaches that a boy aged nine years and one day who 

had relations with his yevama has disqualified her from his brothers. 
Throughout this discussion, whenever the Gemara refers to a nine- 
year-old boy, it is understood that he is actually nine years and one day 
old. The Gemara asks: Does a boy aged nine years and one day dis- 
qualify her to the brothers only if he had relations with her first, but 

if he had relations last he does not disqualify them? But didn’t Rav 
Zevid bar Rav Oshaya teach: One who performs levirate betrothal 

with his yevama, and afterward his brother, who is nine years and 

one day old, had relations with her, he has disqualified her. This 

indicates that the intercourse of a nine-year-old disqualifies his brother 
even if it occurred after that of his brother. 


They say in response: The intercourse of a nine-year-old disqualifies 
his brothers even if it happens last; however, in the case of a boy who 
merely performed levirate betrothal with her, if he did so first he 
disqualifies his brothers, whereas if he was last, he does not dis- 
qualify his brothers. The Gemara asks: And do the sexual relations 
ofa nine-year-old disqualify his brothers even when performed last? 
But isn’t it taught in the mishna: However, he disqualifies them only 
if was first, and the brothers disqualify him whether they were first 
or last. How so? A boy aged nine years and one day who had rela- 
tions with his yevama has disqualified his brothers. The example the 
mishna uses for a boy who disqualifies his brothers first is an act of 
intercourse. 


The Gemara answers: The mishna is incomplete and this is what 
it is teaching: With regard to a boy aged nine years and one day, 
he disqualifies his brothers first, and they disqualify him first and 
last. In what case is this statement said? This is said with regard to 
levirate betrothal, i.e., if they performed levirate betrothal with her. 
However, if the minor had relations with her, he disqualifies them 
even if he did so last. How so? If a boy aged nine years and one day 
had relations with his yevama after his brother performed levirate 
betrothal with her, he has disqualified his brothers. 


The Gemara asks: And does a nine-year-old boy have the ability to 

perform levirate betrothal at all that would have any effect with 

regard to the eligibility of his brothers in levirate marriage? But isn’t 

it taught in a baraita: With regard to a boy aged nine years and one 

day, he disqualifies the yevama to his brothers in one way, and the 

brothers disqualify him in four ways. How so? He disqualifies the 

brothers by relations, i.e., the yevama is forbidden to the other 
brothers if she has sexual relations with him, and the brothers dis- 
qualify him by relations, by levirate betrothal, by a bill of divorce, 
and by halitza. The tanna does not mention the levirate betrothal of 
a minor at all. 


The Gemara rejects this claim: No proof can be derived from that 
source, as with regard to the sexual relations of a minor, which dis- 
qualifies his brothers whether it came first or last, the tanna can teach 
a definite ruling, i.e., he can state this halakha in an unambiguous and 
unqualified manner. Conversely, with regard to the levirate betrothal 
ofa minor, which if it occurred first disqualifies his brothers but if it 
happened last, after one of the brothers performed levirate marriage 
with her, it does not disqualify them, the tanna cannot teach it in a 
definite and unqualified manner, but would have to elaborate and 
explain the precise circumstances. Therefore he omitted this case 
entirely. 
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§ It was also stated by other amora’im: Rav Yehuda said that 
Shmuel said: A minor boy has the ability to give a bill of divorce 
in the case of a yevama, i.e., if he gave her a bill of divorce he has 
disqualified her to his brothers. And similarly Rav Tahalifa bar 
Avimi said: He has the ability to perform levirate betrothal." The 
Gemara comments: This is also taught in a baraita: A minor has 
the ability to give a bill of divorce and he has the ability to per- 
form levirate betrothal; this is the statement of Rabbi Meir. 


The Gemara asks: And does Rabbi Meir hold that a minor boy 
has the ability to give a bill of divorce? But isn’t it taught in a 
baraita: They established the sexual relations of a nine-year-old 
like a levirate betrothal" performed by an adult. Rabbi Meir 
says: They established the halitza of a nine-year-old like a bill 
of divorce of an adult. The Gemara explains the difficulty: And 
if it is so, let Rabbi Meir teach: They established the halitza of a 
nine-year-old like his own bill of divorce," as he too can give a 
yevama a bill of divorce. Rav Huna, son of Rav Yehoshua, said: 
He does have the ability to give a bill of divorce, but it is less 
powerful than the bill of divorce of an adult yavam, as explained 
by Rav Huna below. 


Rav Huna, son of Rav Yehoshua, elaborates: According to the 
opinion of Rabban Gamliel, who said that there is no bill of 
divorce after a bill of divorce for a yevama, i.e., if one of the broth- 
ers gave her a bill of divorce, no bill of divorce given later by a 
different brother is of any significance, this applies only when the 
bill of divorce was given by an adult after an adult, or by a minor 
after a minor. However, if an adult gave a bill of divorce after a 
minor, the bill of divorce of the adult is effective and disqualifies 
the yevama, as the bill of divorce of a minor is of less importance. 


According to the opinion of the Rabbis, who say that there is a 

bill of divorce after a bill of divorce, this applies only to the case 

of an adult after an adult, or to a minor after a minor. However, 
they too agree that the bill of divorce of a minor after an adult is 

not effective, as a minor’s bill of divorce is certainly weaker than 

that of an adult. For this reason Rabbi Meir said that they estab- 
lished the halitza of a nine-year-old like a bill of divorce of an adult, 
to emphasize that a subsequent bill of divorce of a minor is of 
no account. 


NOTES 


Halitza and a bill of divorce by a minor - jopa vy ayer: The 
opinions of Shmuel and Rav Tahalifa can be explained in two 
ways. Most commentaries maintain that their statements apply 
only to the opinion of Rabbi Meir, whereas the Rabbis claim 
that a minor may neither perform halitza, nor perform levirate 
betrothal, nor give a bill of divorce. In contrast, others claim that 
even the Rabbis, who dispute Rabbi Meir’s opinion, concede 
that a minor may perform halitza, levirate betrothal, or give a bill 
of divorce. However, they maintain that these actions are not as 
powerful as his sexual relations, as they disqualify the brothers 
only if they are performed first (Rabbeinu Yeruham). It has also 
been noted that the Rambam, who states in his Commentary 
to the Mishna that a minor can both perform halitza and give a 
bill of divorce, apparently later retracted this ruling in the Mishne 
Torah, in favor of the opinion of the Rabbis. 


They established the sexual relations of a nine-year-old like 
a levirate betrothal - varia pwn ja na wy: Rashi here, fol- 
lowed by most commentaries, maintains that by Torah law the 
sexual relations of a minor does not acquire the woman. Yet as 
his intercourse is significant with regard to prohibitions, since if 
she is an adult she is liable to be punished on his account and 
is also barred from marrying into the priesthood, the Sages 
were stringent with regard to the intercourse of a minor with a 
yevama and ruled that it is like a levirate betrothal. Conversely, 


the Ramban understands in the opposite manner. He cites sup- 
port for his opinion from Rashi on tractate Kiddushin 19a, who 
claims that the relations of a nine-year-old with his yevama is a 
fully valid acquisition by Torah law, but the Sages decreed that it 
should be considered merely like levirate betrothal. His reason- 
ing is that although a minor cannot marry a woman by means 
of sexual relations, this is because he is not legally competent. 
In the case of a yevama, by contrast, as her acquisition does not 
require legal competence, any intercourse, including that with 
a nine-year-old, serves to acquire the yevama. 


Let him teach, like his own bill of divorce — iw ay: The 
Ritva is puzzled by the wording of the Gemara here, as the entire 
halakha that a bill of divorce can be given to a yevama is appar- 
ently merely a decree due to halitza. How, then, can halitza be 
dependent on a bill of divorce? He suggests two answers. First, 
the language is indeed imprecise, as the main idea is that a 
minor's bill of divorce and halitza are equivalent. Alternatively, 
his bill of divorce is in fact preferable to his halitza. The reasoning 
behind this claim is that as he writes a valid bill of divorce he has 
performed a more important action than halitza, which cannot 
cancel a regular marriage. Other commentaries add that this bill 
of divorce must have been written by the minor himself, as he 
does not have the legal capacity to appoint a scribe as his agent 
to do so on his behalf (Meiri). 
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MISHNA! a boy aged nine years an one ay 


had sexual relations with his yevama," and 
afterward his brother, who is also nine years and one day old, 
had relations with her, the second brother disqualifies 
her to the first one. Rabbi Shimon says he does not disqualify 
her. If a minor aged nine years and one day had relations with 
his yevama, and afterward that same boy had relations with 
her rival wife, he thereby disqualifies her to himself, and both 
women are now forbidden to him. Rabbi Shimon says he does 
not disqualify her. 


G E M A RA Itis taughtin a baraita that Rabbi Shimon 

said to the Rabbis: If the first sexual act 
of a nine-year-old is considered a proper act of sexual relations, 
then the second act is not an act of consequence, just as the inter- 
course of one adult yavam after that of another adult yavam is of 
no effect. And ifyou say that the first sexual act is not considered 
a sexual act, the second act of himself or his brother is also not a 
sexual act. However, the Rabbis maintain that as the intercourse 
ofa nine-year-old is like a levirate betrothal, one sexual act can take 
effect after another. 


The Gemara comments that according to this explanation, the 
mishna is not in accordance with the opinion of ben Azzai. As 
it is taught in a baraita that ben Azzai says: There is levirate 
betrothal after levirate betrothal in a case of two yevamin and 
one yevama. In other words, if they both performed levirate 
betrothal with her, their actions are effective and she is forbidden 
to them both. The reason is that she has ties to each of the two men, 
which means that each levirate betrothal is effective in forbidding 
the other man. 


But there is no levirate betrothal after a levirate betrothal in a 
case of two yevamot and one yavam, as the yavam did not have a 
full-fledged levirate bond with both of them. Therefore, if he per- 
forms a levirate betrothal with one of them, he has completed the 
bond. In contrast, the conclusion of the mishna is that the sexual 
relations ofa nine-year-old with two yevamot is effective, and as the 
intercourse of a boy of this age is considered like a levirate betrothal 
the tanna of the mishna evidently maintains that there is levirate 
betrothal after levirate betrothal even in a case of one yavam. 


MI S HNA If a boy aged nine years and one day had 


relations with his yevama and died," 
that yevama performs halitza and may not enter into levirate 
marriage. If the minor married awoman" in a regular manner and 
died," she is exempt from levirate marriage and halitza, as by 
Torah law a minor cannot marry. If a boy aged nine years and 
one day had relations with his yevama, and after he matured he 
married a different woman" and then died childless, ifhe did not 
carnally know the first woman after he matured, but only when 
he was a minor, the first one performs halitza and may 
not enter into levirate marriage, as she is in essence a yevama 
who had relations with a minor, and the second woman either 
performs halitza or enters into levirate marriage, as she is his full- 
fledged wife. 


Rabbi Shimon says: The brother consummates levirate marriage 
with whichever woman he chooses," and performs halitza 
with the second one. The mishna comments: This is the halakha 
both for a boy who is nine years and one day old, and also for 
one who is twenty years old who has not developed two pubic 
hairs. He has the status of a nine-year-old boy in this regard, as his 
intercourse is not considered a proper act of intercourse. 


HALAKHA 


Nine-year-old minors who had intercourse with 
the yevama - maD by aw ywn a: Ifa boy aged 
nine years and one day had relations with his yevama 
and afterward had intercourse with her rival wife, or if 
his brother, also nine years and one day old, had rela- 
tions with that yevama, she is disqualified from levirate 
marriage with the first brother (Rambam Sefer Nashim, 
Hilkhot Yibbum VaHalitza 5:20; Shulhan Arukh, Even 
HaEzer 170:16). 


If a boy aged nine years...had relations with his 
yevama and died — m2) inn by Naw...ywn a: If a 
nine-year-old boy had relations with his yevama and 
died, she must perform halitza and may not enter into 
levirate marriage, as she is tied by the bond of two yeva- 
min (Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 
6:30; Shulhan Arukh, Even HaEzer 174:6). 


If he married a woman and died — nin mw xw): The 
betrothal of a boy aged nine years and one day is of 
no account. Even if he had relations with the woman 
before he died, she is exempt from both halitza and 
levirate marriage (Rambam Sefer Nashim, Hilkhot Yib- 
bum VaHalitza 6:8; Shulhan Arukh, Even HaEzer 167:1). 


A nine-year-old who had relations with his yevama 
and married another - Kw) ina? by Nav ywn ja 
TIWN: In the case of a boy aged nine years and one 
day who had relations with his yevama and matured 
and married another woman, if he did not engage 
in intercourse with his yevama after he reached the 
age of maturity, both of his wives perform halitza but 
may not enter into levirate marriage. The halakha is 
not in accordance with the mishna here, but follows 
the earlier mishna on daf 31b, which states that the 
Sages decreed that a woman who has the bond of two 
deceased brothers may not perform levirate marriage, 
due to her rival wife. Consequently, they both require 
halitza (Rambam Sefer Nashim, Hilkhot Yibbum VaHalitza 
6:8; Shulhan Arukh, Even HaEzer 167:2). 


NOTES 

A minor who married a woman - TWX KW yop: 
Some commentaries state that although the Sages 
did not institute marriage for an underage boy, as the 
reasons they did so for a girl do not apply to him, his 
act is not a transgression and can sometimes even be 
a mitzva (Tosafot). Some claim that in a case of this kind 
the father can betroth the woman on behalf of his son, 
and this marriage is valid, as the son is the beneficiary 
of his father’s action. 


He consummates levirate marriage with whichever 
he chooses — nyy it xh daa: In Rabbi Shimon’s 
opinion the bond of two yevamin cannot be created 
by the levirate betrothal or sexual relations of a minor 
boy, as he maintains that these are uncertain cases and 
the Sages do not apply their decrees to situations of this 
kind (Tosefot Yom Tov; see Yam shel Shlomo). 
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NOTES 

They certainly did — awa wy: This is an expression 
of emphasis and confirmation. Some commentaries 
explain that not only did the Sages establish the inter- 
course of a minor to be like levirate betrothal with regard 
to the disqualification of a yevama, they also did so for 
the other halakhot of levirate betrothal, such as a widow 
of two deceased husbands (Ritva). 


This is a dispute between tanna‘im — x71 *xam: Some 
commentaries explain that this dispute is derived from 
the question of whether the halakha that the wife of two 
deceased husbands cannot enter into levirate marriage 
applies by Torah law, as maintained by one opinion in 
the Gemara, or whether it is a decree of the Sages. Con- 
sequently, the dispute between tanna‘im is whether the 
Sages can enact a decree due to this prohibition, or if this 
would constitute a decree issued to prevent violation of 
another decree (Tosefot HaRosh; Ritva, citing Tosafot). The 
Ritva maintains that the issue is whether this situation is 
common enough for the Sages to enact another decree 
on account of it, or whether it is an unusual case to 
which the Sages did not apply their decree. 


HALAKHA 

They certainly did — wy wy: The sexual act of a boy 
aged nine years and one day is like the levirate betrothal 
of an adult in all regards, both concerning the disquali- 
fication of the yevama from marriage to others as well 
as the fact that it prevents her rival wife from performing 
levirate marriage. The halakha is in accordance with the 
opinions of Shmuel and Rabbi Yohanan, as the halakha 
follows Rabbi Yohanan in his disputes with Rav (Shulhan 
Arukh, Even HaEzer 167:1). 
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G E M ARA If a brother performed levirate betrothal 


with a yevama and died, she has a levirate 
bond in relation to the remaining brothers from two deceased 
brothers. Rava said: With regard to that which the Rabbis said, 
that when the bond of two yevamin exists, she performs halitza 
and she does not enter into levirate marriage, you should not 
say that this applies only when there is a rival wife, as there is 
reason to decree due to a rival wife. The suggestion is that as 
the rival wife can enter into levirate marriage by Torah law, if the 
woman who performed levirate betrothal with the second brother 
was also permitted to enter into levirate marriage, people might 
mistakenly permit levirate marriage to two rival wives from the 
same family. 


The proof that this is not the case is that here, in the first clause of 
the mishna, there is no rival wife, as it is referring to one woman, 
which means that this yevama who had relations with the nine-year- 
old is tied by the bonds of both her first husband and the underage 
yavam, whose intercourse is like levirate betrothal, and even so she 
performs halitza but she does not enter into levirate marriage. 


§ The mishna teaches that ifa nine-year-old boy married a woman 
and died, she is exempt from levirate marriage and halitza. The 
Gemara comments: We already learned this, as the Sages taught 
in a baraita: With regard to an imbecile and a minor who married 
women and died, their wives are exempt from halitza and from 
levirate marriage, as the marriage of a minor or an imbecile is of 
no account. 


§ The mishna further teaches the case of a nine-year-old boy 
who had relations with his yevama and after he matured married 
another woman. The Gemara asks: And let the Sages at least estab- 
lish the sexual relations of a nine-year-old to be like the levirate 
betrothal of an adult, and it would therefore override the require- 
ment of the rival wife to enter into levirate marriage, in accor- 
dance with the halakha of the rival wife of a woman who has the 
bond of two yevamin. Rav said: They did not establish the inter- 
course of a nine-year-old to be like the levirate betrothal of an 
adult in all regards, and Shmuel said: They certainly did." And 
similarly, Rabbi Yohanan said: They certainly did. 


If so, the question remains: And let them establish the sexual 
relations of a nine-year-old to be considered like levirate betrothal. 
Why is he able to perform levirate marriage with her rival wife? The 
Gemara answers: This is a dispute between tanna’im." This tanna 
who discusses the case of four brothers, one of whom died, fol- 
lowed by the brother who performed levirate betrothal with the 
yevama (31b), he maintains that the yevama and her rival wife may 
not perform levirate marriage with one of the surviving brothers. 
The reason is that he maintains that the Sages decreed that a 
woman who has the bond of two deceased brothers may not per- 
form levirate marriage due to a rival wife. They must both perform 
halitza so that people will not say that two yevamot from one family 
can perform levirate marriage. 


And that tanna taught us this halakha with regard to an adult 
brother who performed levirate marriage, and the same is true 
of a minor who had relations with her. And the reason that he 
stated the case of an adult in particular is because he was referring 
to an adult. 


And conversely, this tanna, of the mishna here, holds that they 
established the sexual relations of a minor entirely like the levirate 
betrothal of an adult, and he maintains that the Sages did not 
decree that a woman who has the bond of two deceased brothers 
may not perform levirate marriage due to the case of a rival wife. 
And he taught us this halakha with regard to a minor, and the 
same is true of an adult. And the reason that he stated the case of 
a minor in particular is because he was referring to a minor. 
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§ Rabbi Elazar went and said this halakha in the study hall, 
but he did not state it in the name of Rabbi Yohanan. Instead, 
he issued the halakha without attribution. Rabbi Yohanan 
heard that Rabbi Elazar omitted mention of his name and 
became angry" with him. Rabbi Ami and Rabbi Asi visited 
Rabbi Yohanan, to placate him so that he would not be annoyed 
with his beloved disciple. They said to him: Wasn't there an 
incident in the synagogue of Tiberias involving a bolt that 
secures a door in place and that has a thick knob [gelustera]*" 
at its end?" The question was whether it may be moved on 
Shabbat as a vessel, or whether it is considered muktze as raw 
material. 


And it was stated that Rabbi Elazar and Rabbi Yosei argued 
over this case until they became so upset with each other that 
they tore a Torah scroll in their anger. The Gemara interrupts 
this account to clarify exactly what happened: Tore? Can it 
enter your mind that such great Sages would intentionally 
tear a Torah scroll? Rather, you must say that a Torah scroll 
was torn through their anger. In the heat of their debate they 
pulled the scroll from one side to another until it tore. And 
Rabbi Yosei ben Kisma, who was there at the time, said: I 
would be surprised" if this synagogue does not become a 
place of idolatrous worship. This unfortunate event is a sign 
that this place is unsuitable for a synagogue. And indeed this 
eventually occurred. 


Rabbi Ami and Rabbi Asi cited this baraita to hint to Rabbi 
Yohanan how careful one must be to avoid anger. However, 
Rabbi Yohanan grew even angrier, saying: You are even mak- 
ing us colleagues" now? Those two Sages were peers, whereas 
Rabbi Elazar is merely my student. 


Rabbi Ya’akov bar Idi’ visited Rabbi Yohanan and said to him: 
The verse states: “As God commanded His servant Moses, so 
did Moses command Joshua, and so did Joshua, he left noth- 
ing undone ofall that the Lord commanded Moses” (Joshua 
11:15). Now did Joshua, with regard to every matter that he 
said," say to the Jews: Thus Moses said to me? Rather, Joshua 
would sit and teach Torah without attributing his statements, 
and everyone would know that it was from the Torah of 
Moses. So too, your disciple Rabbi Elazar sits and teaches 
without attribution, and everyone knows that his teaching 
is from your instruction. Hearing this, Rabbi Yohanan was 
appeased. 


Later, after calming down, he said to Rabbi Ami and Rabbi Asi: 
Why don’t you know how to appease me like our colleague 
ben Idi? The Gemara asks: And Rabbi Yohanan, what is the 
reason that he was so angry about this matter? The Gemara 
answers that this is as Rav Yehuda said that Rav said: What is 
the meaning of that which is written: “I will dwell in Your tent 
in worlds” (Psalms 61:5), literally, forever? And is it possible 
for a person to live in two worlds simultaneously? Rather, 
David said before the Holy One, Blessed be He: Master of 
the Universe, let it be Your will 


Rabbi Ya'akov bar Idi - 


Ypg Ta APY? ray: Rabbi Ya'akov bar Idi, 
an amora from Eretz Yisrael, was one of the most prominent dis- 
ciples of Rabbi Yohanan. It seems that Rabbi Ya'akov bar Idi stud- 
ied Torah from some of the most important amora’im of the first 
generation of amora’im in Eretz Yisrael, such as Rabbi Yehoshua 
ben Levi and others. When he became Rabbi Yohanan’s close 
disciple he was already a distinguished Torah scholar. Some 
say that he was even a disciple-colleague of Rabbi Yohanan. 


PERSONALITIES 

After Rabbi Yohanan passed away, Rabbi Ya'akov bar Idi 
moved to the city of Tyre. As he was considered one of the 
great Sages of the generation, many of the Sages of the next 
generation, both in Eretz Yisrael and in Babylonia, particularly 
Rabbi Zeira, would go to Tyre to ask him questions. Certain 
sources from Eretz Yisrael mention that his two sons, Rabbi 
Abba and Rabbi Yosei, were among the Sages of the next 
generation. 


NOTES 
Rabbi Yohanan was angry - japi’ 31 Pax: One expla- 
nation is that Rabbi Yohanan was more particular in this 
regard than other Sages because he had no sons, and he 
wanted his memory at least to be preserved through his 
statements (/r Binyamin). 


| would be surprised, etc. — 131 2 AAA: Some com- 
mentaries explain the connection between this incident 
and the ensuing punishment, when the synagogue turned 
into a place of idol worship, in light of the statement of the 
Sages that whoever grows angry is like one who worships 
idols. Since the dispute between the scholars led to such 
rage, that place is clearly unworthy of serving as a study 
hall, as Torah should be studied in an atmosphere of peace 
and love (Maharsha). 


Even colleagues — »33 xman: Some commentaries 
explain that Rabbi Yohanan was also annoyed at the atti- 
tude of these two students, who were implicitly reproving 
Rabbi Yohanan. It is inappropriate for disciples to take a 
stance of this kind against their rabbi (lyyun Ya'akov). 


Joshua, with regard to every matter that he said, etc. - 
nor ywi vagy 13153 by: Although there is a difference 
between the two cases, as Joshua could speak only in 

oses’s name, as the Jews had no other teacher at the 
ime, it was nevertheless possible for people to assume 
hat Joshua was stating his own ideas. This source therefore 
serves as proof that just as Joshua was not concerned about 
his error, so too Rabbi Elazar, who was Rabbi Yohanan’s 
most prominent student, was presumably issuing only 
hose rulings he learned from his rabbi (Maharsha). 


BACKGROUND 

A bolt and a knob — xen Jaz: Rashi and other com- 
mentaries explain that this refers to a bol placed in the 
bottom of a door, which keeps the door closed when it 
is inserted into a hole in the threshold. Others claim that 
it is a bar inserted through rings that serves to hold two 
doors together (Rambam). With regard to the knob, some 
maintain that it is the thick part of the bolt that can also 
be used for pounding and is therefore a kind of vessel 
(Rashi; Meiri). Others explain that the end of the bolt has 
a special part shaped like a pomegranate or a square, 
which signifies that this bar is no longer a crossbeam but 
has been permanently changed into a vessel (Rambam). 
Still other commentaries claim that the knob is a kind of 
key, located on the thin end of the bolt (Rabbi Zerahya 
HaLevi). 


LANGUAGE 


Knob [gelustera] - tends: From the Greek KAgiotpov, 
kleistron, or the Latin claustrum, meaning lock. 


HALAKHA 


A bolt that has a knob at its end - Kwh iON ww N: 

A bolt for locking a door by insertion into the ground may 
not be used on Shabbat unless it was tied fast to the door. 
If it had a knob on its end, i.e., a thick attachment, it does 
not have to be tied fast. Rather, even if it was secured with 
any kind of rope, and even if it was placed on the ground, 
one may lock the door with it, as it has the status of a vessel 

(Shulhan Arukh, Orah Hayyim 313:1). 
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NOTES 


His lips mouth — niaait yninsw: It is difficult to 
understand this saying literally, as the body decom- 
poses in the grave. Some commentaries cite the expla- 
nation of the Zohar, that each person has a spiritual 
shadow that parallels his body. It is the lips of this 
shadow, linked to the grave, that mouth the words 
(Arukh LaNer). 


Sometimes they fall off — 37 part: According to the 
version of the text printed here, the concern is that a 
drastic change in the boy's physical state, an increase 
of fat or thinning out, might lead to a corresponding 
adjustment in his secondary sexual signs. Some com- 
mentaries offer an alternative reading: Sometimes 
they come due to thinness, etc. (Josafot on Bava Batra 
155b). According to this opinion, these unusual bodily 
states might be preventing proper maturation (Yam 
shel Shlomo). 


LANGUAGE 

Pile [komer] — j3: This refers to a pile of grapes left 
for the first stage of fermentation, a kind of cooking. 
Similarly, this root is used in the sense of causing fruits 
to ripen by piling them or covering them with earth. It 
is related to the Hebrew root k-m-r, meaning heating, 
as in the verse: “His heart yearned [nikhmeru]" (Genesis 
43:30), which refers to a warming of the heart through 
emotion (see Rashi’s Commentary on the Torah). 


HALAKHA 


A eunuch and a sexually underdeveloped woman — 
mado D: A man or woman who reached the age 
of maturity, which is twelve years and one day for 
a female and thirteen years and one day for a male, 
and failed to develop two pubic hairs, are considered 
minors until their twentieth year even if they show 
the signs of sexual underdevelopment. If they reach 
the age of twenty and show the signs of a eunuch or 
asexually underdeveloped woman, they have the sta- 
tus of adults. This is the standard case of a eunuch or 
a sexually underdeveloped woman. If the male does 
not show the signs of a eunuch he remains a minor 
until he develops two pubic hairs or reaches the age of 
thirty-five and one day (Rambam Sefer Nashim, Hilkhot 
Ishut 2:1; Shulhan Arukh, Even HaEzer 155:12-13). 


BACKGROUND 

Due to fatness or thinness — KPT KIYA NaN: 

Delayed sexual development can be caused by thin- 
ness, i.e general physical weakness, with normal 

development resuming as the boy’s health improves. 
Being overweight could be a symptom of a more fun- 
damental problem in sexual development, perhaps 
due to a hormonal deficiency that is causing both the 
excessive fat and the lack of hair. 
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that they will say a matter of halakha in my name in this world when 
I have passed on to another world. As Rabbi Yohanan said in the 
name of Rabbi Shimon ben Yohai: With regard to any Torah scholar 
in whose name a matter of halakha is said in this world, his lips 
mouth" the words in the grave, as though he is talking. Rabbi Yitzhak 
ben Ze’eira said, and some say this was stated by Shimon the 
Nazirite: What is the verse from which it is derived? “And the roof 
of your mouth is like the best wine that glides down smoothly for 
my beloved, moving gently the lips of those who are asleep” (Song 
of Songs 7:10). 


He explains: This is like a pile [komer]! of grapes left to warm before 
they are pressed: Just as in the case of a pile of grapes, when a person 
places his finger on it, immediately it moves, as the wine bursts 
through and the whole pile shakes, so too with Torah scholars: When 
a teaching is said in their name in this world their lips mouth the 
words in the grave. For this reason Rabbi Yohanan wanted his Torah 
statements to be attributed to him, so that he would earn eternal life. 


§ The Gemara addresses the statement of the mishna that this is the 
halakha both for a boy who is nine years and one day old as well as 
a twenty-year old who has not developed two pubic hairs. In both 
cases, their sexual relations are not considered proper intercourse with 
regard to levirate marriage. And the Gemara raises a contradiction 
against this from the following source: With regard to a man twenty 
years old who has not developed two pubic hairs, they must bring 
proof that he is twenty years old, and he is established as a eunuch, 
who may neither perform halitza nor perform levirate marriage. 


Likewise, in the case of awoman who is twenty years old and has not 
developed two pubic hairs, they must bring proof that she is twenty 
years old, and that she is a sexually underdeveloped woman, who 
may neither perform halitza nor enter into levirate marriage." This 
shows that the status of a nine-year-old male and a twenty-year old 
man without pubic hairs are not the same, as the intercourse of a 
nine-year-old is considered of some significance, whereas that of a 
eunuch is entirely disregarded, as he may not even perform halitza. 


The Gemara answers: Wasn't it stated with regard to this baraita that 
Rav Shmuel bar Yitzhak said that Rav said: And this halakha applies 
only if he developed other signs of a eunuch by the age of twenty. 
The mishna, by contrast, is referring to one who merely showed the 
signs of maturity at a late age. Rava said: The language of the baraita 
is also precise, as it teaches: And he is the eunuch. One can learn 
from here that this is referring to one who is definitely a eunuch. 


The Gemara asks a question with regard to the halakha itself: And in 
a case where he does not develop the signs of a eunuch, until what 
age is he considered a minor? The school of Rabbi Hiyya taught: 
Until most of his years have passed, i.e., until he reaches the age of 
thirty-five, i.e., halfway to seventy, the standard length of a man’s life. 


On the same issue, the Gemara relates: When they would come 
before Rava to inquire about someone who had reached the age of 
maturity but had not yet developed the physical signs, if the person 
in question was thin, he would say to them: Go and fatten him up 
before we decide on his status. And if he was fat,” he would say to 
them: Go and make him thin. As these signs, the pubic hairs of 
maturity, sometimes they fall off" due to thinness and sometimes 
they fall off due to fatness. It is therefore possible that after his bodily 
shape is adjusted he will develop the signs of maturity and will not 
have the status of a eunuch. 
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With regard to a woman who inadvertently married another man while her husband 
was still alive, even if witnesses came forth to testify to her husband’s death and the 
court allowed her to remarry, since the transgression did occur, the woman is forced 
to leave the husband whom she married in error and she is not permitted to return 
to her first husband. She even forfeits all property rights which generally pertain to 
a divorced woman. 


Some additional repercussions apply by Torah law. For example, her child from her 
second marriage is considered a mamzer. Other consequences are penalties imposed 
by the Sages. These penalties are designed on the one hand to hasten the termination 
of the unlawful marriage and on the other hand to ensure that a woman will remarry 
only after she knows with certainty that her first husband is indeed dead. In fact, it 
is due to these severe penalties that the halakha accepts the wife's testimony in this 
matter. 


In the case where a man marries his wife’s sister by error, his wife is not thereby 
rendered forbidden to him. Nevertheless, the wife’s sister remains forbidden to 
him, and their marriage is entirely invalid. The halakha with regard to both her and 
her children is the same as any other case of a woman involved in an incestuous 
union. 


With regard to sexual intercourse between a woman requiring levirate marriage and a 
nine-year-old yavam, it was determined that this act is equivalent to levirate betrothal, 
and therefore it serves to acquire the sister-in-law only partially, while leaving room 
for other acts of acquisition to take effect to a certain extent. 
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This chapter deals with anomalous family relationships. Its main objective is to 
inquire into the halakhot of levirate marriage that pertain to these relationships, as 
that is the central topic of the tractate. However, other halakhic issues pertaining 
to these relationships are discussed as well. 


Aberrant family relationships can be caused in several manners. One such cause is 
non-marital intercourse, e.g., rape or seduction. Because several sexual relationships 
are prohibited only if the man and woman are related through marriage, bizarre 
family relationships can be created when a man marries a woman with whom his 
father or son engaged in nonmarital intercourse. 


Another possible cause of such relationships is conversion. The principle that a 
convert is considered reborn causes two convert brothers, even twins, to be con- 
sidered unrelated by halakha with regard to levirate marriage and other issues. The 
chapter will also discuss the status of a child whose mother converted while she was 
pregnant with him. 


Another abnormal type of family relationship exists when babies are intermingled 
with each other at birth and their lineage is consequently indeterminate. This 
can happen to both related and unrelated infants. It is necessary to determine the 
halakhic relationship between these children and their indeterminate families 
with regard to levirate marriage. Other halakhic issues must be resolved as well, 
e.g., if the son of a priest is intermingled with the son of a maidservant, their status 
must be determined with regard to priestly rights and obligations. The chapter will 
discuss these halakhot as well. 
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MI S HNA One may marry a relative, e.g., the sister 


or the mother, of the woman he raped" and 
of the woman he seduced. However, one who rapes and 
one who seduces a relative of the woman who is married to him" 
is liable to receive capital punishment or karet for engaging in 
prohibited sexual intercourse, depending on the particular family 
relationship. A man may marry a woman raped by his father," or 
a woman seduced by his father, or a woman raped by his son, or 
a woman seduced by his son. Rabbi Yehuda prohibits marriage 
in the case of a woman raped by his father or a woman seduced 
by his father. 


G E M ARA We learned in the mishna that which the 


Sages teach in a baraita: If a man raped 
a woman, he is permitted to marry her daughter. If he married 
a woman, it is prohibited for him to marry her daughter." How- 
ever, the Gemara raises a contradiction from another baraita: 
One who is alleged to have engaged in intercourse with a particular 
woman" is prohibited from marriage with her mother, and with 
her daughter, and with her sister. Apparently, as a consequence 
of non-marital intercourse, there is a prohibition against the man 
marrying the woman’s relatives. The Gemara answers: This is 
merely prohibited by rabbinic decree," lest the man continue to 
engage in intercourse with this particular woman after marrying 
one of her relatives, thereby transgressing a Torah prohibition. 


The Gemara asks: And anywhere that there is a rabbinic pro- 
hibition, does the mishna teach that one may marry the woman 
ab initio? Since the marriage is prohibited by rabbinic decree, the 
mishna should have taught that if he marries her, he is exempt 
from punishment. The Gemara answers: When we learned in the 
mishna that he may marry her ab initio, it was dealing with their 
marriage after the death" of the woman that he raped or seduced. 
The rabbinic prohibition does not relate to this case, as concern 
with regard to forbidden relatives is not relevant there. 


The Gemara asks: With regard to the mishna’s ruling, from where 
are these matters derived? It is as the Sages taught: With regard 
to all other prohibited sexual relations, lying is stated, whereas 
here, with regard to a man’s intercourse with his wife’s relatives, 
taking is stated. This is to tell you that the Torah prohibited 
intercourse with these relatives only through taking, i.e., the man’s 
acquisition of his wife through marriage. It did not prohibit inter- 
course with the relative of a woman with whom he engaged in 
nonmarital relations. 


NOTES 


Prohibited to marry her daughter - Ana xo ‘px: The com- tempted to engage in intercourse again, despite the fact that they 


mentaries point out that the wording here is misleading, as it 
indicates that it is prohibited for him only to marry her. In fact, any 
act of intercourse with her is prohibited. 

In Tosefot HaRosh it is explained that although the wording 
of the mishna could have been: He is prohibited from raping 
the daughter, to correspond to the wording at the beginning of 
the mishna, that would have indicated that if one hadn't raped 
the mother, it would have been permitted for him to rape the 
daughter. Therefore, it is stated that it is prohibited for him to 
marry her. 


He is prohibited from marriage with her mother and with 
her daughter and with her sister by rabbinic decree — 110% 
parn ANIMA AMIN maya: The rationale behind this decree is 
explained by the commentaries: If one marries the relative of the 
woman with whom he engaged in intercourse, he will end up in 
frequent contact with the woman with whom he had nonmarital 
intercourse. Since they are already on familiar terms, they might be 


are now forbidden relatives. 

The scope of the decree is a source of disagreement between 
the authorities. Most maintain that all women forbidden to a man 
as relatives of his wife are also forbidden to him if they are the 
relatives of a woman with whom he is rumored to have engaged 
in intercourse. Others contend that the decree is limited to the 
woman's mother, daughter, and sister, who are mentioned in the 
baraita because it is common for these relatives to visit a woman 
frequently (Ritva). 


When we learned in the mishna, it was dealing with their 
marriage after the death, etc. — 13110" and poaa an 3: In 
the Jerusalem Talmud, the mishna is modified i reads: After a 
woman he raped or seduced, one may marry one of her relatives. 
It is explained in Korban HaEda that this wording indicates that 
one may marry one of the relatives only after the death of the 
woman that he raped or seduced. This accords with this Gemara’s 
conclusion. 


HALAKHA 


One may marry a relative of the woman he raped, 
etc. — 13) TDK by pxwia: By Torah law, it is not 
prohibited for a man who had licentious intercourse 
with a woman to marry her relatives. The Sages, 
however, decreed that he may not marry a relative 
of hers as long as she is alive. The Rema notes that if 
he does marry one of her relatives during her lifetime, 
they are not obligated to get divorced (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 2:11; Shulhan Arukh, Even 
HaEzer 15:13). 


One who rapes and one who seduces a relative of 
the woman who is married to him - Adam DKI 
mwa by: Aman who engaged in intercourse with 
one of the immediate relatives of his wife is liable, 
whether he married the relative or acted licentiously 
(Rambam Sefer Kedusha, Hilkhot Issurei Bia 2:10). 


A woman raped by his father, etc. — 131 vI% NDIY: 

Ifa man raped or seduced a woman, she is permitted 
to his son, as only one's father's wife is forbidden to 
him. This ruling is in accordance with the Rabbis, who 
disagree with Rabbi Yehuda’s opinion (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 2:13; Shulhan Arukh, Even 
HaEzer 15:5). 


One who is alleged to have engaged in intercourse 
with a particular woman, etc. — ^D TENI pa VYT: It 
is prohibited by rabbinic law for a man who engaged 
in licentious intercourse with a woman to marry her 
relatives until that woman dies. It is also prohibited 
for a man who was merely suspected of having inter- 
course with her to do so. However, if he does marry 
one of her relatives he is not obligated to divorce 
her (Rambam Sefer Kedusha, Hilkhot Issurei Bia 2:11; 
Shulhan Arukh, Even HaEzer 15:13). 
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Rav Pappa said to Abaye: However, if that interpretation is so, 
then with regard to intercourse with one’s sister, concerning 
whom it is written: “And if a man takes his sister, his father’s 
daughter, or his mother’s daughter” (Leviticus 20:17), you must 
also say that is it is only intercourse through taking, i.e., marriage, 
that is prohibited. But intercourse through lying, i.e., without 
marriage, is permitted. How can this be? 


Abaye said to Rav Pappa: When the term taking is stated in the 
Torah without specification, it is interpreted in accordance with 
the context. With regard to the context of a relationship that has 
potential for taking through marriage, this verb is interpreted as 
taking through marriage. In the context of a relationship that has 
potential only for lying, as their marriage would be invalid, taking 
the woman is understood to mean lying with her. 


Rava said: The halakha that ifa man raped a woman it is permitted 
for him to marry her daughter is derived from here." It is stated: 
“The nakedness of your son’s daughter, or of your daughter’s 
daughter, even their nakedness... you may not uncover” (Leviti- 
cus 18:10). It may be inferred from here that the daughter of the 
woman's own son from a different relationship, and the daughter 
of her own daughter, may be uncovered, i.e., intercourse with 
them is not prohibited. 


And it is also written: “You may not uncover the nakedness of a 
woman and her daughter; you may not take her son’s daughter, 
or her daughter’s daughter, to uncover her nakedness; they are 
near kinswoman, it is lewdness” (Leviticus 18:17). How so? How 
can the two verses be reconciled? Evidently, the former verse is 
stated with regard to rape. A man may marry the daughter or 
granddaughter of the woman he raped, provided they are not his 
own offspring. The latter verse is stated with regard to marriage. 
Marrying the relatives of one’s wife is prohibited. 


The Gemara asks: Perhaps I should reverse the resolution of 
the contradiction between the verses and state that the daughter 
or granddaughter of his rape victim is forbidden, whereas the rela- 
tives of his wife are permitted. The Gemara answers: With regard 
to those with whom intercourse is forbidden, the concept of 
kinship is stated (see Leviticus 18:13, 17). In marriage there 
is kinship, whereas in the case of rape there is no kinship. There- 
fore, the prohibition against intercourse with a woman and her 
daughter or granddaughter is clearly referring to the daughter and 
granddaughter of one’s wife and not of the woman he raped. 


Q Itis taught in the mishna that Rabbi Yehuda prohibits marrying 
a woman raped by his father or a woman seduced by his father. 
Rav Giddel said that Rav said: What is the reasoning for the 
ruling of Rabbi Yehuda? It is as it is written: “A man may not take 
his father’s wife, and may not uncover his father’s skirt” (Deuter- 
onomy 23:1), meaning that one may not uncover the skirt that his 
father has seen. 


And from where is it apparent that this verse is written with regard 
to a woman raped by his father and not with regard to his father’s 
wife? It is as it is written just before that verse, with regard to rape: 

“And the man who lay with her shall give the young woman’s 
father fifty shekels of silver” (Deuteronomy 22:29). 


NOTES 


Rava said...is derived from here — %372...1% X37: Apparently, 
Rava held that the Torah's use of the verb take is an unsatisfactory 
source for this halakha. It is explained in Nimmukei Yosef that if 
taking is understood as referring to marriage, it may be derived 
from the verse that the prohibition applies not only to a man’s 


intercourse with his wife's relative, but also to marriage between 
a man and the relative of a woman with whom he engaged in 
intercourse. Accordingly, he would be exempt from liability only 
if both relationships were nonmarital, which is not the halakha. 
Rava therefore suggested an alternative source. 
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And how do the Rabbis, who disagree with Rabbi Yehuda, respond 
to this proof? If the prohibition stated had been juxtaposed with 
the verse dealing with rape, it would be as you said. However, now 
that it is not juxtaposed with it, as there is another prohibition in 
between, namely “a man may not take his father’s wife” (Deuter- 
onomy 23:1), the prohibition of “he may not uncover his father’s 
skirt” is necessary to teach that which Rav Anan taught, as Rav 
Anan said that Shmuel said: The verse is speaking of a widow 
waiting for her brother-in-law, who is this man’s father, to perform 
levirate marriage. And what is the meaning of the phrase “his 
father’s skirt”? The skirt that is potentially his father’s, he may 
not uncover. 


The Gemara questions this interpretation: Why does the Torah need 
to explicitly prohibit intercourse with the yevama of one’s father? 
Derive that intercourse is prohibited due to the fact that she is his 
aunt, as she is his father’s brother’s widow. The Gemara answers: 
The Torah purposely rendered this act a more serious offense. By 
specifying that it is prohibited for one to engage in sexual relations 
with his father’s yevama, one who engaged in intercourse with her 
has violated two prohibitions. The Torah specifically prohibited 
his father’s yevama in order to have one who engages in relations 
with her violate two prohibitions, the prohibition proscribing 
relations with his aunt and the prohibition proscribing relations 
with his father’s yevama, thereby rendering it a more serious offense. 


The Gemara asks: But why not derive that one violates two prohibi- 
tions because there is also a prohibition against a yevama engaging 

in intercourse with a member of the public, i.e., someone other than 

her yavam. The Gemara answers: The Torah prohibited one’s father’s 

yevama so that one who engaged in intercourse with her will have 

violated three prohibitions: Intercourse with one’s aunt, with one’s 

yevama, and with one’s father’s yevama. And if you wish, say instead 

that the verse that prohibits his father’s yevama is referring to the 

period after the death of his father, who has no additional brothers, 
so there is no prohibition against the yevama engaging in intercourse 

with a member of the public. 


§ The opinion that aman may marry a woman raped or seduced by 
his father can lead to the existence of an unusual family relationship. 
A woman says: I have a half brother from my father" and not from 
my mother, and my half brother is the husband of my mother, and 
I am the daughter of his wife. Rami bar Hama said: This state of 
affairs is not legitimate according to the opinion of Rabbi Yehuda 
in the mishna, who holds that a man may not marry a woman with 
whom his father engaged in intercourse, even if they were not mar- 
ried. However, according to the Rabbis, a woman whose father was 
not married to her mother can legitimately have a paternal half 
brother who is married to her mother. 


NOTES 


A half brother from my father, etc. — 151 4X72 MW: Rashi explains 
that these were folk riddles. Other commentaries ponder why 
these riddles are cited by the Gemara, as they apparently do not 
teach anything. The Meiri maintains that the riddles serve to 
condemn and mock evildoers by demonstrating that forbidden 
intercourse can lead to aberrant consequences. According to 
this explanation, the fact that the Gemara also mentions two 


strange situations that can come about in a permitted manner 
is incidental. Tosafot claim that the riddles constitute an answer 
to heretics. In Hokhmat Shlomo this is understood to mean that 
the Gemara cites these riddles to enable those who study it to 
solve riddles posed by heretics, thereby showing them that all 
fields of wisdom are included in the Torah. 
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NOTES 

Water drawers who draw water in buckets [davla] - xt 
sma DT: Why is the riddle addressed to water drawers? 
When shepherds would go to draw water for their flocks, 
they would challenge each other with difficult riddles. Alter- 
natively, the riddle is addressed to scholars, and davla in this 
context means to weave, as scholars are figuratively called 
tractate weavers. 
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FIND — RININ KITT NTT 
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snp ssa biah xi bT xa 
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He is my brother and he is my son — 371 915) X17 Mt: Tzivon 
engaged in intercourse with his daughter Timna, who bore 
him Lotan. 

Timna can therefore say of Lotan: He is my brother, as he is 
the son of my father, Tzivon, and he is my son. 


Tziwon 


a 


Timna 


Lotan 
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BACKGROUND 


Peace upon you, my son, etc. - 13113 + xow: Tzivon 
engaged in intercourse with Basmat, the daughter of his daugh- 


ter Timna, and she bore him Lotan. 


Basmat can say to Lotan: Peace upon you, my son. | am your 
sister's daughter. He is Tzivon’s son, Timna is his paternal half 


sister, and Basmat is her daughter. 


Lotan 


The Gemara cites another riddle about a bizarre family relationship. 
A woman says: He is my brother and he is my son;’ I am the sister 
of this one, whom I carry on my shoulders. What is the solution? 
You find it in the case of a gentile who engaged in intercourse with 
his daughter, and she bore him a son, who is therefore both her 
brother and her son. The Gemara is referring to a gentile because 
it does not wish to entertain the idea that a Jew would act in such 
a manner. 


The Gemara cites another riddle: Peace upon you, my son;* I am 
the daughter of your sister. You find the solution in the case ofa 
gentile who engaged in intercourse with the daughter of his 
daughter, who bore him a son. This son’s mother is related to him 
from her mother’s side as well, as she is his sister's daughter. 


The Gemara cites another riddle: Water drawers, who draw water 
in buckets" to irrigate fields, let this cryptic riddle fall among you: 
This boy whom I carry’ is my son, and I am the daughter of his 
brother. You find the solution in the case ofa gentile who engaged 
in intercourse with the daughter of his son, as their son is also 
her uncle. 


This boy whom | carry, etc. — 131 KYTIN: Tzivon engaged 
in intercourse with Aholivamah, who is his son Aran’s daughter, 
and she bore him Korah. 

Aholivamah can therefore say that her son, Korah, whom 
she carries on her shoulders, is Aran’s half brother from his 
father Tzivon’s side, so Aholivamah is also Korah’s half brother's 
daughter. 


7 Teivon 


Karah 
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The Gemara cites another riddle: Woe, woe [baya, baya]'* for my 
brother, who is my father, and who is my husband, and who is 
the son of my husband, and who is the husband of my mother, 
and I am the daughter of his wife; and he does not provide bread 
for his brothers, who are orphans, the sons of me, his daughter. 
You find the solution in the case of a gentile who engaged in 
intercourse with his mother, and she bore him a daughter. This 
daughter is both his sister and his daughter. And he engaged in 
intercourse with that daughter. And then the old man, his father, 
engaged in intercourse with her, and she bore him sons. This 
woman is therefore the wife of her father-brother, and he is also the 
son of her husband, the old man. Her father’s brothers, i.e., the sons 
she had with the old man, are his daughter's sons. 


The Gemara cites another riddle: You and I are siblings;’ your 
father and I are siblings; your mother and I are siblings. You find 
the solution in the case of a gentile who engaged in intercourse 
with his mother, and she bore him two daughters, and he then 
engaged in intercourse with one of them, and she bore hima son. 
And the sister of the son’s mother calls him and says this statement 
to him, as she is his sister from his father’s side and his father’s 
sister from their mother’s side, and she is his mother’s sister from 
both sides. 


BACKGROUND 


Woe, woe — &2 N»: Elifaz engaged in intercourse with his 
mother, Adah, who bore him Timna. He subsequently engaged 
in intercourse with Timna. Esav, Elifaz’s father, engaged in inter- 
course with Timna as well, and she bore him Utz and Aran. 

Timna can therefore say of Elifaz that he is her brother, as 
Adah is the mother of them both. He is also the son of Timna's 
husband, as his father is Esav, who had engaged in intercourse 
with her. He is also her mother’s husband, as he engaged 
in intercourse with Adah, Timna’s mother. Timna is also the 
daughter of Elifaz’s wife, Adah. Timna claims that Elifaz does not 
provide sustenance for his half brothers, Utz and Aran, who are 
the sons of Esav, the same as he is, and who are also the sons of 
Elifaz’s daughter, Timna. 


Esm 


You and | are siblings, etc. — 151 MX ANI NIN: Elifaz engaged 
in intercourse with his mother, Adah, ‘and she bore him two 
daughters, Orpa and Timna. He subsequently engaged in inter- 
course with his daughter Timna, and she bore him Lotan. 

Orpa can therefore say to Lotan that they are siblings, as Elifaz 
is the father of them both. She may add that she and his father 
are half brothers, as Adah is the mother of both Elifaz and Orpa. 
Lotan’s mother, Timna, and Orpa are sisters, as they are both the 
daughters of Elifaz. 


dah 


A 


LANGUAGE 
Woe [baya] - 3: Some scholars assert that this is a form 
of vai, an expression of grief. Others maintain that it comes 
from the Greek Bia, bia, bodily strength; Bidw, biao; or 
Prac, biazo, meaning to constrain or force. It refers to 
something that is done against one's will, or a perversion 
of justice. 
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BACKGROUND 
Reuven who has two daughters - mW b WY [TINT 
niga: Reuven, Shimon, and Levi are brothers. Reuven has 
two daughters, Milka and Hogla. Shimon married Milka, 
and she bore him Yakhin. Levi's son, Kehat, married his 
cousin, Hogla, and she bore him Yitzhar. 

Yakhin can therefore say to Yitzhar: You and | are cous- 
ins, as our mothers, Hogla and Milka, are sisters. Your 
father Kehat and | are cousins, as our fathers, Shimon and 
Levi, are brothers. And your mother and | are cousins, as 
Hogla is my uncle Reuven’s daughter. 


HALAKHA 


A female convert whose sons converted with her, etc. — 
AD May P NAI NYT: Brothers who converted 

or were slaves before getting freed are not considered 

brothers. Even if one of them was not conceived in sanc- 
tity and was only born in sanctity, whereas the other was 

both conceived and born in sanctity, or even if they were 

twins and were both born in sanctity, they are not con- 
sidered brothers. Only if they were both conceived and 

born in sanctity are they considered brothers (Rambam 

Sefer Nashim, Hilkhot Yibbum 1:8; Shulhan Arukh, Even 

HaEzer 157:3). 


Forbidden relatives of converts — 32 NIW TDK: A 
convert is prohibited by rabbinic decree from engaging 
in intercourse with a female convert who is his maternal 
relative. However, he is permitted to marry a paternal 
relative, even if it is known that they share a father, as in 
the case of twins. This ruling is in accordance with Rav 
Aha’s opinion. 

It is therefore permitted for a convert to marry the 
wife of his paternal half brother, and the wife of his 
father’s brother, and his father’s wife. The Rema prohib- 
its intercourse with his father's wife. It is permitted for 
him to marry his paternal half sister and his daughter 
after their conversion. However, he may not marry his 
maternal sister, his mother’s maternal sister, or the wife of 
his maternal half brother after their conversion (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 14:12-13; Shulhan Arukh, 
Yoreh Dea 269:1). 


184. 
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The Gemara cites another riddle: You and I are cousins; your 
father and I are cousins; your mother and I are cousins. You 
find the solution to this riddle in a permitted manner as well. 
For example, Reuven, who has two daughters,’ and his brother 
Shimon came and married one of them, and the son of Levi, the 
third brother, came and married the other one of them. And 
the son of Shimon says this statement to the grandson of Levi. 
They are cousins from their mothers’ sides, Shimon’s son and Levi's 
son are cousins from their fathers’ sides, and Shimon’s son and the 
mother of Levi's grandson are cousins from their fathers’ sides. 


MI SHNA With regard to a female convert whose 


sons converted with her," they do not per- 
form halitza for each other’s wives, and they do not perform 
levirate marriage with them, as their conversions are considered 
rebirth, and they are considered unrelated. This is so even if the 
conception of the first son was not in the sanctity of Israel, i.e., 
the mother had not yet converted when she conceived of him, 
but his birth was in the sanctity of Israel, as his mother had 
converted by the time she gave birth to him, whereas the second 
son was both conceived and born in sanctity. The first son is 
considered a convert, who is unrelated to his brother. And this 
halakha similarly applies to a maidservant whose sons were freed 
with her, as they too are not considered relatives. 


GEMARA The sons of Yudan the maidservant 
were freed. Rav Aha bar Ya’akov allowed 
them to marry each other’s wives after divorce. Rava said to him: 
Didn’t Rav Sheshet prohibit marriage in that case? Rav Aha bar 


Ya‘akov said to him: He prohibited it and I permit it. I disagree 
with his ruling. 


The Gemara explains: If the two freed slaves or converts are half 
brothers from their father’s side and not from their mother’s side, 
everyone agrees that the marriage is permitted, as even a gentile 
and certainly a convert are considered unrelated to their father’s 
family. If they are half brothers from their mother and not from 
their father, everyone agrees that it is prohibited. 


When they disagree, it is a case where they are brothers both from 
their father and from their mother. The one who permits the 
marriage claims that we trace them after their father. Their paternal 
lineage is followed, since they are called the sons of so-and-so, 
their father. Since they are recognized by their paternal lineage, it 
is well known that they are considered unrelated, and there is no 
concern that people will infer that a man may marry his sister-in- 
law. And Rav Sheshet maintains that they are also called the sons 
of so-and-so, their mother. Therefore, this concern does exist, as 
it is not common knowledge that a convert is considered reborn 
and unrelated to his mother’s family. 


And some say a different version of this dispute: Rav Aha bar 
Ya’akov disagrees with Rav Sheshet, even with regard to maternal 
half brothers. And what is the reasoning behind this opinion? The 
legal status of a convert who just converted is like that of a child 
just born," and all his previous family relationships are disregarded, 
whether from his father’s side or from his mother’s side." 


The legal status of a convert who just converted is like that of 


NOTES 
The commentaries cite two reasons for this decree. One is 


a child just born - 734 uw JOpD Wana va: It is unanimously to prevent converts from concluding that their conversion was 
agreed that a convert is considered reborn, and all of his previ- from a greater sanctity to a lesser sanctity, as relatives that were 


ous family relationships are disregarded by Torah law. However, 
the Sages prohibited a convert from engaging in intercourse 
with his most immediate relatives. The dispute here pertains to 


forbidden to them as gentiles are then permitted to them as 
Jews. The other reason is lest people conclude that intercourse 
with one’s relatives is permitted to all. 


whether or not intercourse with his sister-in-law is included in 


the prohibition. 
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We learned in the mishna: With regard to a female convert 

whose sons converted with her, they do not perform halitza 

with each other's wives, and they do not perform levirate mar- 
riage with them. What is the reason that they may not perform 

levirate marriage? Is it not because they are prohibited from 

marrying them, contrary to Rav Aha bar Ya’akov’s opinion? The 

Gemara answers: No, the mishna means that these wives are not 

included in the law of halitza and levirate marriage, as they are 

considered unrelated, and each wife is therefore permitted to 

marry anyone. And they, too, are permitted to marry her. 


The Gemara asks: But doesn’t the mishna teach that this is so 
even if the mother converted while pregnant with the first son, 
and the second converted independently? Granted, if you say 
that they are prohibited from marrying each other’s wives, this 
explanation is consistent with that which is taught: Even so 
they are prohibited from marriage. Although the first son was 
not conceived in sanctity and only his birth was in sanctity, 
whereas the second was both conceived and born in sanctity, 
and therefore they are like the sons of two different mothers, 
even so they are prohibited from performing levirate marriage 
with their sisters-in-law. But if you say they are permitted to 
marry each other’s wives, what is the meaning of the word even? 


The Gemara answers: The mishna means that although both of 
them were born in sanctity, and people might come to confuse 

them with Jews from birth, who may not marry their sisters-in- 
law, nevertheless they are permitted to marry each other’s 

wives. 


There are those who say a different version of this inference: So 
too, it is reasonable that they are permitted to marry their 
sisters-in-law, as the mishna teaches: Even if the mother con- 
verted while pregnant. Granted, if you say that they are permit- 
ted, this explanation is consistent with that which is taught: 
Even so they are permitted. Although both of them were born 
in sanctity, and people might come to confuse them with Jews 
from birth, nevertheless, they are permitted. But if you say that 
they are prohibited, what is the meaning of the word even? 


The Gemara answers: The mishna means that although the 
first son was not conceived in sanctity and only his birth 
was in sanctity, whereas the second was both conceived and 
born in sanctity, so that they are like the sons of two mothers, 
nevertheless, they are prohibited from marrying each other’s 
wives. 


The Gemara cites another proof. Come and hear: Two twin 
brothers" who are converts, and similarly twin brothers who 
are freed slaves, do not perform halitza for each other’s wives, 
and they do not perform levirate marriage with them, and if 
they engage in intercourse with them they are not liable to 
receive karet for engaging in intercourse with a brother’s wife. 
If they were not conceived in sanctity and only their birth was 
in sanctity, they do not perform halitza or levirate marriage, 
but they are liable for engaging in intercourse with a brother’s 
wife. If they were conceived and born in sanctity, they are like 
Jews from birth in all of their matters. In any event, the baraita 
is teaching that regular converts are not liable for engaging in 
intercourse with a brother’s wife. It can be inferred that while 
there is no liability by Torah law, 


Two twin brothers - Dixa Om I: If twin brothers who were 
not conceived in sanctity but were born in sanctity engage in 
intercourse with each other's wives, they are liable for engaging 
in intercourse with a brother's wife. However, halitza and levirate 


HALAKHA 


in the case of brothers who are not twins, if only one brother 
was conceived in sanctity, they are liable as well (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 1412-13, Sefer Nashim, Hilkhot Yibbum 
1:8; Shulhan Arukh, Yoreh De‘a 269:4). 


marriage do not apply to them. The Shakh cites an opinion that 
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Perek XI 
Dafo8 Amuda 


NOTES 


A gentile has no patrilineage - nb XK py: Patri- 
ineage is not recognized with regard to gentiles 
because, unlike matrilineage, patrilineage is a 
egal rather than a natural status. This is true not 
only because matrilineage is easily established, 
but because of the close connection between a 
child and his mother throughout pregnancy and 
his upbringing. It is for this reason that one’s sta- 
us as a Jew is established through matrilineage. 
However, a gentile inherits his father's estate, as 
hat is a legal, monetary issue unrelated to per- 
sonal status. 


Where the brother married her while he was 
still a gentile — ia 17D KIDIT: The Meiri main- 
tains that if their marital relationship continued 
after conversion, she is still considered his wife, 
even if they did not formalize their Jewish mar- 
riage. This ruling is supported by the Jerusalem 
Talmud. 


And said two statements — 09937 938 “vas: The 
connection between the statements is as follows: 
Just as a convert is considered reborn, so too is 
one who repents for his sin. With regard to his 
prophecy to the people of Nineveh, Jonah failed 
to understand this idea (see Jonah 4:1-3 and 
Arukh LaNer). 


BACKGROUND 

Cities overseas — 07 +393: This expression is 
understood by some ‘scholars as referring to Cae- 
sarea or Cyprus. In fact, the stories in the Talmud 
that involve cities overseas usually invoke them in 
order to solve a linguistic puzzle, since in the cities 
overseas a certain word is used with a specific 
meaning, or to describe an unusual occurrence, 
oftentimes an incidence of sin or an atypical hala- 
khic practice. For this reason, it is likely that when 
the Sages used this term they did so less to point 
to a geographic place and more to create a setting 
for pedagogic purposes. 


LANGUAGE 


Bench [safsal] — bpep: From the Latin subsel- 
lium, bench or seat. It was adopted in Hebrew 
and Aramaic. 
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there is a rabbinic prohibition, contrary to Rav Aha’s opinion. The 
Gemara answers: The same is true that there is no prohibition, either. 
And since the baraita wanted to teach in the latter clause that if they 
were born in sanctity they are liable, it also taught in the first clause 
that they are not liable. For this reason, the baraita mentions only the 
absence of liability. 


Rava said: With regard to that which the Sages said, that a gentile 
has no patrilineage,” do not say that it is because they are so steeped 
in licentiousness that they do not know the identity of their fathers 
with certainty, but if that identity is known, we are concerned that the 
paternity is recognized, with regard to the prohibition of intercourse 
with forbidden paternal relatives and other halakhic issues. Rather, even 
when it is known, we are still not concerned. 


The proof is from the case of two identical twin brothers, who were 
one drop that was divided into two and obviously have the same father, 
and yet it is taught in the latter clause of the baraita: They do not 
perform halitza and they do not perform levirate marriage, although 
they certainly have the same father. Learn from this that the Merciful 
One dispossesses the male gentile of his offspring, as it is written with 
regard to Egyptians: “Whose flesh is the flesh of donkeys, and whose 
semen is the semen of horses” (Ezekiel 23:20), i.e., the offspring of a 
male gentile is considered no more related to him than the offspring of 
donkeys and horses. 


The Gemara resumes its discussion of the dispute between Rav Aha bar 
Ya'akov and Rav Sheshet. Come and hear another proof, as Rabbi Yosei 

said: An incident took place involving Niftayim the convert, who 

married the wife of his maternal half brother, and the incident came 

before the Sages, and they said that there is no valid marriage for a 

convert. The Gemara asks: Is this possible? And if a convert betroths 

a woman who is not related to him, is his betrothal to her indeed inef- 
fective? Rather, modify the baraita and say that with regard to a con- 
vert there is no prohibition proscribing a brother’s wife. The Gemara 

concludes: What, is the baraita not referring to a case where the brother, 
her first husband, married her when he was already a convert, thereby 
proving that a convert is permitted to marry the wife of his deceased 

brother who was also a convert, even if they were maternal brothers? 


The Gemara answers: No, the baraita is referring to a case where the 
brother married her while he was still a gentile, and since he converted 
they are no longer married. The Gemara asks: If he married her while 
he was a gentile, what is the purpose of stating this obvious halakha? 
The Gemara answers: Lest you say the Sages should decree that the 
marriage is prohibited even in a case where the first husband married 
her while he was a gentile, due to the prohibition against their marriage 
if the brother married her when he was already a convert. The baraita 
therefore teaches us that there is no such decree. 


Come and hear another proof, as ben Yasiyan said: When I went to 
cities overseas,’ I found one convert who married the wife of his 
maternal half brother. I said to him: My son, who permitted this to 
you? He said to me: There is a local woman and her seven sons to 
whom this was permitted. On this very bench [safsal], Rabbi Akiva 
sat and said two statements: He said that a convert may marry the 
former wife of his maternal half brother, and he said that the verse 
“And the word of the Lord came to Jonah a second time, saying’ 
(Jonah 3:1) implies that the Divine Presence spoke with him only a 
second time. However, a third time the Divine Presence did not speak 
with him, i.e., Jonah did not receive any more prophecies. In any event, 
this baraita teaches that a convert may marry the wife of his maternal 
brother. What, is it not referring to a case where the convert’s brother 
married her when he himself was already a convert? 
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The Gemara answers: No, the baraita is referring to a case where 
the brother married her while he was still a gentile. The Gemara 
asks: If so, what is the purpose of stating this obvious halakha? 
The Gemara answers: Lest you say we should decree that marriage 
between a convert and the former wife of his brother is prohibited 
even if the brother married her while he was still a gentile, due to 
the prohibition against their marrying if the brother married her 
when he was already a convert. The baraita therefore teaches us that 
there is no such decree. 


And is that convert who cited Rabbi Akiva a reliable witness, despite 
the fact that the ruling affects him personally? Didn’t Rabbi Abba 
say that Rav Huna said that Rav said: With regard to any Torah 
scholar who teaches a ruling of halakha in a certain case and it 
comes to be, if he said it before the incident, one listens to him. 
And if not, if the ruling followed the incident, one does not listen 
to him. 


The Gemara answers: If you wish, say that the convert taught the 

ruling, and only afterward it came to be that he himself married his 

sister-in-law. And if you wish, say that he is reliable because he 

supported his ruling by stating that there was a practical case involv- 
ing a woman and her seven sons, in which Rabbi Akiva ruled that 
this kind of marriage is permitted. And if you wish, say that here it 
is different, as the convert stated a different incident with it." Since 

he cited an unrelated teaching of Rabbi Akiva in the same testimony, 
this teaching is also considered reliable. 


The Master said that Rabbi Akiva inferred from the verse “And the 
word of the Lord came to Jonah a second time, saying” that the 
Divine Presence spoke with him only a second time. However, a 
third time the Divine Presence did not speak with him. The Gemara 
asks: Isn’t it written with regard to King Jeroboam ben Joash: “He 
restored the border of Israel from the entrance of Hamath to 
the Sea of the Arabah, according to the word of the Lord, the 
God of Israel, which He spoke by the hand of His servant Jonah 
the son of Amittai, the prophet” (11 Kings 14:25)? Evidently, Jonah 
prophesied at least once more. 


Ravina said: Rabbi Akiva was saying that Jonah did not prophesize 
a third time about the issue of Nineveh. Rav Nahman bar Yitzhak 
said that this is the meaning of the phrase “According to the word 
of the Lord, the God of Israel, which He spoke by the hand of His 
servant Jonah the son of Amittai, the prophet”: It is not that Jonah 
had prophesized about the conquests of Jeroboam ben Joash, but 
rather that just as the fortune of Nineveh turned" from bad to good, 
so too, in the days of Jeroboam ben Joash, Israel’s fortune turned 
from bad to good. 


The Gemara resumes discussion of the dispute between Rav Aha bar 
Ya'akov and Rav Sheshet. Come and hear another proof: A convert 

whose birth was in sanctity but whose conception was not in 

sanctity has maternal kinship," i.e., his relationship to his mother’s 

relatives is recognized. However, he does not have paternal kin- 
ship." How so? Ifhe married his maternal half sister, who was born 

before him and converted, he must divorce her. Although by Torah 

law they are considered unrelated, the Sages rendered it prohibited 

for them to marry, lest he marry a maternal half sister who was born 

after him and is forbidden to him. If she is his paternal half sister, he 

may maintain her as his wife. Ifhe married his father’s maternal half 
sister, he must divorce her. 


HALAKHA 


The halakhot of forbidden relatives with regard to converts - they must separate only for three months, in order to discern 


DYI Nw Wa: Ifa gentile man is married to a relative forbidden 
to him by the Noahide mitzvot, e.g., his mother or his maternal 
sister, and they both convert, they must separate. However, if he 


between a child conceived in sanctity and one conceived before 
their conversion (Rambam Sefer Kedusha, Hilkhot Issurei Bia 14:13; 
Shulhan Arukh, Yoreh De'a 269:2-3; see Shakh). 


is married to a relative forbidden only to Jews and they convert, 


NOTES 

As the convert stated a different incident with it - 
ATMA MPN MWY WaXPt: The Ritva explains that a 
scholaris not suspected ‘of dishonesty i in ruling. Rather, 
there is suspicion that his personal interest will lead 
to inaccuracies. Therefore, if he cites another teaching 
in the same testimony, he is assumed to be citing a 
tradition that was handed down to him in a precise 
manner. 


Just as the fortune of Nineveh turned - Jaw ows 
my): Why does the verse compare Israel’s fortune 
specifically to Nineveh and not to other peoples 
whose fortunes turned from bad to good? Ramat 
Shmuel says that the verse hints to the ultimate fate 
of the people of Nineveh, who eventually returned to 
their sinful ways and whose divine punishment was 
therefore reinstated. Similarly, Israel's improved state 
did not last, as their deeds did not improve along with 
their improved situation. 


Has maternal kinship - ox Kw b w»: According to 
Rashi, this decree is based on the concern that this type 
of convert might marry his half sister who was born 
after him. Since they were both born as Jews, they are 
recognized as siblings and intercourse between them 
is prohibited. However, most commentaries explain 
that the decree's objective is to prevent the conclusion 
that converts went from a greater sanctity to a lesser 
one (Josafot; Ramban; Rashba). According to the latter 
opinion, this decree applies to all converts, not only to 
those who were born in sanctity. According to Rashi’s 
opinion, it does not. 
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NOTES 


And all other forbidden relatives are permitted to 
him — b nis nwa bp awa: Some commentaries 
maintain that the purpose of the decree prohibiting 
a convert from marrying his maternal relatives is to 
prevent converts from concluding that they went from 
a greater to a lesser sanctity. This concern does not 
apply to paternal relatives, because it is well known 
that neither a gentile nor a convert is considered 
related to his paternal family. The Ritva adds that this 
is true even when these relatives are forbidden by 
gentile law. Forsaking gentile law is not considered a 
essening of sanctity. 


One who married a woman and her daughter, 
etc. — 131 AAD AWK KYI: Rashi and Tosafot explain 
hat the baraita is referring to a gentile man who 
married a gentile mother and daughter, and they all 
subsequently converted. However, the Rambam rules 
hat this halakha applies to any man who marries a 
mother and daughter who are converts. The reason 
he must divorce one of them is due to the concern 
hat a man will marry a mother and daughter who 
are Jews from birth. 


The prohibition against engaging in intercourse 
with one's mother-in-law is weakened after his 
wife's death - xpos a> whp anya and inion: 

Tosafot ask: How can Rabbi Akiva consider this a weak- 
ened prohibition when he concedes that the man and 
his mother-in-law are liable to receive karet? They sug- 
gest that the prohibition against marrying a mother 
and a daughter who are converts is a rabbinic decree 
hat reflects the severity of the prohibition to engage 
in intercourse with a mother and daughter who are 
Jews from birth, upon which it is modeled. The Ram- 
ban maintains that a man who engaged in intercourse 
with his mother-in-law after his wife's death is not 
iable to receive karet. He cites the Gemara’s interpreta- 
ion as support. 


HALAKHA 


Forbidden relatives with regard to converts - niw 
Da: Although a convert is considered like a new- 
born, the Sages rendered it prohibited for him to marry 
his maternal relatives. However, they did not prohibit 
him from marrying his paternal relatives. Consequently, 
a convert may marry his father's brother's wife, his son's 
wife, and his father's wife, as well as his mother's pater- 
nal sister and his own paternal sister. The Tur maintains 
that all relatives that are forbidden to any descendant 
of Noah remain forbidden to a convert, and therefore 
his father's wife and sister are forbidden to him as well. 
The Rema mentions only that his father's wife is for- 
bidden, not his father’s sister (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 14:13, and Kesef Mishne there; Shulhan 
Arukh, Yoreh De‘a 269:2-3, and Biur HaGra there). 


One who married a woman and her daughter - xw3 
AND TPX: Ifa man married two converts who are 
mother and daughter, or who are two maternal sisters, 
he may maintain one of them as his wife but must 
divorce the other (Shulhan Arukh, Yoreh De'a 269:5). 


If his wife died, he is permitted to maintain his 
mother-in-law as his wife — iniana 02 iny AN: 

Ifa man married a convert and she died, he may then 

marry her mother, as the Sages prohibited this mar- 
riage only during the wife's lifetime. This ruling is in 

accordance with the opinion of Rabbi Akiva, following 

the principle that Rabbi Akiva’s opinion is accepted 

when only a single colleague of his disagrees with it 
(Shulhan Arukh, Yoreh De'a 269:6). 
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If she is his father’s paternal half sister, he may maintain her as 
his wife. If she is his mother’s maternal half sister, he must 
divorce her. If she is his mother’s paternal half sister, Rabbi Meir 
says he must divorce her, and the Rabbis say he may maintain 
her. This is as Rabbi Meir would say: Any relative forbidden due 
to kinship with the mother, whether the woman is his paternal 
relative, e.g., his father’s maternal half sister, or his maternal rela- 
tive, he must divorce her. However, if she is forbidden due to the 
father, he may maintain her. 


And he is permitted to marry his maternal brother’s wife and 
his father’s brother’s wife, and all other forbidden relatives are 
also permitted to him." The expression: And all other relatives 
are also permitted to him, is added to include the father’s wife." 


With regard to one who married a woman and her daughter“ 
and they converted, he may remarry one but must divorce the 
other one. He should not marry her ab initio. If his wife, the 
daughter, died, he is permitted to maintain his mother-in-law as 
his wife. And some teach that he is prohibited from maintaining 
his mother-in-law. 


In any event, this baraita teaches that he is permitted to marry 
his brother’s wife. The Gemara asks: What, is it not referring to 

a case where his brother married her when he was already a 

convert? The Gemara answers: No, it is referring to a case where 

he married her while he was a gentile. The Gemara asks: If so, 
what is the purpose of stating this obvious halakha? The Gemara 

answers: Lest you say that the Sages should decree that the mar- 
riage is prohibited if the brother married her while he was a gen- 
tile, due to the prohibition against their marriage if the brother 
married her when he was already a convert. The baraita therefore 

teaches us that there is no such decree. 


The Master said: If one married a woman and her daughter and 
they converted, he may remarry one but must divorce the other 
one. He should not marry her ab initio. The Gemara asks: Now 
that he must divorce her, is it necessary to state that he should 
not marry her ab initio? The Gemara answers: That statement is 
standing there, i.e., it is referring to the previous sentence, and 
this is what it is saying: Those wives that the Sages said that he 
may maintain, e.g., his paternal half sister, he should not marry 
them ab initio. 


The baraita taught: Ifhis wife, the daughter, died, he is permitted 
to maintain his mother-in-law" as his wife. And some teach that 
he is prohibited to maintain his mother-in-law. The Gemara 
comments: One of the teachings is in accordance with the opin- 
ion of Rabbi Yishmael, and the other one is in accordance with 
the opinion of Rabbi Akiva. 


The one who prohibits the convert from maintaining his mother- 
in-law is in accordance with the opinion of Rabbi Yishmael, who 
said that one’s mother-in-law after his wife’s death remains for- 
bidden to him to the same degree as during her lifetime. And 
therefore, with regard to a convert, the Sages decreed that she 
is forbidden to him, lest one marry his mother-in-law who is a Jew 
from birth after his wife’s death. And the one who permits him 
to maintain her is in accordance with the opinion of Rabbi Akiva, 
who said that the prohibition against engaging in intercourse 
with one’s mother-in-law is weakened after his wife’s death," as 
they are not liable to receive the death penalty. And therefore, 
with regard to a convert, the Sages did not decree that she is 
forbidden to him. 


This file may not be reproduced or distributed in any form without express permission 


Jens ayn ow won 99 
-nD Ow) ew ManyAT Da 
D2 TMX) inns pydin avatx 

FIN 


any nox pydin nwhwi reat 
ma nin yas INYA) DDN 
INKS) DIX bgt 


bax sare vm yon xp "A 
TAPI VPT XK? - MBIA MID 
pw 


KYT enim) py din A sean” er 
be Kby plat sn sma) Kga 
xan bt AT DD IM IN 

sept a 


- PIS PRY Spo PMs ypa” 
PPAP pms PROI PYN prea 
ARPI KPP ITS VARD ND 
1 PINS POP ANT 1 PN INP 
PA pr YIM DNT pa pris - ONT 

pay a7 


-DNI PRY ypa Des pyp 
papm -DD pew pryn m> 
-DNT A prs spa OTD pyp 

pama N pydin tg ig 


With regard to five women" whose off- 
MISHNA : 


spring were mixed," i.e., their lineage 
became indeterminate, and they had other sons as well who were 
not mixed, and the mixed sons matured and married women and 
subsequently died, then four sons who were not mixed, each one 
from a different mother, must perform halitza with one of the 
widows, as she might be the sister-in-law of any of them. And one 
son of the mother whose sons did not perform halitza may per- 
form levirate marriage with her instead of halitza; even if she is 
not his sister-in-law, once she has received halitza from the others 
she may marry any man. 


Subsequently, he and three of the four other sons must perform 
halitza with one of the remaining widows, and the other one may 
perform levirate marriage. When this process has been com- 
pleted for all the widows, four halitzot and a levirate marriage 


are found altogether for each and every widow. 
The Gemara infers from the mishna that 


GEMA halitza specifically is performed first, 


and afterward levirate marriage. However, levirate marriage 
may not be performed first, as that would breach the prohibition 
against a yevama engaging in intercourse with a member of the 
public, if she is not his sister-in-law. 


The Gemara asks: What is the reason for the mishna’s ruling that 
the son who performed levirate marriage and three of the four 
others must perform halitza with one of the remaining widows, 
and the remaining son may perform levirate marriage? Why can’t 
the same son who performed levirate marriage with the first widow 
be the one to perform levirate marriage with the other widows, too, 
after the other four sons perform halitza? The Gemara answers: 
Do not say that one of the brothers may perform levirate mar- 
riage with all of them. Rather, each one of them should perform 
levirate marriage with one, as perhaps one will happen upon his 
own" sister-in-law, whereas if one performs levirate marriage with 
all of them, the others will not have a chance to perform the mitzva. 


§ A continuation of a case in the mishna is stated in a baraita: If 
some of them are brothers," and some of them are not brothers, 
the brothers perform halitza and those who are not brothers 
perform levirate marriage. The Gemara asks: What is the baraita 
saying? Rav Safra said that this is what it is saying: If some of 
the sons who were not mixed are only paternal brothers of the 
mixed sons, and some of them, in addition to being paternal half 
brothers, are also maternal half brothers of other members of 
the mixed group, then the maternal half brothers must perform 
halitza with all of the women, since each of them might be his 
maternal sister-in-law, who is forbidden to him, as levirate mar- 
riage applies only to a paternal sister-in-law. And those who are 
only paternal brothers perform levirate marriage. 


The baraita continues: If some of them are priests and some 
of them are not priests, the priests perform halitza, and 
those who are not priests perform levirate marriage, as it is 
prohibited for a priest to marry a woman who underwent halitza. 
If some of them are priests and some of them are maternal half 
brothers, both these and those perform halitza and not levirate 
marriage. 


NOTES 


rom the publisher 


HALAKHA 


Women whose offspring were mixed - 121ynaw Dw) 
rnin: If five women had sons who were known to be 
theirs, and they all gave birth together in hiding, and their 
children from these births were mixed, and these sons 
subsequently got married and died, leaving their wives 
with levirate bonds to the sons who were not mixed, four 
of the sons must perform halitza with one of the wives, 
and the fifth may marry her. This procedure is performed 
with all of the women (Rambam Sefer Nashim, Hilkhot 
Yibbum 8:10; Shulhan Arukh, Even HaEzer 176:8). 


If some of them are brothers, etc. — 121 prx nspa: If 
some of the sons who were not mixed are priests and 
others are not, the priests perform halitza but not levirate 
marriage, while the others may perform levirate marriage. 
Similarly, if a number of these sons are paternal brothers of 
some of the mixed sons and maternal half brothers of oth- 
ers, those brothers perform halitza and the other paternal 
brothers may perform levirate marriage. If some were 
priests and the others maternal half brothers, all of them 
perform halitza and not levirate marriage, in accordance 
with the ruling of the baraita, as explained by Rav Safra 
(Shulhan Arukh, Even HaEzer 176:8). 


Five women — mwa Wan: Why does the mishna refer to a case 
of five women when its ruling applies to a case of two or three 
women as well? In Melekhet Shlomo, it is explained that it is 
common for the mishna to use a quantity that is constantly 
readily accessible, like the five fingers of a hand. In Tosefot 
Yom Tov, it is suggested that since there is a mishna in Kid- 
dushin that discusses a case involving five women, the mishna 


here uses the same number, although here it has no special 
significance. 


Perhaps one will happen upon his own — ab KAI xoy 
mvt: It is pointed out in Arukh LaNer that although if one 
brother performs levirate marriage with all of the widows, that 
will guarantee that the mitzva of levirate marriage will be per- 


formed once, it is preferable that each brother perform levirate 
marriage once, as this way there is a chance that more than 
one of the them will fulfill the mitzva. Furthermore, having 
five wives is normally a significant burden. The latter rationale 
also explains why the mishna discusses a case involving five 
women. 
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NOTES 

With his daughter due to uncertainty - pap inab: 
Later commentaries ask how a father is allowed 
to perform halitza with his daughter, in light of the 
statement of the Gemara that a king may not perform 
halitza because having someone spit in front of him is 
demeaning (Sanhedrin 19b). How may a daughter spit 
in front of her father? In Arukh LaNer, it is answered that 
a father may waive his honor, as opposed to a king, and 
he may therefore perform halitza. 


And a mamzer — 3: The opinion that the child of a 
male gentile or slave and a Jewess is a mamzer is not the 
accepted ruling. However, it is noted in Yam shel Shlomo 
that it is possible for the couple to have five types of 
children according to the accepted ruling as well. If the 
couple under discussion bore a son while the male was 
a slave and the master subsequently freed the son, he 
belongs to the category of freed slaves. 
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§) The Sages taught: There is a case in which one performs halitza 
with his mother due to uncertainty, or with his sister due to 
uncertainty, or with his daughter due to uncertainty." This is 
the halakha despite the fact that a levirate bond cannot be created 
between these relatives. 


How so? If his mother and another woman had two sons, one each, 
and they then gave birth to two other sons in hiding,’ whose 
identities were confused, such that their lineage was consequently 
indeterminate, and the known son of this woman came and mar- 
ried the mother of that other known son, and the known son of 
that woman married this son’s mother, and they died without 
children, the halakha is that this one of the mixed sons performs 
halitza with both women, as it is unknown which is his mother 
and which his yevama, and that one likewise performs halitza 
with both women. It is therefore found that each one of them 
performs halitza with his mother, due to the uncertainty. 


‘There is a case where a man performs halitza with his sister due to 
uncertainty. How so? If his mother and another woman gave 
birth to two females in hiding, and they were mixed, and the 
paternal, but not maternal, half brothers of this man and of the 
son of the other woman came and married them, and those half 
brothers died without children, the halakha is that the living 
half brothers perform halitza with both wives, each with his half 
sister-in-law. It is therefore found that one performs halitza with 
his half sister due to uncertainty. 


There is a case where one performs halitza with his daughter due 
to uncertainty. How so? If his wife and another woman gave birth 
to two females in hiding, and they were mixed, and his brothers 
and the brothers of the other woman's husband came and married 
them, and they died without children, then this one performs 
halitza with his daughter due to uncertainty, and that one also 
performs halitza with his daughter due to uncertainty. 


§ Following the previous baraita, the Gemara cites two additional 
baraitot that discuss unusual family situations. It is taught in a 
baraita that Rabbi Meir would say: A man and a woman can some- 
times bear children of five nations, i.e., of five separate categories 
of lineage. 


How so? If a Jew bought a slave and a maidservant from the 
market, and the slave and maidservant had two children at the time, 
and one of these children converted, it is found that one child is 
a convert and the other one is a gentile. If the master immersed 
the slave and maidservant for the sake of giving them the status of 
slaves, and they engaged in intercourse with each other and had 
a child, here there are three children in the family who are a convert, 
and a gentile, and a slave. If he freed the maidservant, which 
renders her a Jewess, and her husband the slave engaged in inter- 
course with her, and they had another child, here there are a con- 
vert, a gentile, a slave, and a mamzer." The offspring of a slave and 
a Jewess, according to Rabbi Meir, have the same status as a son 
born from an incestuous or adulterous relationship. If the master 
subsequently freed both the maidservant and the slave and mar- 
ried them to each other and they had another child, here there are 
a convert, a gentile, a slave, a mamzer, and a regular Jew. 


And they gave birth to two sons in hiding — w3} wv hy 
ama: Archaeological evidence suggests that this is not merely 
a theoretical construct, but situations like these were not uncom- 
mon in mishnaic times. Caves have been found in the Judean 


BACKGROUND 


families lived during the bar Kokheva rebellion. It is not surpris- 
ing that under these conditions newborn babies may have been 
difficult to identify with certainty. This eventually led to questions 
about personal status, as described in the Gemara here. 


Desert that were clearly used as dwelling places where entire 


This file may not be reproduced or distributed in any form without express permission from the publisher 


by KaT tani ta 79 pawn xp NA 
awa than ma na 


DiD wax me spi w pI 
say nb byw Paya ADDN Wax 
mag Tw) 12 DI pre pa mB 
VER 93 AN9 TAVI ASYA TOWT 
DiI ware mx I2 M KYA. 

Angina tare) 


sO WRIT AND I yawn KPN 
HAINW Yodo 7070A NTIN 
POW NT KPY MPD IANI? 

PRTI NY 19 


Tha aTh syne mex 909 
Dw Nw MANA bean anys 
paan Kb) 1 pydin - noon ya ann 
IN OR PAD VIS TPS POD KITY 

Wats 


The Gemara asks: What is the baraita teaching us? The Gemara 
answers: It is teaching us that if a gentile or a slave engaged in 
intercourse with a Jewish woman," their offspring is a mamzer. 


The Sages taught: There is a case in which a man sells his father 
in order to collect his mother’s marriage contract for her. How 
so? A Jew bought a slave and a maidservant from the market, 
and they had a son, and the master freed the maidservant and 

married her, and he arose and wrote that all his property should 

go to her son," including her son’s father, the slave. It is found 

that this son, after receiving the master’s property, might sell his 

father to collect for his mother her marriage contract. 


The Gemara asks: What is the baraita teaching us? The Gemara 
answers: The entire baraita is the statement of Rabbi Meir, 
and it is teaching us that although the legal status of a slave is 
like that of movable property," and there are those who hold that 
movable property cannot be mortgaged, Rabbi Meir holds that 
movable property is mortgaged for a marriage contract." This 
is also Rabbi Meir’s ruling elsewhere. Therefore, one might be 
obligated to sell his slave to pay a marriage contract. And if you 
wish, say that it is teaching us this: The legal status of a slave is 
like that of real estate, and therefore, according to all opinions 
one is obligated to sell his slave to pay a marriage contract. 


MI S H N A With regard to a woman whose offspring 


was mixed with the offspring of her 
daughter-in-law," and their lineage was consequently indeter- 
minate, and the mixed sons matured and married women, and 
subsequently they died, the certain sons of the daughter-in- 
law perform halitza with the wives, but not levirate marriage, 
as with regard to each wife it is uncertain whether she is his 
brother’s wife, and therefore his yevama, and uncertain whether 
she is his father’s brother’s wife, who is forbidden to him. 


HALAKHA 


If a gentile or a slave engaged in intercourse with a Jew- 
ish woman — yw naby 271 Jay i: If a gentile or a slave 
engage in intercourse with a mamzeret, the child is a mamzer. If 
she is has unflawed lineage, the child is also unflawed, whether 
or not she was married at the time that he was conceived. How- 
ever, he is unfit for the priesthood (Yevamot 48a—b; Shulhan 
Arukh, Even HaEzer 4:19). 


The legal status of a slave is like that of movable property — 
ubun tay: If one states: All of my movable property is hereby 
given to so-and-so, his slaves are included in the gift (Shulhan 

Arukh, Hoshen Mishpat 248:10). Although the Gemara'’s dilemma 

concerning the legal status of a slave is left unresolved, the Ba'al 
Halakhot Gedolot rules that it is like that of movable property 
with regard to the laws of mortgage. 


Movable property is mortgaged for a marriage contract — 


aan geta] oon: The Gemara concludes in other trac- 
tates that movable property is not mortgaged for a marriage 
contract, contrary to Rabbi Meir'’s opinion. However, the geonim 
instituted that all of the husband's possessions, including his 
movable property, are mortgaged for his wife's marriage con- 
tract (Shulhan Arukh, Even HaEzer 100:1). 


A woman whose offspring was mixed with the offspring 
of her daughter-in-law - ands wha ath IWW mere: If a 
woman and her daughter-in- law who both had sons then gave 
birth to two sons in hiding, and the sons were mixed, and when 
they matured, they married and died childless, then the certain 
sons of the daughter-in-law first perform halitza with the two 
wives, and afterward the sons of the elder woman may perform 
either halitza or levirate marriage (Rambam Sefer Nashim, Hilkhot 
Yibbum 8:4; Shulhan Arukh, Even HaEzer 176:5). 


NOTES 

And wrote that all his property should go to her son - 
ma YDD) bs an3): The commentaries counter that the 
recipient ofa gift is not obligated to pay the marriage con- 
tract of the giver. It is explained in Tosefot HaRosh that the 
case is referring to the gift of one who is on his deathbed, 
which is mortgaged for payment of the marriage contract, 
just like inheritance. The Ritva answers that apparently the 
master stipulated that the son is obliged to pay his mother's 
marriage contract from the property. 
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NOTES PIIN N psdin IX - mT na 
It is uncertain whether she is...his brother's son’s ; ‘ R Sy , Ea en 
wife - YNN Ja NWX...pap: In the Jerusalem Talmud, it PAYJI NONI PIN NWS ppe 
is concluded from here that one may marry the widow 
of his brother's son. The commentaries ask how this 
possibly could have been prohibited. In Korban HaEda, it 
is suggested that perhaps one would have thought that 
she should be considered a secondary forbidden relative. 
Others explain that the potential problem with this mar- -TRI 2b DIJA, DWT ina 
riage is that the mitzva of levirate marriage cannot be noa sap ii ery. ` ybi 
performed here. If the husband dies childless the wife noy PAR uy poan Kn] vin 
would be exempt from levirate marriage, as the potential = aban nab VAN OTIS TW) VIY 
yavam is her father. DD 1X) yin NX 

HALAKHA 
The sons of certain, unflawed lineage were the ones 
who died, etc. — 3) Ww Wm: If the certain sons of 
the elder woman and her daughter-in-law died, creating : 
a levirate bond between their wives and the mixed sons, | ~ MNS Ta aT IWM nis 
the wives of the older woman's sons perform halitza but pon prim manna Dodi bx "I 
not levirate marriage. However, one mixed son performs i A ee . 
halitza with the wives of the daughter-in-law’s sons, and (yaa TY 
afterward the other may perform levirate marriage if 
he wishes (Rambam Sefer Nashim, Hilkhot Yibbum 8:5; 
Shulhan Arukh, Even HaEzer 176:6). 
BACKGROUND 


Uncertain whether she is his brother's wife or his brother's 
son's wife — PAX NK NW POD VIN MWK PAD: Leah has three 
sons: Levi, Reuven, and Shimon. Levi and his wife, Osnat, have 
two sons, Efrayim and Menashe. Leah and Osnat gave birth 
when they were in hiding, and because of the confusion they 
could not identify whether Zerah is Leah's or Osnat’s son. If 
Zerah later dies childless, his wife is a yevama, but the identity 
of her yavam is unclear. Efrayim and Menashe may perform 
only halitza, as Zerah might be their uncle, whose wife would 
be forbidden to them as their aunt. However, after they perform 
halitza, Reuven and Shimon can choose whether to perform 
halitza or \evirate marriage; if Zerah is their brother, levirate 
marriage would be valid; if not, she is permitted to marry them 
as the widow of their brother's son. 
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However, the certain sons of the elder woman, i.e., the mother-in- 
law, perform either halitza or levirate marriage, as with regard to 
each wife it is uncertain whether she is his brother’s wife, in which 
case levirate marriage is valid, or his brother’s son’s wife,“’ in which 
case she is permitted to him, after having performed halitza with a 
son of the daughter-in-law. 


If the sons of certain, unflawed lineage were the ones who died," 
then the mixed sons perform halitza with the widows of the elder 
woman’s sons but not levirate marriage, as it is uncertain whether 
she is his brother’s wife or his father’s brother’s wife. With the 
widows of the certain sons of the daughter-in-law, one of the 
mixed sons performs halitza, in case she is his brother's wife. And 
the other one performs levirate marriage, as even if she is his 
brother’s son’s wife, she is permitted to him. 


In the case of a priestess whose offspring was mixed with her 
maidservant’s offspring, they may partake of teruma, as both a 
priest and the slave of a priest partake of teruma. And they receive 
one share of teruma in the granary. 


Leah 


Shimon 
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And they may not become ritually impure with impurity 
imparted by a corpse, as each of them might be a priest. And 
they may not marry women, whether unflawed women, 
who may not marry a slave, or women unfit to marry into 
the priesthood, as with regard to each of them it is uncertain 
whether he is a priest or a slave. If the mixed sons matured and 
freed each other, they may marry women fit to marry into the 
priesthood, as a freed slave may marry such women. However, 
neither may marry a woman unfit for the priesthood, in case he 
is a priest. 


And they may not become ritually impure with impurity 
imparted bya corpse, since they are uncertain priests. However, 
if they became impure, they do not receive the forty lashes,’ 
as each of them might not be priest. And they may not partake 
of teruma, as one of them is not a priest. However, if they ate 
teruma unwittingly they do not pay’ the principal and the 
additional fifth,’ as each of them might be a priest. And they do 
not receive a share of teruma in the granary, as neither can 
prove that he is a priest. However, they may sell the teruma 
that they remove from their own produce, and although they 
may not eat it, the money is theirs. Since it cannot be proven 
with regard to either of them that he is not a priest, teruma 
cannot be appropriated from them. 


And they do not receive a share of the consecrated offerings 
of the Temple, as each of them might not be a priest. And one 
may not give them consecrated offerings to sacrifice for the 
same reason. However, the hides of their own offerings may 
not be appropriated from their possession, as it cannot be 
proven with regard to either of them that he is not a priest. 


And they are exempt from giving a priest the foreleg, and from 
giving him the jaw, and from giving him the maw’ of their 
non-consecrated kosher animals. And with regard to either of 
them, the firstling of his kosher animal should graze’ until it 
becomes unfit to be sacrificed, i.e., until it gets a blemish. It is 
against his interest to sacrifice the animal before it gets a blemish, 
thereby letting it be eaten by the priests. Once it gets a blemish, 
it cannot be appropriated from him. Since he is possibly a 
priest, he may claim that the animal is the property of a priest. 
The animal then becomes his private property, and he may eat 
it if he wishes. And in general, we place upon him both the 
stringencies of priests and the stringencies of Israelites." 
G E M A It is stated in the mishna that if the 
sons of certain, unflawed lineage were 


the ones who died, the mixed sons perform halitza with the 
widows of the elder woman’s sons, but not levirate marriage. 
The Gemara asks: Does this indicate that because these sons 
were mixed up they are rendered unfit? The fact that their 
lineage is unclear should not render them unfit. Rava Pappa 
said: Say that the correct wording is: And if the certain sons 
were the ones who died. 


It is stated in the mishna that with the widows of the certain 
sons of the daughter-in-law, one of the mixed sons performs 
halitza and the other one performs levirate marriage. The 
Gemara comments that halitza is specifically performed first, 
and afterward levirate marriage. However, levirate marriage 
is not performed first, because if she is not his own yevama but 
rather his brother’s daughter-in-law, doing so breaches the 
prohibition against a yevama engaging in intercourse with a 
member of the public. 


BACKGROUND 

Receive the forty lashes — D»yaIK7 paio: These forty 
lashes are a form of punishment. The victim is tied to a 
post in a leaning position and whipped on his back and 
his chest. The Sages interpreted the verse “Forty stripes 
he may give him, he may not exceed” (Deuteronomy 
25:3) to mean that the number of lashes administered 
per transgression is thirty-nine. However, if the victim 
cannot survive that number of lashes, he receives the 
number he can bear. Prohibitions are, as a rule, punishable 
by lashes, although there are several exceptions. Lashes 
are not administered unless the sinner was forewarned 
immediately prior to his transgression and there are two 
witnesses to the transgression. According to halakha, a 
court of three is required in order to administer lashes. 


Additional fifth - win: The additional fifth of the value 
of an article is added to its price as a fine or to emphasize 
its importance. For example, when one redeems his own 
second tithe, he must add an extra fifth of its value (see 
Leviticus 27:31). 


The foreleg, the jaw, the maw - mI pT oyna YINI: 
The Torah commands that these portions be given to a 
priest when non-consecrated animals, i.e., cattle, sheep, 
and goats, are slaughtered for consumption (see Deuter- 
onomy 18:3). No sanctity is attached to these gifts, and 
once they have been given to a priest he may give or sell 
them to a non-priest. 


NOTES 
However if they ate they do not pay — j2t bows ON} 
pawn: Although they are not liable to pay for the teruma, 
in order to atone for their possible transgression they 
must separate as teruma an amount of produce that is 
equivalent to the value of the principal and the addi- 
tional fifth of the teruma that they ate. They may sell this 
produce to priests and keep the money, as it cannot be 
proved that either of them is not a priest (Tosafot; Tosefot 
HaRosh). 


The firstling of his should graze - nyin xm inia: Rashi 
maintains that this halakha is referring to when the 
Temple is standing. From the time of the destruction of 
he Temple, all firstlings were left to graze, and therefore 
his teaching is irrelevant nowadays. However, other com- 
mentaries question this opinion, since if this person of 
uncertain lineage is not a priest, it is prohibited for him 
o delay the offering of the firstling, although he stands 
o gain when it gets injured. One answer is that this case 
does not involve a firstling of the uncertain priest's own 
flock. Rather, it pertains to an animal that the mixed sons 
inherited from the father, who was a priest. Since the pro- 
hibition against delaying one's offerings does not apply to 
an inheritor, they may wait for the animal to get injured. 


And we place upon him both the stringencies of priests 
and the stringencies of Israelites — »ya1n voy panin 
oye yam DTD: Some ask why the mishna does 
not add that they cannot recite the priestly blessings. They 
answer that an uncertain priest may recite the blessings 
(Mei Neftoah). 
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NOTES 


Isn't it obvious that they receive one share — pon 
wD INK: Rashi has a different version of the text: 
Can it enter your mind that they receive one share? He 
explains that according to the initial understanding of 
the mishna, they receive everyone's shares. The Rid inter- 
prets Rashi’s version differently: How can they force the 
owner of the granary to give them a share? Doesn't he 
have the right to choose whether or not to give them a 
share of his teruma? 


Now consider...the animals of the righteous, etc. - 
op AY bw pata saw: The Gemara is referring to 
Rabbi Pinehas ben Yatir’s donkey, which refused to eat 
odder that had not been tithed, as recounted in tractate 
Hullin (7a). The Gemara reasons that if God prevents the 
animals of the righteous from sinning, He certainly does 
he same for righteous people themselves. Based on that 
source, Josafot assert that this protection applies only to 
he consumption of forbidden food. Therefore, they omit 
he Gemara’s question here. However, in Sefer HaYashar, 
Rabbeinu Tam maintains that the Gemara's question 
does not contradict the assertion of Tosafot, as Rabbi 
Elazar bar Tzadok’s testimony might have led to a slave 
consuming food permitted only to a priest. 


Not competent - 77 22 wh: Rabbeinu Hananel 
explains that due to their incompetence, these people 
might lose the teruma or not preserve it in a proper 
state of purity. The Rashba questions this explanation, as 
the baraita allows sending them teruma to their homes. 
The Ritva answers that presumably there is a compe- 
tent adult at their home who will ensure that they take 
proper care of the teruma. 


HALAKHA 


To whom one may not distribute teruma — prin px 
mann om: There are ten types of priests to whom 
teruma is not distributed: A deaf-mute, an imbecile, a 
minor who is not yet capable of reciting the priestly 
blessing, a tumtum, a hermaphrodite, a slave, a woman, 
an uncircumcised man, a ritually impure man, and a 
priest who married a woman who is unfit for him. In all 
these cases, teruma may be sent to their homes, with the 
exception of an uncircumcised man, a ritually impure 
man, and one who married an unfit woman (Rambam 
Sefer Zera’im, Hilkhot Terumot 12:22). 


194 


be reproduced or distributed in any form without express permission from the publisher 


pws TMs PID ADVIE ny" 
AND PIN NDS 


1297 IMD PPN PX D'S PD BA 
POI pore 07 tay jI yD DX NYY 
HITAY i3712 ox NYY tay) mann 
Ang bine Ani pi a TD TT 
Dx) ayy Dawa nA — 2X i OX 

om bawa 4 Wn MN TD Tay 


manna poya yn ar nbw snipaa 
vI Kb pi vat bw inipna J 
pont) manan poy 


oe PÄTS qa why 937 Ja xn 
ay bin sims MTY Kby WI w 
33 by nah 


naa xn 1a inp es a 
yaw bax pyy mps pp by nypa 


TATI tay NYT wpa KDPR KYN 
TINI VDI ATT WNI NIN 9 Dy 
O ATI MINSA TIONI 


TNN DN? PPN pag TWI paan 
EPID Wn DN nis maa 
ONT apm isin DW 
TPY TWX KYN KOUT bwm 
- Dnd E pawn no) $ nin 
Moin APRU AW KD) KYN YIN 


b 


TWT- opi mew wan Kawa 
D DIVIN) Dw AMY 


YEVAMOT ' PEREK XI: 99B > :O¥ ATK” PID 


§ It is stated in the mishna that in the case of a priestess whose 
offspring was mixed with her maidservant's offspring, they receive 
one share of teruma in the granary. The Gemara asks: Isn’t it obvi- 
ous that they receive one share" and no more? Rather, say that 
they receive a share as one, i.e., they receive a share at the granary 
only if they come together. 


The Gemara comments: According to this modification, we have 

learned in the mishna a ruling that is in accordance with the one 

who said that one may distribute teruma to a slave only if his 

master is with him, as it is taught in a baraita: One may distrib- 
ute teruma to the slave ofa priest who is possibly a priest himself 
only if his master is with him; this is the statement of Rabbi 

Yehuda. Rabbi Yosei says that teruma is distributed to him alone, 
even without the accompaniment of his master, as he can say: If 
Iam a priest, give me teruma due to my own priesthood, and if 
Iam the slave of a priest, give me due to my master. 


The Gemara explains the background behind this dispute: In 
Rabbi Yehuda’s place, they would elevate a person to the pre- 
sumptive status of priesthood for the purpose of lineage on the 
basis of his having received teruma. If they saw a person receive 
teruma, they would assume that he is a priest and testify to that 
effect. Therefore, teruma was not distributed to someone who 
might be a slave, unless he was accompanied by his master, lest the 
slave be assumed to be a priest himself. Conversely, in Rabbi 
Yosei’s place they would not elevate a person to the presumptive 
status of priestly lineage on the basis of his having received teruma. 
Therefore, he was allowed to receive teruma independently. 


It is taught in a baraita that Rabbi Elazar bar Tzadok said: In all 
my days I never had the opportunity to testify in court, besides 
one testimony, and they promoted a slave to the presumptive 
status of priesthood on the basis of my word. Although they 
presumably examined the matter carefully, an error occurred. 


The Gemara asks: Can it enter your mind that they actually pro- 
moted him? Now consider: If, even through the animals of the 
righteous," the Holy One, Blessed be He, does not bring about 
a stumbling block, then through the righteous themselves, all 
the more so is it not so that He does not bring about stumbling 
blocks? 


Rather, say that this is what Rabbi Elazar bar Tzadok meant: They 

sought to promote a slave to the presumptive status of priest- 
hood on the basis of my word. How did this happen? Rabbi Elazar 

bar Tzadok saw a man receiving teruma in Rabbi Yosei’s locale 

and went and testified in Rabbi Yehuda’s locale about what he 

saw, not realizing that this testimony would be sufficient grounds 

to assume that the man is a priest. Since teruma is distributed there 

only to priests, the slave was almost promoted to the presumptive 

status of priesthood erroneously. 


§ The Sages taught: There are ten types of priests to whom one 
may not distribute teruma' in the granary, and they are: A deaf- 
mute, an imbecile, and a minor, a person whose sexual organs 
are concealed [tumtum], anda hermaphrodite, and a slave, and 
a woman, and an uncircumcised man, and a ritually impure 
man, and one who marries a woman who is unfit for him, i.e., 
who is unfit to marry a priest. And with regard to all of them, one 
may send teruma to them, to their homes, with the exception of 
a ritually impure man and one who marries a woman who is 
unfit for him. 


The Gemara asks: Granted, teruma may not be distributed 
to a deaf-mute, an imbecile, and a minor, as they are not 
competent,” and it is unbecoming to give them teruma in public. 
It is also inappropriate to distribute teruma to a tumtum and a 
hermaphrodite, 
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as they are each an unusual creature of their own kind. With 
regard to a slave it is also clear, since if he is given teruma, per- 
haps the court will come to elevate him" to the presumptive 
status of priestly lineage. Teruma may not be distributed to an 
uncircumcised man and a ritually impure man, because these 
situations are repulsive" and it is unseemly to give them teruma 
in public. One may not distribute teruma to one who marries a 
woman unfit for him, due to a penalty that expropriates his 
priestly rights as long as he persists in his transgression. But for 
what reason is teruma not distributed to a woman? 


Rav Pappa and Rav Huna, son of Rav Yehoshua, disagree 
on this issue. One said that it is due to the case of an Israelite 
woman who was married to a priest and got divorced, thereby 
losing her permission to partake of teruma. Teruma is not dis- 
tributed to women in public at all, lest this divorcée continue to 
receive teruma. And the other one said that it is due to the 
concern that the owner and the woman might be alone together 
in the granary. 


The Gemara asks: What is the practical difference between 
them? The Gemara answers: The practical difference between 
them is in the case of a granary that is close to town but is not 
frequented by people. Because it is close to town, the owner of 
the granary would know if she was divorced. However, since 
there are not many people there, the concern about their being 
alone together remains. Alternatively, there is a practical differ- 
ence in the case of a granary that is distant but is frequented 
by people. There, there is concern that the owner of the granary 
might not know if she was divorced, but the concern that they 
might be alone together does not exist. 


It is stated in the baraita under discussion: And with regard to 
all of them, one may send teruma to them, to their homes, with 
the exception of a ritually impure man and one who marries 
a woman unfit for him. The Gemara infers: However, to an 
uncircumcised man one may send it." What is the reason? 
How does he differ from an impure man? 


The Gemara answers: One may send him teruma. It is because 
of circumstances beyond his control, i.e., the death of his 
brothers from their circumcision, that he was not circumcised. 
The Gemara asks: Isn’t an impure man also in his state due to 
circumstances beyond his control? Why is teruma not sent to 
him? The Gemara answers: This man is uncircumcised because 
of circumstances entirely beyond his control, as circumcision 
is considered life-threatening for him, whereas that impure man 
is not under circumstances entirely beyond his control, as one 
can protect himself from ritual impurity. 


§ The Sages taught: One may not distribute teruma to a slave 
or a woman if they are in the granary. And in a place where 
people do distribute it to them, the woman is given first and 
released immediately. The Gemara asks: What is this saying?" 
If one may not distribute teruma to them, how can there be a 
place where it is distributed? 


The Gemara explains that this statement is not referring to 
teruma. This is what it is saying: In a case where the poor 
man’s tithe is distributed to the poor from the owner’s house, 
the woman is given teruma first." What is the reason? She 
is given the tithe first because it is demeaning" for a woman 
to have to wait in the company of men for a lengthy period 
of time. 


NOTES 


With regard to a slave it is also clear, since if he is given 

teruma perhaps the court will come to elevate him, etc. - 
aa mugs ygt ome wad 12 Tay: The Gemara explains 

ater that teruma may not be distributed to a woman in public, 

est an Israelite woman who was married to a priest continue 

o receive teruma after divorce. The Ritva asks why this reason 

is not given with regard to a slave as well, as a slave who is 

reed by his master no longer partakes of teruma. He answers 

hat it is prohibited, with certain exceptions, for one to free 

his slave, so the concern for that situation is low. Tosafot assert 
hat a freed slave would not want to present himself as a slave, 
even for the purpose of receiving teruma. This can serve as an 

answer to the Ritva’s question as well. 


Because these situations are repulsive — ’D x72 DW: 
Although there is no obligation to be in a state of ritual purity, 
other than when one enters the Temple or eats sacred food, it 
is considered praiseworthy to be ritually pure, and the state of 
ritual impurity is considered somewhat repulsive. This is why 
haverim, i.e., people who have the presumptive status of trust- 
worthiness with regard to ritual impurity, are particular about 
eating even non-sacred food in a state of purity. With regard 
to an uncircumcised man, the Gemara states that being uncir- 
cumcised is considered repulsive to Jews (Nedarim 31b). 


However, to an uncircumcised man one may send it — bax 
ah pawn bay: The Meiri maintains that this halakha is 
referring to a man who is uncircumcised for reasons entirely 
beyond his control. However, teruma is not sent to a man who 
can be circumcised but refrains from doing so. 


What is this saying — Wax *x12: The commentaries ask why 
the Gemara doesn't raise the possibility that the baraita is 
referring to a case where the prohibition against distributing 
teruma to a woman does not apply because neither concern 
exists, e.g., the case of a granary that is close to town and is 
also frequented by people. The Ritva answers that this pos- 
sibility contradicts the wording of the baraita, which indicates 
that it is referring to the same granary discussed in the first 
clause of the baraita. 


Because it is demeaning - xp own: The Sages state in 
several places that the shame felt by a woman is greater than 
that felt by a man, especially in a socially uncomfortable situ- 
ation, such as a pauper collecting tithes or a litigant. The Ritva 
adds another reason to give the woman first: If the owner 
gives the man first, he might be left alone with the woman. 


HALAKHA 


However, to an uncircumcised man one may send it - bax 
fi pawn bay: The Rambam rules that teruma is sent to 
neither an impure man nor an uncircumcised man. The Kesef 
Mishne questions this ruling, as it appears to contradict the 
Gemara. He concludes that the Rambam had a different 
version of the text. Others explain that the Rambam is of 
the opinion that the halakha is not in accordance with this 
Gemara. Rather, Rabbi Akiva's opinion that an uncircumcised 
man has the same status as an impure man is accepted. It is 
also possible that the Rambam's ruling refers to a man who is 
willfully uncircumcised, whereas the Gemara is referring to a 
man whose is uncircumcised for reasons beyond his control 
(see Meiri; Rambam Sefer Zera'im, Hilkhot Terumot 12:22). 


The woman is given first - mynn mr) panid: Ifa man and a 
woman come to a house to receive the poor man’s tithe, the 
woman is given the tithe first and released, and only then 
is the man given (Rambam Sefer Zera‘im, Hilkhot Mattenot 
Aniyyim 6:13). 
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HALAKHA 


| resolve the woman's quarrel first - KWA KYW 
wa NONT: If a judge has several cases to hear, he 
must handle that of a woman before that of a man, 
in accordance with Rava’s statement (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 21:6; Shulhan Arukh, Hoshen 
Mishpat 15:2). 


We coerce them and they free each other — (pix paia 
mt Mee mt pnw: If one is half-slave and half-freeman, 
his master is coerced to free him, as it is otherwise pro- 
hibited for him to marry a maidservant or a free woman 
(Rambam Sefer Kinyan, Hilkhot Avadim 7:7; Shulhan Arukh, 
Yoreh De'a 267:63). 


The meal-offerings of Israelites and priests — nina 
DD byw: A handful is taken from ordinary meal- 
offerings and sacrificed on the altar, and the rest of the 
offering is eaten by priests. However, a priest's meal- 
offering, whether it is the initiation meal-offering, the 
High Priest's meal-offering, a voluntary meal-offering, or 
a sinner’s meal-offering, is sacrificed in its entirety on the 
altar, and a handful is not taken (Rambam Sefer Avoda, 
Hilkhot Ma‘aseh HaKorbanot 12:9). 


Whatever is partly burned in the fire, etc. — aanw bs 
^D) pun: If part of an offering was sacrificed on the 
altar, its remainder may not be sacrificed on the altar. 
One who does so is in violation of a prohibition (Ram- 
bam Sefer Avoda, Hilkhot Issurei Mizbe‘ah 5:5). 


You may bring up leaven, honey, and other materi- 
als for the purpose of wood - oxy aw nwn TDX: 

One who brings to the altar leavened bread, honey, or 
anything else that may not be sacrificed and burns it as 
fuel rather than as an offering is exempt from liability. 
However, it is prohibited to do so ab initio, contrary 
to the opinion of Rabbi Elazar (Rambam Sefer Avoda, 
Hilkhot Issurei Mizbe'ah 5:3). 


The mixed sons’ meal-offering - niaiyang nma: If 
two sons were mixed, and it is uncertain who is a priest 
and who is an Israelite, a handful is taken from their 
meal-offerings, like those of Israelites. However, the 
remainder is not eaten, like the meal-offerings of priests. 
The handful is sacrificed on the altar and the remainder 
is scattered over the place of the ashes, in accordance 
with the interpretation of Rav Pappa and the opinion of 
Rabbi Elazar, son of Rabbi Shimon (Rambam Sefer Avoda, 
Hilkhot Ma‘aseh Hakorbanot 12:11). 


NOTES 


If one of the sons desires to free the other he may — x 
Px "va: The Jerusalem Talmud explains that even Rabbi 
Yosei HaGelili, who maintains that it is prohibited to free 
one's slave, agrees that in a case like this, where it allows 
the fulfillment of a mitzva, it is permitted. 


With regard to their meal-offering the handful is 
taken, etc. — 1D) ny nnn: A priest's meal-offering 
does not get eaten, in accordance with the verse “And 
every meal-offering of the priest shall be wholly made 
to smoke; it may not be eaten” (Leviticus 6:16). There is a 
disagreement among the tanna‘im whether this means 
that a handful is not taken from a priest's meal-offering 
at all or whether a handful is taken and then burnt along 
with the remainder. They also argue over whether this 
halakha includes all meal-offerings of priests or only 
certain types. In the Jerusalem Talmud, it is suggested 
that the two mixed sons can bring two meal-offerings 
together and stipulate that the one that will be sacrificed 
in the manner of a priest's meal-offering belongs to the 
priest, and the other one belongs to the Israelite. The 
offerings are then sacrificed accordingly, thereby obviat- 
ing the need for the Gemara’s suggestions. 
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YEVAMOT : PEREK XI: 100A : .p TN” pa 


“you may not make... 


Rava said: Initially, when a man and a woman would come for 
judgment before me, each for a different case, I would resolve 
the man’s quarrel first. I would say that since he is obligated in 
many positive mitzvot I should not waste his time by causing 
him to wait. However, since I heard this baraita, I resolve the 
woman’s quarrel first." What is the reason? I resolve her quarrel 
first because it is demeaning for her to be waiting in the company 
of men. 


§ Itis stated in the mishna: If the mixed sons matured and freed 
each other, they may marry women fit for the priesthood. The use 
of the past tense indicates that this halakha applies after the fact. 
If one of the sons desires to free the other, he may," but ifhe does 
not desire to do so, he is not obligated. And why not? Neither of 
them can marry a maidservant in case he is a priest, nor can 
either of them marry a free woman, as he might be a slave. They 
are therefore unable to fulfill the mitzva to be fruitful and multiply 
in their current state and should be obligated to free each other. 
Rava said: Say that the mishna means that we coerce them and 
they free each other." 


It is stated in the mishna that we place upon them both the strin- 
gencies of priests and the stringencies of Israelites. The Gemara 

asks: With regard to what halakha is this stated, beyond those 

cited specifically in the mishna? Rav Pappa said: It is stated with 

regard to their meal-offering: The handful is taken" from it like 

the meal-offering of an Israelite, unlike that of a priest, which is 

burned in its entirety. However, the offering does not get eaten, 
like the meal-offering of priests." How so? How is the practice 

performed so that both stringencies are kept? The handful is 

sacrificed and burned by itself, and the remainder of the offering 

is offered by itself. 


The Gemara asks: How can it be performed in this manner? There 
is a principle that should apply here, that whatever is partly 
burned in the fire” on the altar is subject to the prohibition of 
as an offering” (Leviticus 2:11). This prin- 
ciple states that if part of an item, e.g., the blood of an animal 
offering or the handful of a meal-offering, is burned on the altar, 
then burning any of its other parts, which are not designated 
for burning, is prohibited. How, then, can the remainder of the 
meal-offering be sacrificed? 


Rabbi Yehuda, son of Rabbi Shimon ben Pazi, said that the 
remainder is brought up to the altar only for the purpose of 
wood, i.e., as fuel for the altar, not as an offering. In this manner, 
it is permitted. This answer is in accordance with the opinion of 
Rabbi Elazar, as it is taught in a baraita that Rabbi Elazar said: 
“But they shall not come up for a sweet savor on the altar” (Leviti- 
cus 2:12). This verse indicates that you may not bring up leaven 
and honey as a “sweet savor,” i.e., an offering. However, you may 
bring up leaven, and honey, and other materials for the purpose 
of wood." 


The Gemara asks: This works out well according to Rabbi Elazar. 
However, according to the Rabbis, who disagree with Rabbi 
Elazar and hold that it may not be burned for the purpose of fuel, 
what can be said? What is to be done with the remainder? The 
Gemara answers that the offering is treated in accordance with 
the opinion of Rabbi Elazar, son of Rabbi Shimon, as it is taught 
in a baraita that Rabbi Elazar, son of Rabbi Shimon, says: The 
handful is sacrificed by itself, and the remainder is scattered 
over the place of the ashes. And even the Rabbis disagree with 
Rabbi Elazar, son of Rabbi Shimon, only with regard to a 
sinner’s meal-offering that belongs to priests, as it is fit to be 
sacrificed in its entirety. However, here, in the case of an uncer- 
tain priest, even the Rabbis agree that the remainder is scattered 
over the ashes, as it cannot be offered in case he is a non-priest." 
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MISHNA With regard to a woman who did not 


wait three months after separating from 
her husband," and remarried and gave birth to a son, and it is 
not known if he was born after nine months of pregnancy to the 
former husband or if he was born after seven months to the 
latter husband, if she had sons of certain patrilineage from the 
first husband and sons of certain patrilineage from the second 
one, and the son of uncertain patrilineage married and died child- 
less, then the brothers from both husbands must perform halitza 
with his wife, as they might be his paternal brothers. But they may 
not perform levirate marriage with her, in case he is only their 
maternal half brother, and his wife is forbidden to them. And 
similarly, with regard to him and their wives, if one of them dies 
childless, he performs halitza and not levirate marriage. 


Ifhe had half brothers" from the first husband and half brothers 
from the second, not from the same mother but from the same 
father, he performs halitza or levirate marriage with their wid- 
ows. If he is indeed their paternal half brother, then the widows 
are his yevamot; if not, he may marry them like any other man. 
And similarly, with regard to them and his wife, one half brother 
from one father performs halitza and one from the other father 
performs levirate marriage. 


If one of his two uncertain fathers was an Israelite and one was 
a priest," he may marry only a woman fit to marry a priest, due 
to the possibility that he is a priest. And he may not become ritu- 
ally impure with impurity imparted by a corpse because he might 
be a priest. But if he became impure, he does not receive the 
forty lashes, as he might be a non-priest. Likewise, he does not 
partake of teruma, in case he is a non-priest. However, if he ate 
teruma he does not pay the principal and the additional fifth, as 
he might be a priest. And he does not receive teruma at the 
granary. However, he may sell the teruma of his own produce 
and the money is his. It cannot be taken away from him due to 
the uncertainty with regard to his status. 


And he does not receive a share of the sacred of the consecrated 
offerings, and one may not give him the consecrated offerings 
to sacrifice. However, the hides of his own offerings may not 
be appropriated from his possession. And he is exempt from 
giving a priest the foreleg, and the jaw, and the maw of his 
non-consecrated animals. And the firstling of his animal should 
graze until it becomes unfit to be sacrificed because it gets a 
blemish. And in general, we place upon him the stringencies of 
priests and the stringencies of Israelites. 
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HALAKHA 


A woman who did not wait three months after separat- 
ing from her husband, etc. — 1a) Aya nx ANTY NW on: A 
woman did not wait after being divorced from or widowed by 
er first husband. Rather, she remarried within three months of 
he termination of her previous birth. She subsequently gave 
birth to a son who might have been born to the first husband 
after nine months of pregnancy, and might have been born to 
he second after seven months of pregnancy. This son matured, 
got married, and subsequently died childless. In such a case, if 
he mother has sons of certain patrilineage from both the first 
and second husbands, they perform halitza with his wife, but 
hey do not perform levirate marriage. Similarly, if the certain 
sons of the first or the second husband die childless, this son 
performs halitza with their wives but not levirate marriage 
(Rambam Sefer Nashim, Hilkhot Yibbum 8:6; Shulhan Arukh, 
Even HaEzer 176:7). 


HALAKHA 


If he had half brothers, etc. - 15) wmx b w: If it is uncertain 
whether a man is the son of his mother’s first or second hus- 
band, and he has one paternal half brother from each of those 
husbands, and they die childless, he may perform either halitza 
or levirate marriage with their wives. If he dies childless, one of 
them performs halitza and the other performs levirate marriage 
with his widow (Rambam Sefer Nashim, Hilkhot Yibbum 8:7; 
Shulhan Arukh, Even HaEzer 176:7). 


If one was an Israelite and one was a priest, etc. — IM mI 
DMD amy ewe: Ifa woman did not wait three months after 
separating ‘from her husband before remarrying and gave birth 


to a son whose father can be either her first or second husband, 
and if one of her husbands was a priest and the other an Isra- 


elite, the child is rendered an uncertain priest. This is also the 

status of the son of a priest who was mixed with the son of an 

Israelite, so that their lineage was consequently indeterminate. 
This child may marry only women fit to marry a priest. 


However, if he marries a woman who is not fit, he is not obli- 
gated to divorce her. He may not become impure with impurity 
imparted by a corpse. Teruma is not distributed to him, nor may 
he partake of teruma. However, if he eats teruma he is not liable 
to pay the principal and the additional fifth. He is exempt from 
giving the priestly gifts. His firstborn animal must be left to 
graze until it gets a blemish. In general, he must observe the 
stringencies of both priests and non-priests (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 20:17; Shulhan Arukh, Even HaEzer 3:8). 
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HALAKHA 

If both uncertain fathers were priests - DTD OFPw Yy: 
The mixed sons of two priests and the son of a woman 
who was married to two priests sequentially and did not 
wait between them are rendered priests. Offspring such as 
these must observe stringencies with regard to both sets 
of parents. If the parents die, the child is in a state of acute 
mourning for them, and vice versa. However, the child 
may not become ritually impure to bury the parents, nor 
may they become ritually impure to bury him (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 20:18; Shulhan Arukh, Even 
HaEzer 3:9). 


He does not inherit from them, however they inherit 
from him - inix pwr of bax DIX Wry iny KIT: Ifa 
woman did not wait after leaving her first husband before 
remarrying and had a son, he does not inherit from either 
husband, as he is an uncertain son who can be rejected by 
the inheritors of both fathers. However, the two uncertain 
fathers do inherit from him. They divide the inheritance 
equally between them (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 5:3). 


He must ascend to the Temple service with the priestly 
watch of this father and of that one, etc. - jawna aby 
nD wn m by: The sons of two priests who were mixed 
up and the son ofa woman who was married to two priests 
sequentially and did not wait between them must ascend 
to the Temple service with the priestly watches of both 
uncertain fathers. However, they do not receive a share of 
the offerings. If the uncertain fathers were both from the 
same watch and the same family, the sons receive a single 
share of the offerings (Rambam Sefer Kedusha, Hilkhot 
Issurei Bia 20:18). 


Ten priests, etc. — 151 DIa MWY: If an unidentified priest 
engaged in intercourse with a woman, and she gave birth 
to a son, the son is certainly a priest, and he therefore is 
liable to receive lashes if he becomes ritually impure with 


impurity imparted by a corpse or if he marries a divorcée. 


However, the Sages decreed that since he was conceived 
from licentious intercourse and his father’s identity is 


unknown, he may not serve in the Temple or eat teruma, 


as stated by Shmuel (Rambam Sefer Kedusha, Hilkhot Issurei 
Bia 20:20; Shulhan Arukh, Even HaEzer 3:9). 
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If both uncertain fathers were priests," then if they die he is in a 
state of acute mourning over each of them, in case the deceased 
is his father. And ifhe dies, they are both ina state of acute mourn- 
ing over him, as one of them is his father. He may not become 
ritually impure to bury them, as each one may not be his relative, 
and they may not become ritually impure to bury him for the 
same reason. He does not inherit from them," as the heirs of both 
husbands can reject his claims. However, they inherit from him" 
if he has no sons and split his inheritance equally. 


And he is exempt from capital punishment for striking and for 
cursing both this father and that one. Although one who strikes 
or curses his father or mother is liable to receive the death penalty, 
he cannot be held liable, as it is unknown which of the men is his 
father. He must ascend to the Temple service with the priestly 
watch of this father and of that one," as he belongs to one of these 
watches and is obligated to serve with them. However, he does not 
receive a share of the portion of the offerings that gets eaten, as the 
members of each watch can claim that he is amember of the other 
watch. If both uncertain fathers were in one priestly watch, he 
receives one share, as he certainly belongs to that watch. 


G EMARA The mishna stated that if the son has 

paternal half brothers from each of his two 
uncertain fathers and he dies childless, a half brother from one 
father performs halitza and the other performs levirate marriage. 
The Gemara comments that halitza is specifically performed first 
and only afterward levirate marriage. However, levirate marriage 
is not performed first, as that would breach the prohibition against 
a yevama engaging in intercourse with a member of the public in 


the event that she is not his yevama but rather the yevama of the 
other half brother. 


Shmuel said that if ten priests" were standing in one place, and 
one of them, who is unidentified, left the group and engaged 
in intercourse with a woman, and she gave birth, the child is a 
silenced one, i.e., a child whose father’s identity is not known. The 
Gemara asks: What is the meaning of the phrase silenced one 
[shetuki]" in this regard? If we say that he is silenced from any 
claim to his father’s property, this is obvious; do we know who 
his father is? Rather, it means that he is silenced from the status 
of priesthood," as well. Although his father certainly is a priest, he 
is not given this status. 


The Gemara asks: What is the reason for this? The Gemara answers 
that the verse states: “And it shall be to him and to his seed after 
him, the covenant of an everlasting priesthood” (Numbers 25:13). 
It is derived from “and to his seed after him” that we require a 
priest’s descendants to be attributed to his lineage, and here that 
is not the case, as there is no certain father. 


NOTES 
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He does not inherit from them, etc. — 1D) (DiN WIP IVg NIT: 
The commentaries ask why the halakhot with regard to inheri- 
tance, striking, and cursing are stated specifically with regard 
to a case in which both husbands were priests, despite the fac 
that these halakhot apply to the same degree to a case in which 
they were not priests. 

One suggestion is that this halakha contains a novel elemen 
with regard to a case in which they were priests. Although they 
may not become ritually impure to bury the son and vice versa, 
they nevertheless inherit from him, as he is still considered 
their son. Similarly, the mishna teaches: Although the child 
observes acute mourning over his uncertain fathers, despite his 
priesthood, he is not liable to receive punishment for striking or 
cursing them, as the paternity of each one is uncertain (Tiferet 
Yisrael; see Arukh LaNer). 


What is the meaning of the phrase silenced one [shetuki] - 
ANG N: The common meaning of the term shetukiis a person 
whose mother does not know the identity of his father. He is 
considered a mamzer due to the likelihood that he was born 
from an adulterous relationship or a mamzer father (Kiddushin 
69a). However, in the case here, the child is certainly not a 
mamzer, although his father's identity is unknown. Therefore, it 
is necessary for the Gemara to explain the meaning of shetuki 
in this context. 


That he is silenced from the status of priesthood — ppnwnw 
“ANAS pa ini: The Ritva explains that he forfeits the rights 
of a priest, while the prohibitions of priesthood still pertain to 
him. This halakha is a penalty by rabbinic law meant to prevent 
women from engaging in licentious intercourse, as stated by 
the Gemara below. 
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Rav Pappa strongly objects to this: However, if that is so, since 
the same phrase is written with regard to Abraham: “To be a God 
to you and to your seed after you” (Genesis 17:7), what is the Merci- 
ful One warning him there? Can it possibly mean that one who 
cannot identify his parents is not obligated to serve God as a Jew? 
The Gemara answers that this is what He said to him: You may 
not marry a gentile woman or a maidservant," so that the status 
of your offspring will not follow her status, as the child of a Jewish 
man and a gentile woman or maidservant receives the status of his 
mother. 


The Gemara raises an objection: A baraita (37a) teaches that if a 
priest performed levirate marriage with his brother’s wife within 
three months of his brother’s death, and she gave birth to a son who 
is either her deceased husband's son or her brother-in-law’s son, this 
first son born after the levirate marriage is fit even to be a High Priest. 
But don’t we require his descendants to be attributed to his lineage, 
and that is not so in this case, as the father’s identity is unknown? 
The Gemara answers: The requirement that his descendants be 
attributed to his lineage is rabbinic law, and the verse is a mere 
support, not the actual source. And when the Sages decreed that 
one whose father’s identity is unknown is not a priest, they did so 
only with regard to a case of licentious intercourse. With regard to 
a case of marriage, as is the case in the baraita, the Sages did not 
apply the decree. 


The Gemara asks: And with regard to a case of licentious intercourse, 
did the Sages in fact issue a decree? Didn’t we learn in the mishna 
about a woman who did not wait three months after separating 
from her husband and remarried and gave birth to a son? 


What is the meaning of the phrase: After separating from her hus- 
band? If we say it means after her husband’s death, say the latter 
clause of the mishna: If they die, he is in a state of acute mourning 
over each of them, and if he dies, they are both in a state of acute 
mourning over him. Granted, if they die, he is in a state of acute 
mourning over them. You find this case with regard to his uncertain 
father from his mother’s marriage to the second man. If the second 
husband dies, the child must mourn for him, and he is also in a state 
of acute mourning following the gathering of the bones’ of the first 
husband, who died before he was born. When the bones of a person 
who was buried are dug up for proper burial in his ancestor’s plot, 
his relatives mourn for him a second time. But with regard to the 
statement that if he dies they are in a state of acute mourning for 
him, how can you find these circumstances? The first husband is 
already dead. 


And assume the mishna’s statement is rather with regard to a 
divorcée. And accordingly what is the meaning of the phrase: After 
separating from her husband? It means: After she received a bill of 
divorce from her husband. If so, say the latter clause of the mishna: 
He may not become impure to bury them, and they may not 
become impure to bury him. Granted, they may not become 
impure to bury him, as the ruling is stringent, as with regard to 
each one of them perhaps he is not his son. However, why may he 
not become impure to bury them? 


Granted, for the second one he should not become impure, as he 
might not be his son. However, for the first he should be allowed to 
become impure whichever way you view it: If he is his son, it is 
appropriate for him to become impure to bury him, as even a priest 
must become ritually impure to bury his father. And if he is the 
son of the latter one, it is appropriate for him to become impure 
to bury him, as he, the son, is a halal. If his mother is a divorcée, 
his father, the latter husband, is prohibited as a priest to marry her, 
and a child born from this relationship is a halal, who is unfit for 
the priesthood. There would then be no prohibition against his 
becoming ritually impure. 
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HALAKHA 

You may not marry a gentile woman or a maid- 
servant, etc. — 131 Taw) mia JIN xd: The child of 
amaidservant or a gentile woman receives her status, 
whether she engaged in intercourse with a Jew of 
unflawed lineage or with one who is unfit to enter 
the assembly of Israel by marriage (Shulhan Arukh, 
Even HaEzer 8:5). 


BACKGROUND 

The gathering of the bones - ninyy vip: In the 
period of the Second Temple and for hundreds 
of years thereafter, the custom was to bury the 
deceased in the ground temporarily and to wait 
a few years until all the flesh decayed. The bones 
would then be collected and placed in a stone ossu- 
ary, which was then placed in a niche in a family 
burial cave. 
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NOTES 


A conclusive refutation of the opinion of Shmuel — 
bnw xaa: The Meiri suggests, in response to 
this difficulty, that the mishna is referring to not one 
particular case but to several different situations. The 
ruling with regard to ritual impurity is referring to the 
case of a woman who was widowed from her first 
husband, whereas the ruling with regard to acute 
mourning involves a divorcée. 


Can a girl who refuses her husband give birth - 
ah xp "a NIKAN: The Gemara above indicates that 
giving birth is considered a sign of maturity and 
retroactively renders a girl a grown woman from the 
time she conceives (12b). The commentaries point 
out that this appears to contradict the Gemara here, 
which indicates that a girl can theoretically become 
pregnant and still be considered a minor, as only a 
minor girl can refuse her husband. They answer that 
he case is of a girl near the age of maturation who 
refused her husband and gave birth nine months 
ater. If the first husband is the father, i.e., she became 
an adult with the conception of a child through him, 
her refusal was invalid, as she was already an adult. 
However, if the second husband is the father, i.e., she 
was still considered a minor at the time of her first 
marriage, her refusal was valid (Ramban; Rashba; 
Ritva). 


She may refuse her husband and go off on her 
way — ab naim DAN: The Ritva notes that the 
erm refuse is apparently inaccurate in this context, 
as it is referring not to a minor girl's refusal but to a 
mistaken betrothal. He suggests that the term is used 
anyway because part of the stipulation is that if she 
feels that the conditions were not fulfilled she has the 
right to claim that the betrothal was mistaken and to 
thereby nullify it. 


HALAKHA 


Who, although she was not coerced, is permitted 
to her husband - mpn mean xbw 3 by qW: In 
he case of a man who engaged in intercourse with 
a minor girl who is married to an adult, if she was 
betrothed in a manner that is valid by Torah law, i.e., 
her father married her off, this man is liable to receive 
he death penalty by means of strangulation, while 
she is exempt. However, the Rambam rules that she 
nevertheless becomes forbidden to her husband. The 
Ra'avad disagrees, citing the principle that the seduc- 
ion of a minor is considered rape. 

If her betrothal was valid only by rabbinic law, i.e., 
she was married off by her mother or brothers, one 
who engaged in intercourse with her is exempt from 
the death penalty. However, he is liable by rabbinic 
law to receive lashes for rebelliousness. She is permit- 
ted to her husband, even if he is a priest (Rambam 
Sefer Kedusha, Hilkhot Issurei Bia 3:2). 
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Rather, is the mishna’s statement not with regard to the licentious 
intercourse of an unmarried woman? And whatis the meaning of the 
phrase: After she separated from her husband [baala]? Is it not: 
After separating from the man with whom she engaged in inter- 
course [boala], meaning that she engaged in intercourse with a man 
less than three months before marrying another man, and therefore 
she does not know the identity of the father? And it is taught in the 
latter clause of the mishna that the son ascends to the Temple service 
with the priestly watch of this one and of that one, which implies 
that he is considered a priest, although the identity of his father is 
uncertain due to the licentious intercourse of his mother. And this 
appears to be a conclusive refutation of the opinion of Shmuel." 


Rav Shemaya said: The mishna’s statement pertains to a girl who 
refused her husband. A minor girl who was orphaned from her father 
may be married off by her brothers. However, she may subsequently 
refuse her husband before reaching majority. This nullifies the mar- 
riage entirely, so she is not considered a divorcée, for whom it is 
prohibited to marry a priest. In the case of the mishna, she did not 
wait three months after her refusal before marrying again, so she does 
not know who the father of her child is. 


The Gemara asks: Can a girl who refuses her husband give birth?" 
Didn't Rav Beivai teach before Rav Nahman that women in three 
situations may engage in intercourse with a contraceptive resorbent, 
despite the fact that this practice is generally prohibited: A minor 
girl, a pregnant woman, and a nursing woman? A minor girl may 
do so lest she become pregnant and die, as the fetus might endanger 
her life. A pregnant woman may do so lest she get pregnant a second 
time and her previous fetus becomes a sandal, i.e., it is squashed by 
the pressure of the second fetus. A nursing woman may do so lest 
she wean her child prematurely, as pregnancy will cause her milk to 
dry up, and he will die of hunger. And who is considered a minor 
girl in this context? A girl from the age of eleven years and one day 
until the age of twelve years and one day. If she is younger than this 
or older than this, she should go ahead and engage in intercourse 
in her usual manner. This is the statement of Rabbi Meir. 


And the Rabbis say: Both this one and that one, i.e., women in any 
cases, should go ahead and engage in intercourse in their usual 
manner, and Heaven will have mercy and prevent them from getting 
pregnant, as it is stated: “The Lord preserves the simple” (Psalms 
116:6). Evidently, a girl who is a minor and therefore young enough 
to refuse her husband cannot become pregnant without endangering 
her health. 


The Gemara answers: You find a solution in the case of a mistaken 
betrothal. For example, if the first husband betrothed her condition- 
ally and the condition was unfulfilled, the marriage is nullified. This 
woman may marry a priest. If she did so within three months, the 
identity of her child’s father is uncertain, which fits the statement in 
the mishna. And this is in accordance with that which Rav Yehuda 
said that Shmuel said, as Rav Yehuda said that Shmuel said in the 
name of Rabbi Yishmael: The verse states with regard to a sota: 
“Neither was she [hi] coerced in the act” (Numbers 5:13). It may be 
inferred that she is forbidden to her husband only if she was not 
coerced by the adulterer; if she was coerced she is permitted to him. 


And the superfluous word “she” indicates that you have another 
woman who, although she engaged in intercourse willingly and 
was not coerced, is nevertheless permitted to her husband," as the 
intercourse is not considered adultery. And who is this? This is refer- 
ring to a woman whose betrothal was a mistaken betrothal, as even 
if her child is riding on her shoulders, she may refuse her husband 
and go off on her way." She is considered an unmarried woman, 
and she is therefore permitted to return to her husband, even if she 
engaged in intercourse with another man. The mishna may therefore 
be explained in a way that does not contradict Shmuel. 
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§ It is stated in the mishna that if both uncertain fathers were priests, 
the son is exempt from punishment for striking and for cursing them. 
The Sages taught: If he struck this uncertain father, and then struck 
that one, or if he cursed this one and then cursed that one, or if he 
cursed both of them simultaneously or struck both of them simul- 
taneously, in all these cases he is liable to receive capital punishment, 
as one of them is certainly his father. Rabbi Yehuda says: Although if 
he struck or cursed both of them simultaneously he is liable, ifhe stuck 
or cursed them one after the other, he is exempt. 


The Gemara asks: But isn’t it taught in a baraita that Rabbi Yehuda 
says: He is exempt even if he struck or cursed them simultaneously? 
The Gemara answers: These are the opinions of two tanna’im, and they 
each expressed their opinion in accordance with that of Rabbi Yehuda. 


The Gemara asks: What is the reasoning of the one who exempts the 
son from punishment? Rabbi Hanina said: Blessing is stated below 
(Leviticus 20:9), with regard to cursing parents, and blessing is stated 
above (Exodus 22:27), with regard to cursing God. The Sages used the 
word blessing as a euphemism for cursing, as it was their custom to 
avoid uncouth language. Just as the statement above, in Exodus, is 
referring to a curse that does not involve partnership, as God is One, 
so too the statement below, in Leviticus, is referring exclusively to a 
curse of a parent that does not involve partnership," i.e., when there 
is no doubt with regard to his identity. And striking is juxtaposed with 
cursing. Just as one is not liable for cursing when it is unclear who his 
father is, the same applies to striking. 


§ It is stated in the mishna: And he ascends to the Temple service with 
the priestly watch of both uncertain fathers. However, he does not 
receive a share of the offerings of either watch. The Gemara asks: Since 
he does not receive a share, why does he ascend? The Gemara is 
puzzled by this question: Why does he ascend? Doesn't he naturally 
say: I wish to perform a mitzva by serving as a priest? The Gemara 
explains: However, note that the mishna does not state: Ifhe ascended, 
but rather: He ascends, in the present tense. Apparently he is obligated 
to ascend, even against his will. Why is he under obligation to serve in 
the Temple? 


Rav Aha bar Hanina said that Abaye said that Rabbi Yohanan said: 
He is obligated due to the potential family flaw, i.e., harm to the family 
name. If he does not serve with these watches, people will infer that 
both families are unfit for the priesthood, which is not the case. 


It is stated in the mishna: And if both uncertain fathers were in one 
priestly watch, he receives one share. The Gemara asks: What is dif- 
ferent about the case in which the uncertain fathers belonged to two 
priestly watches, with regard to which the mishna states that the son 
does not receive a share, and the case in which they belonged to the 
same watch? Just as in the case where they belonged to two watches, he 
goes to this watch to receive a share and they reject him, claiming that 
he belongs to the other watch, and he goes to that watch and they 
reject him in the same manner, so too, where they belonged to one 
watch, he goes to this patrilineal family’ to receive a share on their 
day, and they reject him, and the other patrilineal family rejects him 
too, as his true patrilineal family is unknown. 


Rav Pappa said that this is what the mishna is saying: If they were 
both in one priestly watch" and one patrilineal family, he receives 
one share," as he cannot be rejected. 


NOTES 


That does not involve partnership - pxw 
momw Aa: The exemption is explained differ- 
ently in the Jerusalem Talmud. The phrase: His 
father, stated with regard to both prohibitions 
(Exodus 21:17, 21:25), is understood as referring 
exclusively to a definite father. 


He receives one share — 1m% Pon dyn: Tosafot 
ask why the mishna emphasizes that he 
receives specifically one share, as it is obvious 
that does not receive more than one share. 
They point out that the Gemara asked this 
question with regard to the previous mishna 
(Yevamot 99b). They answer that this mishna 
merely copies the expression used in that 
mishna but does not use it here to indicate 
anything in particular. 


BACKGROUND 


The priestly watch and the patrilineal fam- 
ily - a% ma) yawn: Dating back to the days 
of King David, the priests were divided into 
twenty-four watches, which took turns serv- 
ing in the Temple for one week at a time. Every 
watch was therefore on duty twice a year, 
excluding the three pilgrim Festivals, when all 
of the priestly watches would serve together. 

Each watch was further divided into patri- 
lineal families. Many commentaries claim that 
there were six such families in each watch. 
However, in the Josefta it is stated that dif- 
ferent watches contained larger or smaller 
numbers of families. Each patrilineal family 
would serve in the Temple for one day on its 
watch’s week, whereas the other families of 
the same watch would provide assistance 
when necessary. 


HALAKHA 

One priestly watch — tht Wawa: In both the 
case of the sons of priests who were mixed 
and the case of a child born to a mother 
who did not wait three months after sepa- 
ration from her first husband before marry- 
ing another priest, if the possible fathers are 
priests from the same priestly watch and of 
the same patrilineal family, the offspring is 
entitled to one share of the offerings in the 
Temple on days when that family serves, as 
stated by Rav Pappa (Rambam Sefer Kedusha, 
Hilkhot Issurei Bia 20:18). 
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Prohibitions with regard to sexual intercourse between a man and a woman who are 
related through marriage apply only if they are related through actual marriage, not 
through nonmarital intercourse. Therefore, a man is permitted by Torah law to marry 
the close relatives of a woman he raped or seduced. However, the Sages decreed that 
this is prohibited, lest he continue his relationship with her even after marrying her 
relative. Marrying a woman who was raped or seduced by one’s father, on the other 
hand, is permitted by rabbinic law as well. This can potentially cause the formation 
of bizarre family relationships that are recognized by halakha. 


Conversely, gentile relatives who convert to Judaism are not considered relatives by 
Torah law at all, neither with regard to levirate marriage nor with regard to prohibited 
sexual intercourse. The same is true with regard to slave relatives who get freed by 
their masters. Here too, some Sages maintain that with regard to prohibited sexual 
intercourse, certain relatives are considered related by rabbinic law even after conver- 
sion, lest people be lenient with regard to non-convert relatives as well. Additionally, 
there is a concern lest a convert believe that he converted from higher to lesser 
sanctity, as relatives who were permitted to him as a gentile are now permitted as well. 


Twin brothers whose mother converted while she was pregnant with them are 
considered related by Torah law with regard to prohibited sexual relations, but not 
with regard to levirate marriage. Brothers whose mother converted before their 
conception are considered related with regard to all matters. 


The chapter's rulings with regard to cases of intermingled children conformed to the 
principle of uncertainty in Torah law, i.e., the stringent halakhot of both sides are 
accepted to ensure that no prohibitions will be transgressed. 


If the sons of a priest and his maidservant are intermingled, although the stringent 
halakhot of both sides are accepted, they partake of teruma, as slaves of priests partake 
of teruma as well. When they grow up, they must release one another, as it is unknown 
which of them is the slave and which is the master. Afterward, they are considered 
uncertain priests and must follow the stringencies of both priests and of Israelites. 


The relationship between intermingled children and their parents is rendered uncer- 
tain as well. They are therefore obligated to honor their parents, but they are not liable 
to receive punishment for striking or cursing them. 


Summary of 
Perek XI 
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And if the man does not wish to take his yevama, his 
yevama shall ascend to the gate to the Elders and say: 
My brother-in-law refused to establish a name for his 
brother in Israel, he did not wish to consummate the 
levirate marriage. And the Elders of his city shall call 
him and speak to him; and if he stands and he says: 
I do not wish to take her. His yevama shall approach 
him, before the Elders, and remove his shoe from on his 
foot and spit before him and respond and say: So shall 
it be done to the man who does not build his brother's 
house: And his name shall be called in Israel: The 
house of he who had his shoe removed. 


(Deuteronomy 25:7-10) 


These verses describe the process by which a yevama, the wife of a childless man 
who dies and leaves a brother, the yavam, can be freed of her levirate bonds in lieu 
of consummating her marriage to her brother-in-law. This ritual is known as halitza. 


This chapter details the practical applications of the halakhot of halitza. While it is 
possible to understand the general notion of halitza from the scriptural verses them- 
selves, a number of details require clarification. For instance, the Torah mentions 
the “Elders,” before whom one performs halitza. However, the number of Elders 
required and the conditions that must be met for their appointment are not explicitly 
explained. Similarly, the Torah’s description of halitza mentions the removal of a shoe 
from the foot of the yavam, a matter that raises several practical questions: What is 
the nature of this shoe? On which foot does one perform halitza, and what portion 
of the foot must be uncovered? 


This chapter will clarify these issues, along with other pertinent matters such as 
the appropriate time and place for conducting halitza. In addition, the chapter will 
raise and elucidate questions with regard to the status of the yavam and yevama. For 
example, must they be adults, and must the act of halitza be done with the knowledge 
and consent of both parties? The chapter will include discussions on the relationship 
between the different components of halitza mentioned in the Torah and whether 
the performance of all the parts and all the details is strictly necessary. 


Introduction to 
Perek XII 
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MI SHN A The mitzva of halitza, the ritual through 


which the yavam frees the yevama of her levi- 
rate bonds, must be performed before three judges, and the ritual 
does not require the judges to be experts fit to adjudicate other 
matters, as even if all three are laymen, it is acceptable." If she 
performed halitza while he was wearing a shoe made of soft leather 
that covers the whole foot, her halitza is valid, but if she performed 
halitza while he was wearing a soft shoe [anpileya]' made of cloth, 
her halitza is invalid," as it is not considered a real shoe. If halitza 
was performed while he was wearing a sandal, i.e., footwear made 
of hard leather, that has a heel, it is valid; but if performed with a 
sandal without a heel, it is invalid halitza. 


If the leg of the yavam was amputated anywhere from the knee 
down" and she performed halitza as he wore a shoe on the stump 
of his leg, it is valid halitza. If, however, the leg was amputated 
anywhere from the knee and above, and she performed halitza as 
he wore a shoe on the stump of his leg, it is invalid halitza. If she 
performed halitza while the man was wearing a sandal that did not 
belong to him, or a sandal made of wood, or on the left shoe, 
which was being worn on his right foot, it is valid halitza. If she 
performed halitza as the man was wearing a shoe that was too large 
for him but which he can still walk in, or a shoe that was too small 
but that covered most of his foot, her halitza is valid. 


G E M ARA The Gemara asks: Now that the mishna says 

that even three laymen are qualified for 
halitza, why do I need it to mention judges? It would be sufficient 
to say that the mitzva requires three people. The Gemara answers: 
This teaches us that we require three people who can at least 
dictate the verses" read during the halitza ritual to the participants 
like judges, as they are not complete laymen in that they are literate. 
The Gemara comments: We already learned this halakha in a baraita, 
as the Sages taught: The mitzva of halitza is performed before 
three individuals who know how to dictate the verses like judges. 
Rabbi Yehuda says: Halitza must be performed before five indi- 
viduals acting as judges. 


The Gemara discusses the dispute as to how many individuals must 

conducting the halitza: What is the reason of the first tanna, who 

requires three? As it is taught in a baraita concerning halitza: “His 

yevama shall ascend to the gate to the Elders” (Deuteronomy 25:7). 
Since the minimum number of the plural term “Elders” is two, and 

since, in order to prevent a paralyzing disagreement between an even 

number of judges, a court may not be composed of an even number 
of judges, one more is added to them. Therefore, there are three 

judges. And Rabbi Yehuda interprets the verse otherwise, for one 

verse states: “And the Elders of his city shall call him” (Deuter- 
onomy 25:8), indicating a minimum of two judges, and it says in the 

following verse “Elders” another time, indicating an additional 

two people, and since a court may not be composed of an even 

number of judges, one more is added to them. Therefore, there 

are five judges. 


The Gemara asks: And what does the first tanna do with this 
second appearance of the word “Elders”? The Gemara explains: He 
requires it for allowing the inclusion of even three laymen as 
presiding judges for halitza. The word “Elders” would seem to limit 
halitza to recognized judges, but since it is mentioned twice, it 
becomes an instance of the hermeneutic principle that one restric- 
tive expression appearing after another restrictive expression comes 
to include some additional halakha. Therefore, repeating the restric- 
tive term “Elders” twice actually comes to include laymen rather 
than exclude them. 


HALAKHA 

Halitza before three people, even laymen — an 
Divit DIN) mbwa: The mitzva of halitza is con- 
ducted before three ‘judges, and even if they are lay- 
men they are qualified, as long as they can properly 
oversee the recitation of the texts recited by the yavam 
and yevama (Rambam Sefer Nashim, Hilkhot Yibbum 
4:5; Shulhan Arukh, Even HaEzer 169:1). 


Wearing a soft shoe her halitza is invalid - roma 
nyoa anson: If the yevama performed halitza using a 
soft shoe made of cloth, her halitza is invalid (Rambam 
Sefer Nashim, Hilkhot Yibbum 4:18; Shulhan Arukh, Even 
HaEzer 169:22). 


From the knee down — wits nanay p: If the halitza 
sandal was tied below the knee, the halitza is valid, and 
if it was tied above the knee, the halitza is invalid, in 
accordance with the interpretation of the majority of 
commentaries (Rambam Sefer Nashim, Hilkhot Yibbum 
4:16; Shulhan Arukh, Even HaEzer 169:35). 


LANGUAGE 
Soft shoe [anpileya] — ropa: From the Greek 
éumtiAta, empilia, meaning shoes made from felt. 


NOTES 

From the knee down — monk TDWI pa: Rashi inter- 
prets the mishna's distinction between individuals who 
have partially amputated legs to mean that eligibility 
for halitza would depend on whether one’s leg was 
amputated from the knee and above or from the knee 
down. However, most of the other commentaries 
understood that the mishna is not making a declara- 
tion with regard to eligibility based on the degree of 
amputation. Rather, it is distinguishing between a case 
where the straps of the sandal are tied above the knee 
and one where the straps are tied below the knee. If 
the straps are tied below the knee, they are valid for 
halitza, but if they are tied above the knee, they are 
invalid (Rif; Rambam; Tiferet Yisrael). The discussion in 
the Jerusalem Talmud fits this second understanding. 
Some commentaries offer both explanations (see Tose- 
fot Rid, Nimmukei Yosef, and Rambam’s Commentary 
on the Mishna). 


Who can at least dictate the verses — mip Dyg: 
The Arukh LaNer explains that the judges must dic- 
tate the verses to those participating in halitza even 
if the participants themselves are knowledgeable and 
know how to recite them properly. This was also the 
practice for the mitzva of recitation of verses by those 
who brought the first fruits to the Temple. The com- 
mentaries debate the level of knowledge necessary 
for these judges. The Nimmukei Yosef explains that the 
judges should know the halakhot as thoroughly as do 
ordained judges and must be well versed in the entire 
process of halitza, as the only leniency intended by the 
Gemara here is that they need not be ordained Sages. 
On the opposite extreme, other commentaries explain 
that only those who are mute or deaf are disqualified 
from conducting the halitza ceremony. The require- 
ment is merely that they are physically able to read, 
but not that they are literate. Others explain that lay- 
men judges are required to be knowledgeable enough 
to enable them to consult with expert judges about 
whether the halitza was done properly or not. To this 
end, the only special knowledge they must possess is 
the ability to oversee a proper reading of the verses, for 
if they lack that understanding, they will not be able to 
consult with expert judges concerning a questionable 
reading (see Yam shel Shlomo). 
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NOTES 


From where does Rabbi Yehuda derive that halitza can 
be done in the presence of laymen — nivi mm aN 
ab xan: In a discussion in the Jerusalem Talmud, the per- 
missibility of laymen as judges is derived from the verse 
“He who had his shoe removed” (Deuteronomy 25:10), 
which they interpret to mean that any case in which one’s 
shoe was removed is valid, indicating that as long as halitza 
was performed properly this is sufficient after the fact, even 
if those presiding over the process were laymen. 


HALAKHA 


A court must be clean of any blemish - wpun p1 ma 
pi ban: Just as members of the court must be unsullied in 
their righteousness, they must be physically unblemished 
as well (Rambam Sefer Shofetim, Hilkhot Sanhedrin 2:6). 


Perek XII 
Daf101 Amud b 


oes. 
As it is stated: “You are entirely beautiful” — b> NKW 
79»: This whole section of Song of Songs is interpre ed 
homiletically in the midrash to refer to the Great Sanhed- 
rin. For instance, the verse “Your eyes are doves” (Song of 
Songs 1:15) alludes to the Torah’s mention of the Great San- 
hedrin as “The eyes of the congregation” (Numbers 15:24). 
Similarly, the words “mountain of myrrh” (Song of Songs 
4:6) refer to Mount Moriah, the location of the Chamber 
of Hewn Stone, in which the Sanhedrin sat (see Midrash 
Rabba and Targum on Song of Songs). 

The Gemara seems to derive that expert judges are 
unnecessary for halitza, as it mentions that judges for 
halitza must be capable of seeing, something that is 
obvious in all cases where judges are required, as is 
expounded from the aforementioned verse in Song of 
Songs. The Rashba asks how the Gemara derives from 
a verse in Song of Songs requiring judges to be free of 
blemishes the halakha that the judges for halitza may be 
laymen. He questions this because, as he explains, the 
fact that Solomon later mentioned that judges must be 
free of blemishes does not imply that the Torah’s verses 
about halitza cannot be indicating that. He explains that 
Solomon must have known that judges cannot have physi- 
cal blemishes, either through an oral tradition or a halakhic 
derivation unknown to us. Since there is such a source, the 
Torah would not need to state it with regard to the judges 
of halitza unless they were not actual expert judges, as the 
Gemara concludes. 
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The Gemara asks: From where does Rabbi Yehuda derive the 
halakha that halitza can be done in the presence of laymen?" The 
Gemara answers: He derives it from what is written: “Before the 
eyes of the Elders” (Deuteronomy 25:9), for the Master said: 


“Before the eyes of” excludes blind individuals from being the 


judges conducting the halitza. 


And since it was necessary to say “before the eyes of” to exclude 
blind individuals from being judges for halitza, learn from here 
that even laymen are qualified to be judges for halitza. For if it 
enters your mind to say that we require expert judges who are fit 
to sit on the high court of the Sanhedrin, then why do I need to 
exclude blind individuals? For that matter can be derived from 
a baraita that Rav Yosef taught, as Rav Yosef taught: Just as a 
court must be clean in righteousness, as they are careful to judge 
others justly, and are free of guilt and suspicion, likewise a court 
must be clean of any physical blemish," with judges who are 
physically complete. 


This is as it is stated: “You are entirely beautiful," my love, and 
there is no blemish in you” (Song of Songs 4:7). If the Elders 
conducting halitza needed to be expert judges, there would be no 
reason to explicitly exclude the blind, as they are unfit to be judges 
in a regular court. Evidently it is permitted for laymen to be judges 
for halitza, and only blind individuals are excluded. The Gemara 
asks: And the other Sage, the first tanna, what does he do with the 
verse “before the eyes of”? The Gemara answers: That verse comes 
for that which Rava taught, as Rava said: The judges must see the 
spittle" that exits from the mouth of the yevama as part of the 
ceremony of halitza, as it is written: “His yevama shall approach him, 
before the eyes of the Elders, and remove his shoe from on his foot 
and spit before him and respond and say: So shall it be done to the 
man who does not build his brother’s house” (Deuteronomy 25:9). 


The Gemara asks: If so, the other Sage, Rabbi Yehuda, should also 
require “before the eyes” to teach Rava’s statement. The Gemara 
answers: Yes, this is so, as Rabbi Yehuda understands “before the 
eyes’ as requiring the judges to see the spittle. But then from where 
does he derive the eligibility of laymen? He derives it from the 
phrase: “In Israel,” in the verse “And his name shall be called in 
Israel” (Deuteronomy 25:10), which indicates that any Israelite, 
even one who is not an expert judge, may preside over halitza. 


The Gemara asks: And with regard to the other Sage, the first tanna, 
what does he do with this phrase: “In Israel”? The Gemara answers: 
He requires it for that which was taught by Rav Shmuel bar 
Yehuda: “In Israel” means in a court of Israelites from birth, and 
not in a court of converts." The mitzva of halitza must be con- 
ducted by judges who can trace their lineage to other Jews from birth, 
and not converts. 


HALAKHA 


The judges must see the spittle - xpin nmi WDY: During 
halitza the yevama must stand across from the yavam and spit 
saliva on the ground so that it will be visible to the judges from 
the moment it leaves her mouth until it hits the ground. If the 
judges did not see the spittle as it left her mouth, it is still valid 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:6; Shulhan Arukh Even 


Halitza before converts — wya ayn: The mitzva of halitza 
takes place before three Jewish j judges. if one of them is a close 
relative, someone unfit for testimony, or a convert, the halitza is 
disqualified, in accordance with Rav Shmuel bar Yehuda’s state- 
ment with regard to converts (Rambam Sefer Nashim, Hilkhot 
Yibbum 4:5; Shulhan Arukh, Even HaEzer 169:1-2). 


HaEzer 169:38), as Rava never said that if they did not see the 
spittle leaving her mouth the halitza is disqualified (Maggid 


Mishne). 
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The Gemara asks: And with regard to the other Sage, Rabbi 
Yehuda, from where does he derive this halakha? The Gemara 
answers: “In Israel” is written another time as well (Deuter- 
onomy 25:7, 10), and that is the source of this principle. And the 
other, the first tanna, what does he do with this additional “In 
Israel”? The Gemara explains: He requires it for that which 
is taught in a baraita, that Rabbi Yehuda said: Once we were 
sitting in study before Rabbi Tarfon, and a yevama came to 
perform halitza, and he said to us: After the halitza is completed, 
you should all respond: “He who had his shoe removed.”! 


He understands the verse “His name shall be called in Israel” 


(Deuteronomy 25:10) to mean that all those who witness 


the halitza must respond: “He who had his shoe removed” 


(Deuteronomy 25:10). 


The Gemara asks: And the other, Rabbi Yehuda, from where did 
he derive this halakha? The Gemara answers: He derives it from 
the phrase “Shall be called,” that those who attend the halitza 
must respond aloud. 


The Gemara returns to the dispute concerning the number of 
judges: However, if that is so, that the plural term “Elders” indi- 
cates the need for additional judges, there are other plural terms 
written in the verse that should also indicate the need for addi- 
tional judges. As the verse states: “And they shall call”; this is 
referring to two people." “And they shall speak” indicates two 
more. Therefore, according to Rabbi Yehuda’s interpretation 
there should be nine judges here, and according to the Rabbis 
there should be seven here. 


The Gemara answers: That verse is necessary for him to derive 
the halakha that is taught in a baraita: 
means the judges themselves and not their agents." “They shall 
speak to him” teaches that they give him counsel appropriate 
for him" concerning whether he should perform levirate mar- 
riage or halitza. For example, if he was a young boy and she was 
elderly, or ifhe was elderly and she was a young girl, they would 
tell him not to enter into levirate marriage because: What are 
you doing with a young girl if you are an old man? What are you 
doing with an elderly woman if you are a young boy? Go be with 
someone like yourself, closer to your own age, and do not bring 
a quarrel into your household, as the age difference will be a 
cause for disputes and strife later. 


Rava said that Rav Nahman said: The halakha is that halitza 
takes place before three men, since the tanna taught us this 
opinion as an unattributed mishna in the beginning of the 
chapter, in accordance with this opinion, indicating that this 
is the halakha. After he heard him say this, Rava said to Rav 
Nahman: If that is so, then declarations of refusal, written on 
behalf of a girl who as a minor was married to a man by her 
brother or mother after the death of her father, and is given the 
right to refuse the marriage upon reaching majority, also should 
be performed before three men. As we learned in a mishna (25b): 
Declarations of refusal and halitza are performed before three 
judges. 


And if you would say that indeed three men are required, but 
isn’t it taught in a baraita: With regard to refusal, Beit Shammai 
say that a declaration of refusal may be performed only by a 
court of experts, and Beit Hillel say: It may be performed in a 
court of experts, or not in a court of experts. Both concede that 
whether the judges are experts or not, three men are required. 
On the other hand, Rabbi Yosei, son of Rabbi Yehuda, and 
Rabbi Elazar, son of Rabbi Yosei, validate declarations of refusal 
even before two men." And Rav Yosef bar Minyumi said that 
Rav Nahman said: The halakha follows that pair. Evidently, 
Rav Nahman is willing to rule differently from the unattributed 
mishna that rules that three judges are necessary for halitza. 


“They shall call him” 


HALAKHA 


You should all respond: He who had his shoe removed - 
by yon D3712 jay: After they have the yevama say: “So 

shall it be done to the man who does not build his brother's 

house, and his name shall be called in Israel: The house of 
he who had his shoe removed” (Deuteronomy 25:9—10), it is 

a mitzva for all of the bystanders to repeat three times: “He 

who had his shoe removed” Some say, in accordance with 

Rabbi Yehuda’s opinion, that the yevama must also say this 

(Rambam Sefer Nashim, Hilkhot Yibbum 4:8; Shulhan Arukh, 
Even HaEzer 169:42). 


Counsel appropriate for him - b Masini nyy: The judges 
call to the yavam and give him advice, with him and the 
yevama in mind, on whether to enter into levirate marriage 
or to perform halitza (Rambam Sefer Nashim, Hilkhot Yibbum 
41; Shulhan Arukh, Even HaEzer 1611). 


Refusal before two men — D33 p183: A woman may make 
a declaration of refusal even outside of a court as long as 
there are two men who witness it, in accordance with Rav 
Nahman’s halakhic decision. Some say, based on the opinion 
of Tosafot, that three men are required ab initio, as even Rav 
Nahman’s ruling was meant only to teach when the halitza is 
invalid (Rambam Sefer Nashim, Hilkhot Geirushin 11:8; Shulhan 
Arukh, Even HaEzer 155:4). 


NOTES 


However if that is so: And they shall call, is referring to 
two people — nv 1897) TAY xdx: The question of the 
Gemara here is: Since Rabbi Yehuda bases his statements 
on the fact that the word “Elders” is mentioned in this part 
of the Torah several times, then, according to his method of 
interpretation, shouldn't he also expound other plural terms 
in the same manner? (Arukh LaNer). 


The judges themselves and not their agents - ombw xd): 
The halakhic authorities did not record as halakha that the 
judges must personally call the yavam and yevama to court 
for halitza. One may infer that they understood this hala- 
kha to mean only that the judges must address the yavam 

and yevama directly when advising them whether to enter 
into levirate marriage, and not speak to them by means of 
intermediaries (Arukh LaNer). 


Counsel appropriate for him - b nT ayy: The geonim 
wrote, and the Rambam also ruled, that this does not mean 
that they provide appropriate counsel for the yavam alone. 
Rather, the judges provide advice that is appropriate for 
both of them, meaning that they also take the needs of the 
yevama into consideration and decide the matter based on 
weighing the best options for both of them. 
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HALAKHA 


If she made a declaration of refusal or performed 
halitza before a judge - "393 aydnw ix Tax: If a 
woman made a declaration of refusal or performed 
halitza before a court, it is permitted for any one of the 
judges to marry her, as there is no room for suspicion of 
wrongdoing on the part of the judge (Shulhan Arukh, 
Even HaEzer 12:2). 


Ordination of Elders - Opt n2239: The laying of hands, 
which is the manner of ordination, and the appointment 
of Elders may be performed only by three ordained Sages 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 4:3). There is 
no disagreement in the Gemara with regard to the need 
for three Sages to ordain a new Elder (Kesef Mishne). 


Breaking the heifer’s neck - may naw: The heifer's 
neck is broken before five judges (Rambam Sefer Shofe- 
tim, Hilkhot Sanhedrin 5:5) as the halakha follows Rabbi 
Yehuda, not Rabbi Yosei (Kesef Mishne). 


The judges need to establish a location — 137 199% 
NADI yap: The judges conducting the halitza must 
establish a place ahead of time ab initio, that in such and 
such location they will perform halitza, in accordance 
with Rava's statement. After the fact, if they did not estab- 
lish a location, the halitza is still valid (Rema, based on Tur 
and Rambam). 

The custom is that the judges sit in the synagogue at a 
set time and announce that they are establishing a loca- 
tion for halitza for the following day or another day, and 
they perform the halitza in the location they established 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:2; Shulhan Arukh, 
Even HaEzer 169:4; see Taz and Yam shel Shlomo). 


Conducted a case of halitza before five judges — tay 
TENI NTW: It is fitting that they should add another 
two men to the panel of three judges and perform the 
halitza before five men ab initio, even if the additional 
participants are ignoramuses. The two additional judges 
should not be relatives or disqualified witnesses ab initio, 
but after the fact the halitza is valid no matter who the 
two may be (Rambam Sefer Nashim, Hilkhot Yibbum 4:5; 
Shulhan Arukh, Even HaEzer 155:3, and in the comment of 
Rema). The Rema cites the dispute over the number of 
judges present when breaking a heifer's neck and con- 
cludes that one should be stringent ab initio, but after the 
fact one can rely on the more lenient opinions. 
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NOTES 


changed his mind and conceded that halitza may be performed 
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The Gemara answers: There, with respect to declarations of refusal, 
there is only one unattributed mishna (Sanhedrin 2a) that states 
that refusals are performed before three judges, and here, there are 
two unattributed mishnayot that state that halitza is performed 
before three judges, both here and also in that same mishna in 
tractate Sanhedrin. The Gemara challenges the previous claim: 
There too, with regard to refusals, there are two unattributed 
mishnayot, as we learned in a mishna (25b): If she made a declara- 
tion of refusal or performed halitza before a judge," this judge 
may marry her if he wishes to, as there is no suspicion of ulterior 
motives, because he is a member of a court. This mishna implies 
that declarations of refusal may take place only before a court. 


The Gemara concedes: Rather, there, with regard to refusals, there 

are only two unattributed statements found in the mishna, and 

here, with regard to halitza, there are three unattributed state- 
ments found in the mishna. That convinces us to rule in accordance 

with those three sources requiring three for halitza. 


The Gemara asks: Since this is supported by an unattributed 
mishna and that is supported by an unattributed mishna, what 
difference does it make to me if there is one unattributed mishna? 
What difference does it make to me if there are two unattributed 
mishnayot?’ What difference does it make to me if there are three 
unattributed mishnayot? Rather, Rav Nahman bar Yitzhak said: 
This ruling was made because the unattributed mishna, which 
states that halitza requires three men, is recorded unequivocally in 
a place where it is adjacent to a different dispute involving Rabbi 
Yehuda. 


As we learned in a mishna (Sanhedrin 2a): Ordination of Elders" 
and the ceremony of the heifer whose neck is broken" are per- 
formed before three judges; this is the statement of Rabbi Yosei. 
Rabbi Yehuda says: Before five. Halitza and declarations of 
refusal are performed before three. The Gemara explains the ratio- 
nale to rule on the basis of this mishna that halitza should in fact be 
performed before three: And since Rabbi Yehuda did not dispute 
this second statement concerning halitza even though he disputed 
the first halakha in the mishna, learn from here: Rabbi Yehuda 
retracted his opinion concerning halitza and no longer required 
that it be performed before five men. The Gemara concludes: 
Indeed, learn from here that he retracted his opinion, and three 
judges are sufficient for conducting halitza. 


§ The Gemara begins a discussion concerning the halakhic details 
of halitza. Rava said: The judges need to establish a location" 
ahead of time where the halitza will be performed, as it is written: 
“His yevama shall ascend to the gate to the Elders” (Deuteronomy 
25:7), indicating that there is an established place, “the gate,” for the 
court to convene for halitza. The Gemara relates: Rav Pappa and 
Rav Huna, son of Rav Yehoshua, conducted a case of halitza 
before five judges." The Gemara asks: In accordance with whose 
opinion were they ruling? If you say they ruled in accordance with 
the opinion of Rabbi Yehuda, but it was proven above that Rabbi 
Yehuda retracted his initial opinion and requires only three judges. 
The Gemara answers: They did this only to publicize the matter" 
and not because this number of judges is required. 


the discussion of the number of judges, as it is stated that five 


tributed mishnayot, etc. - ^3) ONDA b ma: The Gemara’s 
question indicates that even if one could claim that a single 
unattributed mishna does not demonstrate that that opinion 
is accepted as halakha, certainly if the same halakha in the 
mishna is taught in unattributed mishnayot more than once it 
must be indicative of the halakhic conclusion. If so, one need 
not distinguish between two or three unattributed mishnayot. 
Rav Nahman bar Yitzhak therefore explains that Rabbi Yehuda 
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before only three judges. 


The judges need to establish a location - yap WTD 
a7: In Yam shel Shlomo the question is raised as to why 
this halakha of Rava is mentioned in the middle of the discus- 
sion concerning the number of judges required for halitza. The 
Arukh LaNer explains that the Gemara’s line of reasoning would 
seem to indicate that the judges establish a location for halitza 
in order to publicize the matter, and therefore it is relevant to 


judges participate in order to publicize the halitza. 


To publicize the matter - xop mir: The commentaries 
explain that there are two reasons for publicizing the halitza. 
Doing so informs potential suitors that from then on it is permit- 
ted for the woman who performed halitza to be married, and it 
also apprises priests of the fact that she has performed halitza, 
as it is prohibited for them to marry a halutza, i.e., a yevama who 
has performed halitza (Rashi; Meiri). 
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It is told further: Rav Ashi once happened to come to Rav Kahana’s 
house. Rav Kahana said to Rav Ashi: Will the master come up with 
us to complete the quorum of five men in order to perform halitza? 
Rav Kahana said further: When I stood before Rav Yehuda, he 
said to me: Go up to the bundle [zirza]' of reeds to join the five" 
men who will oversee the performance of halitza, as a bundle of 
reeds had been set aside to be the established location where the 
court will convene to conduct cases of halitza. Those in attendance 
said to Rav Yehuda: Why do I need five if three are sufficient? He 
said to them: In order to publicize the matter, and not because it 
is a halakhic obligation. 


It is told: Rav Shmuel bar Yehuda’ was standing before Rav 
Yehuda. Rav Yehuda said to him: Go up to the bundle of reeds to 
complete the quorum of five in order to publicize the matter of 
this halitza. Rav Shmuel bar Yehuda said to him: We learned that 
the phrase “In Israel” in the verse: “And his name shall be called 
in Israel” (Deuteronomy 25:10) indicates that halitza must be per- 
formed before a court of Israelites from birth, and not before a 
court composed of converts," but I am a convert, as Rav Shmuel 
bar Yehuda had converted along with his father. 


Rav Yehuda said to him: I would exact payment based on the word 
of someone such as Rav Shmuel bar Yehuda, as he has shown that 
he is upright and honest by revealing this unknown fact about him- 
self. The Gemara questions: Does it enter your mind that one can 
actually exact payment based on the word of one man, no matter 
how honest he seems to be? Doesn't the Merciful One state in the 
Torah: “By the mouth of two witnesses or by the mouth of three 
witnesses, shall a matter be established” (Deuteronomy 19:15), indi- 
cating that one can exact payment based only on the evidence of at 
least two witnesses? Rather, the Gemara explains that Rav Yehuda’s 
intention was to say: I would declare a bill of indebtedness invalid 
based on his word," accepting his claim that the debt had been 
collected. 


Parenthetical to mentioning the status of a convert with regard to a 
court of halitza, the Gemara relates: Rava said: 


NOTES 


To join the five - "wan a romp nd: The commentaries dis- 
agree as to whether converts as well as others who are dis- 
qualified from being judges for halitza can at least be used to 
complete the quorum of five for halitza. The additional two are 
merely bystanders, added to the basic requirement of three 
judges, for the purpose of publicizing the halitza. The Ram- 
bam rules that a convert is not qualified even for the role of a 
bystander. Support for this opinion can be found in the behavior 
of Rav Shmuel bar Yehuda, who was unwilling to serve even as 
one of the additional two bystanders. However, others under- 
stand that Rav Shmuel bar Yehuda was called to be one of the 
three primary judges, and therefore he refused. If, however, there 
are already three judges, and they want two additional men only 


| would declare a bill of indebtedness invalid based on his 
word — TƏN KWÉ Kaya: A judge must be precise con- 
cerning the truth of the testimony in monetary cases, and he 
must judge based on what seems true to him. Therefore, if a 
contractual document comes before a judge for collection, and 
someone he trusts, even if he is a close relative or someone else 
disqualified as a witness, says that the debt has been collected, 


HALAKHA 


to publicize the matter, then even a convert is valid (Ritva; see 
Rosh). The Arukh LaNer adds that one might adduce proof for 
this opinion from the way in which Rav Yehuda overstated his 
praise for Rav Shmuel, indicating that the stature of Rav Shmuel 
would make him fit to be one of the actual judges, and that is 
what he was being offered. 


And not before a court composed of converts - m33 xd) 
ody pt: Although it is ruled conclusively in the Babylonian 


Talmud that a convert is not valid as a judge for halitza, in 


he Jerusalem Talmud this is recorded as a dispute between 
tanna‘im. Some tanna’im validate halitza before a convert, as 
hey understand that the repetition of the phrase “in Israel” in 
he verse actually comes to include converts. 


he judge may require the claimant to take an oath before col- 
ection, or can decide not to collect based on the document. This 
is the basic halakha, in accordance with Rav Yehuda’s statement 
here. The Rambam, however, states that since corrupt courts 
have become widespread, we may no longer declare a contract 
o be flawed without adequate evidence (Rambam Sefer Shofe- 
tim, Hilkhot Sanhedrin 242; Shulhan Arukh, Hoshen Mishpats:5). 


LANGUAGE 


Bundle [zirza] - 


Laue From the Aramaic root z-r-z, mean- 


ing to gird or tie. In this context the word zirza means a 


bundle. 


PERSONALITIES 


Rav Shmuel bar Yehuda - 717 sabrina ay: Rav Shmuel 


bar Yehuda was a Babylonian amora whose li 


the second and third generations of amora‘im. 


to what is told here it seems that he was born 
of converts, and it is possible that he and his fat 
converted. 


e spanned 
According 
to a family 
her actually 


His principle teacher was Rav Yehuda, with whom he 


shared a close affiliation. The Gemara here rela 
Yehuda valued his honesty. 


es that Rav 


For a while, Rav Shmuel bar Yehuda lived in Eretz Yisrael. 


At some point he returned to Babylonia and 


ransmitted 


valued halakhic traditions from Israel to the Sages of the 


Diaspora. In the Talmud we find him engaged 


in halakhic 


debate with Rav Yehuda, Rav Yosef, Rav Zeira, and Ulla. 
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Perek XII 
Daf102 Amuda 


NOTES 

A convert may judge his fellow convert — ivan ny 77173: Rashi 
and most of the early commentaries disagree as to when in 
fact it is permitted for a convert to be appointed as a judge. 
According to Rashi, a convert is excluded from being a judge for 
Jews from birth only in capital cases; there are no limitations on 
a convert to act as a judge in monetary cases, and it is likewise 
permitted for him to be appointed to other positions of com- 
munal authority The majority of early commentaries disagrees 
and posits that there are three different categories. In capital 
cases a convert is qualified to judge only his fellow converts. In 
monetary cases a convert whose mother is from Israel is also 
qualified to judge, and likewise it is permitted for him to be 
appointed to any authoritative position of leadership. To be 
appointed king, however, and also to act as a judge for halitza, 
it is required that one not be a convert at all but that he be 
the offspring of two Jews from birth (see Meiri). The Rambam 
states a controversial third opinion prohibiting a convert from 
being appointed to all positions of authority. 


And if the convert’s mother was from Israel — tax 7m7 ON 
Sewn: The concept of a convert whose mother is from Israel 
may strike one as odd. After all, if one’s mother is Jewish, then 
the child is not a convert at all. Some understand that this 
phrase refers to one whose father is not Jewish and whose 
mother is, and although he is not actually a convert, he is called: 
A convert whose mother is from Israel. Others explain that it 
refers to one whose mother converted while pregnant, and 
therefore the child is referred to as a convert whose mother 
is from Israel, as the child was conceived while the mother 
was a gentile, and born when his mother was already Jewish 
(see Rashba). 


As itis stated: And his name shall be called in Israel — vaxaw 
byt jw x IPN: Most of the early commentaries had an 
alternative version of the text that read: With regard to halitza, 
a convert cannot act as a judge based on the fact that in the 
Torah the phrase “in Israel” is written twice (see Deuteronomy 
25:7, 10). They interpreted their version of the text to mean 
that the first mention in the verse of “in Israel” comes to teach 
that halitza is valid even if performed before laymen, and the 
second mention of “in Israel” comes to teach that the judges 
must be from Israel, to the exclusion of converts who were not 
born in Israel. Rashi, whose text matches the version published 
in the Gemara, seems to interpret that “in Israel” indicates 
within Israel, meaning that he must be a Jew from both sides 
of his family (Ramban). 


The people already have established the practice - %23% 
DY a): This idea of following the custom even when "the 
stated halakha might be otherwise is cited in the Jerusalem 
Talmud with the phrase: A custom cancels the halakha. There 
are those who misinterpreted this talmudic statement to mean 
that one could rely upon one's local custom even when i 
openly contradicted the halakha. The Meiri explains, however, 
that this is not the proper understanding of this statement. 
Customs determine practice only when there is no established 
halakha otherwise. In any place where there is such a custom, 
is prohibited for even the greatest of scholars to abolish it. 
However, Rabbeinu Tam has already explained the danger o 
following customs that run counter to halakha. He points ou 
that the Hebrew word for custom, minhag, spelled backward 
is Geihinnom, the Hebrew term for Gehenna. In other words, 
following a backward custom that contradicts halakha wil 
actually lead one to Gehenna. 

In fact, the logic behind relying upon a custom is based on 
people's general tendency to act based on the majority opinion 
even if the matter was never decisively determined in a house 
of study (Gilyonei HaShas, citing Yishrei Lev). 
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By Torah law a convert may judge his fellow convert," as it is 
stated: “You shall set a king over you, whom the Lord your 
God shall choose; one from among your brothers you shall set 
king over you” (Deuteronomy 17:15). The Gemara deduces from 
the terminology of the phrase “over you,” i.e., when presiding 
over Jews by birth either as a king, a judge, or any other official, 
that from here it is where we require that the official must be: 


“From among your brothers,” meaning a Jew by birth. However, 


a convert may judge his fellow convert, as the requirement of 


“one from among your brothers” doesn’t apply when presiding 


over fellow converts. 


And if the convert’s mother was from Israel," he may even pre- 
side as a judge in a court to adjudicate legal matters involving a 
native-born Jew. But with regard to halitza, he may not act as a 
judge unless both his father and his mother were from Israel 
from birth, as it is stated with regard to halitza: “And his name 
shall be called in Israel: The house of he who had his shoe 
removed” (Deuteronomy 25:10), implying that he must be born 
as a member of the Jewish people from both of his parents." 


§ Rabba said that Rav Kahana said that Rav said: If Elijah 
the Prophet should come and say: One may perform halitza 
using a soft leather shoe, the Rabbis would listen to him. But 
if he says: One may not perform halitza using a hard leather 
sandal, they would not listen to him, for the people already 
have established the practice’ of performing halitza using a 
sandal. 


And Rav Yosef said that Rav Kahana said that Rav said: If 
Elijah the Prophet should come and say: One may not perform 
halitza using a soft leather shoe, they would listen to him. 
But if he says: One may not perform halitza using a hard 
leather sandal, they would not listen to him, for the people 
already have established the practice of performing halitza 
using a sandal. 


The Gemara asks: What is the practical difference between these 
two opinions? Seemingly, they both say the same thing. The 
Gemara answers: The practical difference between them is with 
respect to performing halitza with a soft leather shoe ab initio. 
According to Rabba’s opinion, one may not perform halitza this 
way ab initio, as Rabba said that only if Elijah comes and permits 
it would he be heeded, implying that until Elijah does so one may 
not perform halitza this way. According to Rav Yosef’s opinion, 
one may perform halitza with a soft leather shoe until Elijah 
comes and teaches us otherwise. 


The Gemara asks: And according to the one who says that one 
may even perform halitza with a soft leather shoe ab initio, didn’t 
we learn in the mishna (101a): If she performed halitza with a 
soft leather shoe, her halitza is valid, and the past tense wording 
indicates after the fact, yes, but it is not valid ab initio? 


HALAKHA 


A convert may judge his fellow convert — ivan ny 7373: Ifa 
convert’s mother is from Israel, and certainly if his father is also 
from Israel, he is qualified to judge in monetary cases. But if 
his mother is not from Israel, he is disqualified from acting as a 
judge in cases involving a Jew from birth, although it is permit- 
ted for him to act as a judge in cases involving other converts 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 11:1; Shulhan Arukh, 
Yoreh De'a 269:11 and Hoshen Mishpat 7:1). 


A convert’s fitness with respect to halitza — nyn paw 1: 
A convert is not qualified to be a judge for halitza, even the 
halitza of a convert, as only someone whose mother and father 
are from Israel is qualified to be a judge for halitza (Rambam 
Sefer Nashim, Hilkhot Yibbum 4:5; Shulhan Arukh, Even HaEzer 
169:2 and Yoreh De‘a 269:11). Some say that even if only his 
father was from Israel he is qualified (Rema, citing Sefer Mitzvot 
Gadol). 
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The Gemara answers: The same is true that one may perform 
halitza with a soft leather shoe even ab initio, but since the tanna 
wished to teach in the latter clause of that mishna: Ifan anpileya, 
a soft shoe made of cloth, was used for halitza, her halitza is 
disqualified even after the fact, he also taught the first clause 
of the mishna using wording that indicates validity after the fact, 
even though it is in fact permitted even ab initio. 


The Gemara comments: And performing halitza with a soft 
leather shoe ab initio is a dispute between tanna’im, as it is 
taught in a baraita, Rabbi Yosei said: One time I went to the 
city of Netzivin® in Babylonia, and I found there a certain Elder. 
I said to him: Do you know Rabbi Yehuda ben Beteira,’ who 
was from Netzivin? He said to me: Yes, and he is a frequent 
visitor at my table." I asked the Elder: Have you ever seen if he 
conducted the halitza of a yevama? 


He said to me: I saw that he conducted halitza many times. I 
asked him: Using a soft leather shoe or a hard leather sandal? 
He said to me: Does anyone allow performing halitza with a 
soft leather shoe?" But the Torah said: “His shoe [na‘alo|”" 
(Deuteronomy 25:9) and not: His shoe [minalo]. I said to him: 
If so, what did Rabbi Meir see that made him say that if a 
woman performed halitza using a soft leather shoe her halitza 
is valid? 


Rabbi Ya’akov says in the name of Rabbi Meir: One may per- 
form halitza using a soft leather shoe ab initio. The Gemara 
explains: And for the one who said one may not perform halitza 
with a soft leather shoe ab initio, what is the reason for this? 


Ifwe say that a soft leather shoe is disqualified because the upper 
side of the soft leather shoe [panta]' is on his foot directly, 
and the straps [arketa]' tied around the upper portion of the 
shoe are like a second shoe on top of the shoe that is directly on 
top of his foot, and the Torah says: “Remove the shoe from 
on his foot,” indicating that the entire shoe must be “on his 
foot” but not from on something else that is on his foot," if 
so, then even after the fact as well, it should not be fit for use. 
If a soft leather shoe is unfit for halitza by Torah law, it should 
be prohibited under all circumstances. 


NOTES 


He is a frequent visitor at my table [shulhani] - 
VIA NIT: From the wording of the Gemara it seems that Rabbi 
Yehuda ben Beteira was frequently a guest of this Elder, seem- 
ingly because the latter was among the important people of 
his city. There are also versions of the text explaining the oppo- 
site, that the Elder was a frequent guest at Rabbi Yehuda ben 
Beteira’s table. In the Jerusalem Talmud it is explained differently, 
that this same Elder was the money changer [shulhani] of his 
city, and Rabbi Yehuda ben Beteira was frequently found at his 


table, i.e. changing money with him. 


Does anyone allow performing halitza with a soft leather 
he version of the text in the 
Gemara and the Tosefta. The Vilna Gaon in Haggahot HaGra, 
however, expresses doubt about the authenticity of this text, as 


shoe — byyaa pydin ax: This is 


abw oy) elements mentioned in the Gemara (see Rosh). Although the 
Ramban disputes this opinion, the text of the Jerusalem Talmud 
seems to be the basis of the Rambam's similar halakhic ruling 


(see Yam shel Shlomo). 


The Torah said: His shoe [na‘alo] — by ayay minm: Rashi 
and most of the early commentaries erased this sentence, and 
likewise it is not found in the Tosefta, as they explained that the 
word minal, meaning shoe, is not found at all in the Bible. The 
Ritva quotes an opinion that upheld this version of the text 
by explaining that during biblical times everyone wore hard 
leather sandals, and therefore, stating the word shoe would 
obviously refer to a sandal. If so, since the Torah says “shoe” 
here and does not use another word it certainly is referring to 
a sandal (see Meiri). 


the opposite is stated in the Jerusalem Talmud. In a discussion 
in the Jerusalem Talmud it says: Is there any sandal used in 
our location, indicating that using a sandal was not the com- 
mon custom. Furthermore, the discussion continues that they 
questioned how Rabbi Meir could entertain the possibility that 
one may not perform halitza with a soft leather shoe, seemingly 
indicating that the preferred means of performing halitza is 
with a soft leather shoe. Indeed, several early commentaries 
concluded, based upon the discussion in the Jerusalem Talmud, 
that since in most places people are not accustomed to using a 
sandal and do not know what it looks like, a soft leather shoe is 
preferable, as one can ensure that it will have all the necessary 


From on something else that is on his foot - byna byn: The 
Tosefot Had Mikammaei explains that due to the doubt pre- 
sented here with regard to whether halitza alone is sufficient or 
whether there must also be exposure of the foot, it is possible 
that one who is wearing socks will not be considered to have 
had his foot exposed, and should therefore refrain from wearing 
socks when performing halitza. Although several other com- 
mentaries say that this stringency is unfounded, as socks are 
made of a soft fabric that is insignificant, as is stated explicitly 
in the Jerusalem Talmud, still the Yam shel Shlomo says that one 
should be stringent in this matter. 


BACKGROUND 

Netzivin — pax: Nowadays this is known as Nusaybin, a 
city located in Turkey on the border with Syria, adjacent to 
Qamishli. This ancient city was the capital even prior to the 
Assyrian conquest. At the time of the Mishna it was under 
the rule of the kingdom of Adiabene, and afterward for a 
period of approximately one hundred years it was a war 
zone between Persia and Rome that often changed hands. 

Netzivin was a center of trade due to its location, and 
it had an active Jewish population for centuries. Like 
Neharde’a, it was known as one of the centers of Torah 
learning in ancient Babylonia. 

Netzivin reached its zenith in the period of Adiabene rule, 
as a number of members of the royal family converted to 
Judaism, and the academy of the sons of Beteira flourished. 

The city, especially its Jewish inhabitants, suffered greatly 
during the constant battles that subsequently befell the city, 
and by the talmudic period the city’s Jewish population 
had lost its prominence. However, after that period, it once 
again became home to a sizable Jewish population, which 
remained there into the twentieth century. 


PERSONALITIES 
Rabbi Yehuda ben Beteira - x13 12 MPT 27: There were 
at least two Sages with this name, all from the same family. 
They were most likely a Babylonian family, some of whose 
members moved to the Eretz Yisrael and assumed leader- 
ship positions there just prior to the appointment of Hillel 
he Elder. Other members of the family stayed in Babylonia, 
iving in the town of Netzivin, a center of Jewish life. It 
seems that the Rabbi Yehuda ben Beteira mentioned here, 
sometimes called ben Petora, had previously been among 
he Sages of Yavne, where he engaged in halakhic debate 
with the great Sages of his generation, Rabbi Yehoshua 
and Rabbi Akiva. Afterward, it is believed that he went back 
o Babylonia where he became the leader of a large and 
prominent yeshiva in Netzivin. 

Rabbi Yehuda ben Beteira enjoyed a long life, having 
ived long enough to have been mentioned in the days after 
he revolt of bar Kokheva. Even then, in his younger years, 
he was considered such a high-level halakhic authority 
hat some of the Sages of Eretz Yisrael even traveled to 
Babylonia in order to learn Torah from him. Sometimes 
messengers from Eretz Yisrael were sent to him in order to 
receive answers to halakhic questions. 

Rabbi Yehuda ben Beteira was highly esteemed by his 
contemporaries among the Sages. Rabbi Eliezer said about 
him: You are a great Sage, and he declared his court a righ- 
teous and beautiful court of law. 

Even though most of his activity was in Babylonia, Rabbi 
Yehuda ben Beteira raised the banner of the importance of 
Eretz Yisrael and opposed any efforts to establish Babylonia 
as a competing center of Torah learning. 

There are very few instances in the Talmud where 
halakhot are transmitted in his name. This may be because 
he served in Babylonia, where he imparted his teachings to 
Sages whose rulings were not recorded. 


LANGUAGE 


Shoe [panta] - K139: The term is Aramaic and refers specif- 
cally to the leather on the upper part of a shoe. 


Straps [arketa] — «npr: This may very well be a variant of 
the word arkata, a word also found in other sources, mean- 
ing shoelace. Others explain that it means the upper part of 
a shoe that covers the foot. Some of the geonim claim that 
arketa refers to the part of the shoe that covers the shins. 
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NOTES 
A torn [merupat] shoe - vaw byy: Opinions vary con- 
cerning the interpretation of the word merupat. Some say, 
in accordance with Rashi, that it is torn from above, and 
completely merupat means that all of the upper leather is 
torn (see Meiri). Rabbeinu Hananel explains that merupat 
means unstable, i.e., a shoe that is not at all suitable to be 
worn due to its size. 


We tie a strap to it — xana ma Ww: The Ramban wrote 
hat although generally a strap can be tied from a rope 
made of any material, because the Gemara (102b) states 
hat one may make a halitza shoe only from leather and 
other similar materials, the strap tied to it must also be 
rom leather. The commentaries explain that it refers here 
o a designated sandal that they would use for halitza, to 
which they would add another strap to tighten it. The 
Gemara explicitly mentions later that among the tools of 
he judges was a special sandal designated for halitza that 
hey meticulously ensured had all the components neces- 
sary for halitza. The practice of having such a sandal desig- 
nated for halitza was already recorded by the geonim, and 
his custom was maintained throughout the generations. 


LANGUAGE 
Ring [humrata] - xan: Apparently from the Middle 
Iranian muhr, which in this context means a ring. Due to a 
phonological shift, the letters were inverted in the Aramaic 
loanword. 
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Rather, it is a rabbinic decree due to the concern that one might 
use a torn soft leather shoe," which may nevertheless be worn if torn 
due to its softness but is prohibited as it does not cover his foot. No 
similar concern exists with regard to a torn sandal, as due to its hard 
exterior it would never be worn if torn, and therefore there is no 
concern that it will be used for halitza. 


Alternatively, it is a rabbinic decree due to concern that one might 
perform halitza with a half shoe, as the halitza shoe must cover 
most of the foot, yet there are some who wear soft leather shoes that 
cover only half of the foot. Therefore, there is a prohibition against 
using a soft leather shoe for halitza ab initio for fear that a half shoe 
might also accidentally be used. No similar fear exists with a hard 
leather sandal as a half sandal is never worn." 


Rav said: If I had not seen my beloved uncle, Rabbi Hiyya, 
conduct a halitza using a sandal with laces, I would not have 
conducted halitza with anything other than a sandal of Arabs, 
which is more tight fitting and snug. The Gemara explains: And 
with regard to this sandal of ours, i.e., the customary sandal of that 
day, although it does have a ring [humrata]" on top to ensure that 
it will not fall off the foot easily, we tie a strap to it" during halitza 
in order to make it tighter, so that her halitza will be of the highest 
standard. The strap is tied on so that the sandal will not come off 
by itself, to ensure that the yevama will have to untie the strap in 
order to remove the sandal.® 


HALAKHA 


Halitza with a soft leather shoe and a hard leather sandal — 
nobya nyn: The accepted custom was to perform halitza 
with a hard shoe made entirely of leather, similar to an ancient 
sandal. Others determined the halakha to be in accordance 
with the final version of Rabbi Ya'akov, which states that one 
should perform halitza with a soft leather shoe ab initio. Others 
state that since sandals were not common in most places, the 
custom became to use a soft leather shoe, as it is certainly valid 
after the fact. 
Some say that the stitching of the shoe must be in the interior, 
similar to a sandal, while others say that the stitching must be on 
its exterior. Furthermore, no additional fabric or leather should 
be sewn into the interior of the shoe, and likewise it should be 
made from one piece of leather. All of these requirements are so 


Sandal for halitza - an bap: To ensure that all the require- 
ments for a valid halitza sandal are met, it is a long-standing 
custom for every court that conducts halitza to possess a shoe 
for this purpose. The shoe is built so that it conforms to all the 
stringent opinions, thereby guaranteeing that the halitza will be 
valid according to all opinions. 


Ji 


BACKGROUND 


that the shoe will be similar to a sandal (Rambam Sefer Nashim, 
Hilkhot Yibbum 4:6; Shulhan Arukh, Even HaEzer 169:16). 


It does have a ring - xpyan ma mga: The ring mentioned 
in the Gemara is a sort of | ring through which a rope can be 
threaded from a hole from the other side of the sandal, enabling 
it to be tightly fastened to the shoe. Some say that one should 
tie at least two or three of these knots. The Rema states that the 
custom is to tie three knots, which are not part of the body of 
the shoe but rather are created by attaching additional straps 
to the top of the shoe. Likewise, hooks and loops are sewn onto 
the exterior part of the shoe on its opposite side for the purpose 
of fastening the additional straps (Shulhan Arukh, Even HaEzer 
169:19 and Seder Halitza 61). 
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Shoe used for halitza, viewed from different angles 
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Q The Gemara presents a mnemonic device for the following 
three halakhot that Rav Yehuda taught in the name of Rav: 
Hatarat, meaning release of; yevama; sandal. This mnemonic 
serves as a reminder that the release of a yevama is done through 
removing a sandal. Rav Yehuda said that Rav said: The release 
of a yevama to enable her marriage to a member of the public 
occurs when most of the heel is removed from the shoe." Even 
though the shoe has not been entirely removed, or even 
removed from most of the yavam’ foot; it is still permitted for 
her to remarry. 


The Gemara raises an objection from the following baraita: 
If the straps of a soft leather shoe or a hard leather sandal 
were untied," but not through the actions of the yevama, 
or if the yavam removed most of his foot from the shoe him- 
self before the yevama completed the removal, her halitza is 
disqualified. 


The Gemara infers: The reason her halitza is disqualified is 
specifically that he removed most of his foot and she only 
completed the removal, but had she removed most of the foot 
from the shoe, then her halitza would be valid. The Gemara 
continues: If so, yes, only when the yevama removes most of 
the foot is the halitza valid, but if she removed only most 
of the heel, it would not be sufficient. 


The Gemara rejects this question: No, most of the foot is 
the same as most of the heel, and therefore the inference 
should be that even if she removed most of the heel from the 
shoe the halitza is valid. And why do they call it: Most of the 
foot? Because the whole weight of the leg puts pressure on 
the heel. 


The Gemara comments: This baraita supports Rabbi Yannai, 
as Rabbi Yannai said: Whether he unties the shoe and she 
removes it, or whether she unties it and he removes it, her 
halitza is disqualified unless she both unties it and takes it 
off. And on the same topic, Rabbi Yannai asked: If she did not 
remove the sandal, but instead ripped it off him, what is the 
halakha? If she burned it" using coals, what is the halakha? The 
Gemara presents the real issue in question: Is exposure of the 
foot the essential act of halitza that we require, through any 
act of removing that which covers the foot, which exists here? 
Or perhaps it is removal of the shoe from over the foot that 
we require, which is lacking here? No answer was found to this 
question, so the Gemara concludes: The question shall stand 
unresolved. 


HALAKHA 


Releasing the yevama upon removing the heel - maT 
apy nomga maz: The yevama sits and unties the shoe 
straps from the foot and then removes the shoe and places 
it on the ground. From the moment most of the heel of 
the yavam has been removed from the shoe, the yevama is 


considered released from the levirate bond, and it is permit- 


ted for her to marry freely (Rambam Sefer Nashim, Hilkhot 
Yibbum 4:6). 


If the straps of a shoe or sandal were untied — niyay nm 
byan: If the yavam untied the knot and the yevama took 
off the shoe, or if she untied the straps and he took off 
the shoe, the halitza is disqualified. The Rema quotes an 


opinion, citing the Rosh, that if the yavam can still walk 
in the shoe while it is untied and subsequently she removes 
it, the halitza is valid even though he untied the knot 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:16; Shulhan Arukh, 
Even HaEzer 169:33). 


If she ripped it...if she burned it -= anna W..xnny yp: 
If the yevama tore the shoe from the foot or burned it, this 
does not constitute halitza. The halakha is such because 
Rabbi Yannai’s query was not resolved, and concerning a 
Torah prohibition one should be stringent with regard to 
unresolved questions (Rambam Sefer Nashim, Hilkhot Yibbum 
4:21; Shulhan Arukh, Even HaEzer 169:36). 
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HALAKHA 

Two shoes — mya W: If the yavam was wearing two 
shoes and his yevama removed the outer one, then, even 
if she tore the inner one until his foot was exposed, her 
halitza is disqualified. The halakha is such because Rabbi 
Nehemya's question, according to the version of the text 
used by the Rambam, was not resolved, and in a case 
of doubt concerning a Torah law one must be stringent 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:21; Shulhan Arukh, 
Even HaEzer169:37). However, if the yevama removes both 
shoes her halitza is valid (Rema). 


Perek XII 
Daf102 Amudb 


HALAKHA 


A yevama who grew up among her husband's brothers - 
PONT pa TPT maa»: During halitza the yavam and 
yevama must have the intention that through the act 
of halitza the yevama will become permitted to marry 
a stranger. If they did not both have this intention, the 
halitza is invalid, meaning that the halitza will disqualify 
her from performing levirate marriage with any of the 
brothers, but she will not be free to marry a stranger until 
a proper halitza is performed. For this reason, if a yevama 
grew up among her husband's brothers and it was wit- 
nessed that she had once removed the shoe of one of 
them, it is prohibited for her to enter into levirate marriage 
with any of them. The concern is that they had intended 
to perform halitza, and therefore she requires valid halitza 
to free her. But if it was not witnessed that she removed 
a shoe from one of her brothers-in-law, the possibility 
that she might have done so is not taken into consid- 
eration, and it is permitted for her to enter into levirate 
marriage with any of the brothers (Rambam Sefer Nashim, 
Hilkhot Yibbum 4:28; Shulhan Arukh, Even HaEzer 169:44). 
This ruling is in accordance with the opinion of Rav and 
the final version of the text in the Gemara. 


—— NOTES 
The reason is that we did not see, etc. — 21m xo xayo 
^3): The Gemara presents two versions of the inferences 
drawn from the statement of Rav Yehuda in the name of 
Rav. The early commentaries dealt with the differences 
between the two versions, explaining that according 
to the first version, in any instance where both do not 
intend to perform halitza, the halitza is completely invalid 
by Torah law. Nevertheless, if invalid halitza such as this 
were performed before a convened court, the court would 
render the couple disqualified to perform levirate mar- 
riage, because it appears as if an actual halitza had been 
performed. In contrast, according to the second version, 
even were this halitza performed outside of court, at an 
inappropriate time, or using an unfit shoe, nevertheless 
it would disqualify the couple from performing levirate 
marriage afterward, although this type of halitza cannot 
render the woman permitted to marry strangers (see 
Tosefot HaRosh, Ramban, and Rashba). 
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Rabbi Nehemya asked Rabba the following question: If the man 
were wearing two shoes," one on top of the other, what is the 
halakha? The Gemara asks: What are the circumstances of the 
case? If we say that she removed the outer shoe and the inner 
shoe remains in place, but the Merciful One states in the Torah: 
“From on his foot” and not: From on that which is on his foot. The 
Gemara answers: No, this question wasn’t asked in a case where the 
inner shoe remained on his foot. Rather, it is necessary in a case 
where she tore the outer shoe and took off the inner shoe, and 
the outer one still remains on his foot although it is torn. The 
question centers around the previous one with regard to the nature 
of halitza: What is the halakha for valid halitza? Is it removal of the 
shoe that we require, which we have brought about in this example? 
Or perhaps it is exposing the foot that we require, which is lacking 
here, as the foot is still covered by the torn outer shoe. 


The Gemara asks: Is there really a case like this where people wear 
one shoe on top of another? The Gemara answers: Yes, for the 
Sages saw Rav Yehuda, who went out once to the market wearing 
five pairs of shoes, which were similar to slippers, one on top of 
another. 


Rav Yehuda said another halakha that Rav said: An underage 
yevama who grew up among her husband’s brothers" before any 
halitza was performed is permitted to marry one of the brothers 
through levirate marriage, and we are not concerned about the 
possibility that during the time she was in the company of her 
yevamin she removed a sandal from one of them, and thereby she 
would have already performed halitza. The Gemara infers from this 
statement: The reason it is permitted to perform levirate marriage 
nowis specifically that we did not see her remove one of their shoes, 
but if in fact we did see her do so, we are concerned and treat her 
as a yevama who already performed halitza and is thereby forbidden 
to all the brothers. 


The Gemara challenges: But isn’t it taught in a baraita: Whether 
he intended to perform halitza and she did not intend to, or 
whether she intended to perform halitza and he did not intend to, 
the halitza is invalid, unless they both intended it as one to per- 
form a proper act of halitza? The Gemara answers: This is what Rav 
said: Even if we did see that she removed a shoe from one of them, 
we are not concerned that perhaps they intended to perform 
halitza. 


And there are those who say the inference from Rav’s statement 
should be made in the opposite manner: The reason it is permitted 
for her to perform levirate marriage now is specifically that we did 
not see" her remove a shoe from one of the brothers. But if we did 
see, we would be concerned and would treat her as a yevama who 
already performed halitza, despite our knowledge that she did not 
intend to perform halitza. And with regard to that which was 
taught in the baraita, that intention is required, this applies only 
as far as validating the act of halitza in order to permit her to marry 
a stranger. But performing an act of halitza even without intention 
is sufficient to disqualify her for the brothers, rendering prohibited 
an act of levirate marriage afterward. 
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Rav Yehuda also said that Rav said: One may not perform halitza 

using a sandal that was sewn together with threads made of flax," 

as it is stated: “And I made you shoes of tahash® skin” (Ezekiel 

16:10), which is the skin of an animal, implying that a shoe is some- 
thing made entirely of leather. The Gemara challenges: If the source 

is “tahash,’ let us say: A shoe made of tahash skin, yes, it is valid; 

but if made of anything else, no. The Gemara rejects this: Because 

“shoe” and “shoe” are written in the Torah multiple times, this ampli- 
fies and includes all types of shoes crafted from leather skins as valid 

for performing halitza. 


The Gemara asks: If the inclusion of the words “shoe” and “shoe” 
amplifies, then should one include as valid for performing halitza 

shoes crafted from even any other materials as well, including those 

not produced from leather at all? The Gemara answers: If so, what 

purpose does “tahash” serve, as nothing is learned from it? Rather, 
from the word tahash it is derived that the shoe must be crafted 

entirely of leather, but all types of leather are included because the 

word “shoe” is repeated in the Torah numerous times. 


Rabbi Elazar asked Rav: What is the status of the following type 
of sandal used for performing halitza? In a case where it, the shoe 
itself, is made of leather," and the sections that hold its straps [terei- 
siyyot]'® are made of hair," as they were woven together with goat’s 
hair, what is the halakha? He said to him: Do we not refer to such 
a sandal as: “And I made you shoes of tahash”? Since it is crafted 
from material that comes from an animal it is valid. The Gemara asks: 
If that is so, i.e., that anything derived from an animal is valid, then 
even if it is fashioned entirely of hair it should also be valid. The 


Gemara answers: That would be called a slipper,’ not a shoe. 


NOTES 


A sandal sewn with flax — jnwoa WORT bap: Rashi interprets 
this in two ways: According to his first interpretation, this refers 
to a shoe with a flax lining sewn to it. According to his second 
interpretation, the various parts of the shoe were sewn together 
with threads of flax. Most of the early commentaries do not 
accept Rashi's first interpretation, as even a wooden sandal 
covered with leather is valid for halitza, and therefore any san- 
dal made completely of leather cannot be disqualified due to 
a flax lining. Consequently, most of the early commentaries 
accept Rashi’s second explanation. The Tosefot Rid challenges 
the second interpretation based on the Gemara'’s case of a san- 
dal whose straps are made of hair, and therefore offers a third 


HALAKHA 

A sandal sewn with flax — jnwaa ont Sap: One should 
not perform halitza using a sandal sewn with flax. There- 
fore, one should sew such a sandal with leather ab initio, 
and this is the customary practice. The Rema, based on 
the opinion of the Ramah, mentions that there are those 
who invalidate a sandal sewn with flax even after the fact 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:18; Shulhan Arukh, 
Even HaEzer 169715). 


The sections that hold its straps are made of hair - 
webw yoo: The Shulhan Arukh rules that the straps of 
a sandal used for halitza do not necessarily need to be made 
of leather, in accordance with Rav’s opinion. The Rema, how- 
ever, cites others who maintain that the straps must also 
be made of leather (see Nimmukei Yosef). The common 
practice was to permit straps made only of leather, or those 
made of animal hair, as hair also comes from animals, while 
disqualifying straps of any other material (Rambam Sefer 
Nashim, Hilkhot Yibbum 4:19; Shulhan Arukh, Even HaEzer 
169715). 


LANGUAGE 
Straps [tereisiyyot] — niya: The source of this word is 
unclear. Some say that it comes from the Greek Oupeóç, 
thureos, meaning shield. This became the Hebrew word tris, 
which also has several meanings. Its diminutive form, trisit, 
means part of a shoe or sandal. 


interpretation, which he maintains is actually the understand- 
ing of Rabbeinu Hananel. This third interpretation is that a 
sandal sewn with flax refers to a sandal whose sole is made of 
leather while the part that covers the foot is made of flax. The 
early halakhic authorities such as the Or Zarua discuss whether 
such a sandal sewn with flax is completely disqualified, even 
after the fact, or if it is invalidated only ab initio (see Yam shel 
Shlomo). 


Tahash — wns: The identity of the tahash is a matter of great 
controversy that has not been resolved. Some authorities 
explain that the tahash is a whale of the species Monodon 
monoceros, commonly known as the narwhal. Narwhals travel 
in small groups, especially in northern ocean waters, and can 
grow to 6 m in length. The primary coloring of the narwhal is 
pale with numerous dark spots; narwhals are the only ocean 
mammals with spots. A twisted tusk, which was once thought 
to be the horn of the unicorn, grows out of one side of the 
narwhal’s mouth and can measure up to 3 m long. It is possible 
that a group of these creatures approached the Red Sea and 
were thrown onto the shore or trapped there. 

The narwhal’s appearance closely parallels the descriptions 
of the tahash presented in tractate Shabbat (28a—b), according 
to which it is also spotted like the tela ilan and has a single horn 
on its forehead. The Gemara there also details that the Sages 
were unable to determine the precise nature of the tahash: 
domesticated or non-domesticated; kosher or non-kosher. 

Professor Yehuda Feliks, one of the foremost scholars in 
the field of nature in the Bible, suggests that the tahash 
may have been a giraffe, which has many of the character- 
istics mentioned in various places in the Talmud concerning 
the tahash: A multicolored hide, a horn-like protrusion on its 
forehead, and some of the signs that would indicate that it is 
a kosher animal. 


Narwhal 


It is made of leather, etc. - 15) Ty by xin: The Babylonian 
Talmud is consistent in maintaining that in order to qualify as 
a shoe that can be used for halitza, a sandal must be made of 
leather or at least mostly of leather. Likewise, since the source 
of this obligation is from the verse “| made you shoes of tahash,’ 
there are those who add that animal hair may also be used for 
the sandal’s straps. Since the hair comes from animal skin, such 
shoes may therefore still be defined as shoes of a tahash (see 
Nimmukei Yosef). In a discussion in the Jerusalem Talmud, it is 
maintained that even a wooden sandal is valid for halitza, at 
least after the fact and maybe also ab initio, as anything called 
a shoe is valid for halitza. 


| BACKGROUND | 


Straps [tereisiyyot] - nipan: The image below depicts Roman 
shoes of the Senator class and their tereisiyyot, the lower leather 
straps that encase the foot. 


Roman shoes 


Slipper [karka] — xpp: The image below depicts a shoe from 
Phrygia, in Asia Minor, that may be the karka mentioned in 
the Gemara. 


Phrygian shoe 
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NOTES 

This is the greatest of blessings - nis1aaw aay şt: The 
Maharsha explains that the Gemara here is stating that 
even though this chapter in Isaiah lists eleven different 
blessings, beginning with the verse “Your light shall rise 
in darkness, and your darkness shall be as the afternoon” 
(Isaiah 58:10), still, this blessing of strengthening the body 
is the greatest of all the blessings listed there. 
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Rav Kahana said to Shmuel: From where is it known that this 
phrase: “And she shall remove [haltza] his shoe from on his foot” 
(Deuteronomy 25:9), means to remove? As it is written: “Then the 
priest shall command, and they shall take out [hiltzu] the stones 
in which the plague is” (Leviticus 14:40), indicating that the word 
haltza means that they shall remove the stones from their place. 


The Gemara asks whether the word haltza can be interpreted dif- 
ferently based upon its apparent meaning in other contexts: But 

could you say it is a term for strengthening, as it is written: “Arm 

[hehaletzu] men from among you for the army” (Numbers 31:3), 
meaning that men among you will be strengthened and take up 

arms to prepare for battle? The Gemara answers: There too, the 

meaning of the word is referring to taking something from its place, 
as it means removing people from their houses in order to go out 
to war. 


The Gemara challenges: But isn’t it written: “He delivers 
[yehaletz] the afflicted by His affliction [be’onyo]” (Job 36:15)? 
This indicates that the afflicted one becomes stronger due to his 
affliction, as, if the intention was to deliver him from his affliction, 
it should have said: From His affliction, rather than “by His afflic- 
tion.” The Gemara answers that the verse should be interpreted as 
follows: Be onyo, in other words, as reward for his suffering from 
affliction, He shall deliver him from the judgment of Gehenna, 
as is understood from the term be’onyo, through the reward due to 
his affliction. 


The Gemara challenges further: But with regard to that it is 
written: “The angel of the Lord encamps around those who fear 
Him and delivers them [vayehaltzem]” (Psalms 34:8), doesn’t 
vayehaltzem rather mean: He shall strengthen them? The Gemara 
answers: The verse means: As a reward for those that fear Him, 
He shall deliver them from the judgment of Gehenna. Therefore, 
the Gemara interprets vayehaltzem as “delivers them,” not as: 
Strengthens them. 


The Gemara challenges further: But with regard to that which is 
written: “And the Lord will guide you, and satisfy your soul in 
drought, and make your bones strong [yahalitz]” (Isaiah 58:11), 
and Rabbi Elazar said regarding that verse: This is the greatest 
of blessings," and Rava said it means: Strengthening of bones. 
This seems to indicate that the root of the word halitza is referring 
to strengthening. The Gemara answers: Yes, it has this connota- 
tion, and it has this connotation, i.e., the root h-l-tz sometimes 
connotes removal and sometimes connotes strengthening. But 
here, only one meaning is possible, as, if it enters your mind that 
halitza here connotes strengthening, then let the Merciful One 
write in the Torah: She shall strengthen [haletza] his shoe on his 
foot [beraglo], indicating that she should tighten the shoe on his 
foot, rather than stating: “From on his foot [meal raglo],’ which 
indicates that she is removing something from his foot. 


The Gemara responds: If the Merciful One had written in the 
Torah: On his foot [beraglo], I would have said she must 
strengthen and tighten the shoe on his foot, yes, but on his calf, 
no; and if his foot were amputated she may no longer perform 
halitza. Therefore, the Merciful One writes in the Torah: “From 
on his foot [meal raglo],” to teach that she may strengthen the 
shoe even on his calf, which is part of the leg, or regel, above 
the foot. The Gemara answers: If so, and halitza really means 
strengthening, let the Merciful One write in the Torah: She shall 
strengthen his shoe on the upper part of his foot [beme‘al raglo], 
indicating that the shoe can also be tightened on the area of the calf. 
What then is the meaning of “from on his foot [meal raglo],” 
which is written in the verse? Learn from here that in this context 
the word halitza clearly indicates removal, meaning that the 
mitzva of halitza is for the yevama to remove the shoe of the yavam 
and not to tighten it on his foot. 
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Parenthetical to this discussion, the Gemara relates: A certain 
heretic said" to Rabban Gamliel: You, the children of Israel, are 
a nation whose Master removed [halatz] Himself from them, 
for God has left you in much the same way in which a yavam would 
perform halitza with his yevama, as it is written: “With their 
flocks and with their herds they shall go to seek the Lord, but 
they shall not find Him. He has removed [halatz] Himself from 
them [meihem]” (Hoshea 5:6). The heretic tried to use this verse 
as scriptural support that God has performed halitza with the 
Jewish people. 


He, Rabban Gamliel, said to him: Imbecile, does it say: He per- 
formed halitza to them [lahem]? Rather, it says “halatz from 
them [meihem],’ meaning it is as if they, the Jewish people, per- 
formed halitza on Him. But if a yevama had her shoe removed 
by her yevamin, does this have any significance? Here too, the 
meaning of the verse is that the nation of Israel abandoned God 
by removing themselves from Him, and this abandonment has no 
significance. 


The Gemara analyzes the phrase used in the mishna that discusses 
the types of shoes that can be used for halitza. It was taught in the 
mishna that ifhe was wearing a soft shoe [anpileya] made of cloth 
for halitza, her halitza is invalid. The Gemara explains: That is to 
say that an anpileya is not considered a shoe. 


And we also learned similarly in a mishna (Shekalim 3:2): The one 
who collects the funds of shekels donated to the Temple from the 
chamber" and puts them it into baskets in order to be used may 
not enter to collect the funds wearing a garment [pargod]' that 
is cuffed [hafut],' nor wearing an anpileya, and needless to say 
that he may not enter wearing a shoe or a sandal, because one 
may not enter the Temple courtyard wearing a shoe" or a sandal. 
It is prohibited for the one collecting funds from the chamber to 
enter the chamber wearing a garment or footwear in which money 
could be hidden, lest people come to suspect that he hid in them 
funds collected from the chamber. In any case, the wording of the 
mishna indicates that an anpileya is not considered a type of shoe, 
since it is permitted to enter the Temple wearing an anpileya when 
there is no reason for suspicion, unlike a shoe or sandal, which can 
never be worn in the Temple. 


And the Gemara raises a contradiction from a baraita concerning 
what footwear is permitted on Yom Kippur, which seems to 
indicate otherwise: The halakha is the same for a soft leather 
shoe, and a hard leather sandal, and an anpileya, as one may not 
walk in them from one house to another, nor from one bed to 
another on Yom Kippur," due to the prohibition against wearing 
shoes, indicating that at least as far as Yom Kippur is concerned, 
an anpileya is considered a shoe. 


HALAKHA 


The one who collects the funds of shekels donated to the 
Temple from the chamber, etc. - 151 Dinn: The man who 
collects the money from the Temple chamber may not enter 


there wearing a garment in which something may be hidden, 


nor may he wear shoes, sandals, phylacteries, or an amulet, in 
order to ensure that others will not come to suspect him of 


stealing from the consecrated money (Rambam Sefer Zemanim, 


Hilkhot Shekalim 2:10). 


One may not enter the courtyard wearing a shoe - PpD) pts 
amy). yaaa: One must conduct oneself with honor and 
reverence in the Temple, and therefore he may not enter the 


Temple Mount while wearing sandals or shoes, nor with a staff, 
nor with a sack of money (Rambam Sefer Avoda, Hilkhot Beit 
HaBehira 7:2). 


Shoes on Yom Kippur - 015377 Dt py: Itis prohibited on 
Yom Kippur to wear shoes or sandals made of leather. Even a 
prosthetic that is covered with leather although its body is made 
of wood is prohibited. But it is permitted to go out into the pub- 
lic domain wearing shoes of rubber, straw, or fabric (Rambam 
Sefer Zemanim, Hilkhot Shevitat Asor 3:7; Shulhan Arukh, Orah 
Hayyim 614:2). This ruling is in accordance with Rava's opinion 
and in accordance with Rav Huna's practice. 


NOTES 


A certain heretic said, etc. — 13) KII KYTI ab ‘wax: These 
heretics, some of whom were Christians or at least lived as 
Christians, knew the Bible and sought to prove from various 
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‘ia: From the Greek napayavdng, 


paragaudes, meaning a garment adorned with trimmings 


of crimson. 


Cuffed [hafut] - 


man: Some commentaries state that a 


hefet is the double fold at the hem of a garment. The Arukh 
interprets it to mean a kind of sleeve. It was prohibited 
for one collecting donations to the Temple to wear a gar- 
ment with this type of sleeve for fear that it would lead to 
accusations of theft. 
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LANGUAGE 
Slippers [kordakisin] — pop TIP: Some say that the source 
of this word is the Latin scordiscum, meaning leather. Oth- 
ers maintain that it comes from the Latin cortex, meaning 
bark, rind, shell, or hull. 


Cork [sha‘am] - Dyw: Apparently this was not originally a 
Hebrew word but was borrowed from another language. 
It refers to the thick bark of a species of oak tree called 
Quercus suber, commonly known as the cork oak, which is 
used to make corks to this day. 


Felt shoe [muk] - pa: Apparently based on the Middle 
Iranian mōk, meaning shoe. According to the Arukh it is 
referring to a leather shoe with a wooden sole. Rashi asserts 
that a muk is a felt shoe, which seems to be the simple 
explanation of the Gemara here. 


HALAKHA 

Halitza using a shoe whose seams were opened up - 
D97 Syma abn: If a woman performed halitza using a 

wooden sandal covered i in leather, or if the shoe's sole was 

leather and its walls were of hair, or if the sandal was torn 

yet covered most of the foot, her halitza is valid (Rambam 

Sefer Nashim, Hilkhot Yibbum 4:19). This ruling is in accor- 
dance with the baraita cited in the Gemara here. 
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Abaye said: There, with regard to Yom Kippur, it is referring to an 
anpileya that has cushioning, and this is forbidden due to the 
pleasure that one derives from cushioned footwear on a day when 
people are commanded to afflict themselves. Rava said to him: But 
is footwear that is not considered to be shoes forbidden on Yom 
Kippur due to the pleasure one derives from wearing them? But 
Rabba bar Rav Huna would wrap a scarf on his feet and go out 
on Yom Kippur so his feet would not be injured, implying that there 
is no prohibition against wearing something comfortable on one’s 
foot, as long as it is not defined as a shoe. Rather, Rava said: This 
is not difficult. Here, when they said that an anpileya has the status 
ofa shoe, it is referring to an anpileya made of leather. There, when 
they do not consider it a shoe, it is referring to an anpileya made 
of cloth. 


The Gemara adds: And so too, it is reasonable to distinguish in this 
manner, as, if you do not say so, it is difficult to reconcile the seem- 
ing contradiction between one statement about Yom Kippur and 
another statement about Yom Kippur. As it is taught in a baraita: 
A person shall not walk while wearing slippers [kordakisin]* 
within his house on Yom Kippur, but he may walk while wearing 
an anpileya within his house. This would imply that wearing an 
anpileya is permitted, but the baraita quoted above taught that it is 
prohibited. Rather, must one not conclude from here that here, 
where it indicates that an anpileya is forbidden, it is referring to an 
anpileya made of leather, as they are considered like a shoe, and 
there, where an anpileya is permitted, it is referring to an anpileya 
made of cloth? The Gemara concludes: Indeed, learn from here 
that it is so. 


It is taught in a baraita in accordance with the opinion of Rava: If 
she performed halitza using a shoe whose seams were opened 
up," which still covered most of the foot; or if she performed 
halitza with a sandal whose sole was partially opened that still 
held most of the foot; or if she performed halitza with a sandal 
made of cork [sha‘am],'* or of fibers from a tree; or with a pros- 
thetic foot ofan amputee; or witha felt shoe [muk];' or witha leg 
blanket that an amputee makes for his feet as a covering in which 
to put the stumps of his legs, which is not an actual shoe; or with a 
leather anpileya; and likewise, a woman who performs halitza 
with her yavam when he is an adult man, 


Cork - Dyw: This is referring to the bark of the cork oak, Quercus 
suber, from which cork is produced even today. Although this 
tree naturally grows in the western basin of the Mediterranean 
Sea, it was brought to the Middle East as early as the time of the 
Gemara. Cork was customarily used on the soles of sandals since 
it is both elastic and sturdy, and it is therefore an appropriate 
substitute for leather, which was more expensive. 


Partially stripped cork oak 


Close-up of bark of cork oak 
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whether the yavam is standing" or sitting" or leaning; and a 
woman who performs halitza on a blind yavam;™" in all of these 
cases her halitza is valid. But if she performs halitza when he is 
wearing a shoe that is so torn" that it does not cover most of the 
foot; or using a broken sandal that does not hold most of the 
foot; or using a hand blanket that the amputee wears on his hands, 
similar to a leather shoe, in order to drag himself using them; or 
using a soft shoe [anpileya] made of cloth; or a woman who 
performs halitza with a yavam who is a minor;" in all these cases 
her halitza is disqualified. 


The Gemara comments: Who is the tanna who holds that an 
amputee’s prosthetic is considered a shoe? It is Rabbi Meir, as 
we learned in a mishna (Shabbat 65b): One with an amputated 
leg may go out on Shabbat with his wooden leg," as it has the legal 
status of a shoe; this is the statement of Rabbi Meir. He reasons 
that the prosthesis functions like the shoe of any other person, 
indicating that Rabbi Meir is not especially concerned about the 
material from which the shoe is made. And Rabbi Yosei, on the 
other hand, prohibits the amputee from going out on Shabbat with 
his wooden leg, as he does not consider it a shoe that is being worn, 
but rather a wooden object that is being carried. 


The Gemara asks how Rabbi Meir can be the tanna of the baraita, 
as the continuation of the baraita states halitza is disqualified if 
performed with an anpileya made of cloth, as this cloth shoe is not 
to be considered a shoe. If so, have we come to the opinion of the 
Rabbis, who rule in accordance with Rabbi Yosei, and render it 
prohibited to use any shoes for halitza that are not made of leather? 


In an attempt to resolve the contradiction Abaye said: Since the 
latter clause of the baraita is in accordance with the Rabbis, who 
rule like Rabbi Yosei, the first clause is also in accordance with 
the Rabbis. And therefore the first clause, which permits the 
amputee’s prosthesis, is referring to a prosthetic foot covered 
in leather," as it constitutes a shoe due to its leather exterior. 


Rava said to him: But according to your explanation, if the pros- 
thesis is not covered in leather, what would its status be? It would 
be unfit. If so, rather than teaching in the latter clause: Anpileya 
made of cloth is invalid for halitza, let it distinguish within the 
matter itself and say: In what case is this statement that a wooden 
prosthesis is fit said? It is in the case of a prosthetic leg covered in 
leather, but if it is not covered in leather, it is unfit. 


HALAKHA 


Whether standing or sitting — aw¥ pa iniy pa: The yavam and 
yevama stand for all elements of the halitza ab initio, including 
the recitation and the spitting. Although the baraita also permits 
sitting, this is only after the fact (Tosafot; Rosh; Rambam Sefer 
Nashim, Hilkhot Yibbum 4:6; Shulhan Arukh, Even HaEzer 169 and 
Seder Halitza 46). 


A woman who performs halitza on a blind yavam — pa nybina 
sare: A blind man may not perform halitza ab initio, but if he 
did perform halitza, it is valid after the fact. This ruling is implied 
from the wording of the baraita. The Ra’avad holds that if the 
blind man is the only yavam, then he may perform halitza even 
ab initio (Rambam Sefer Nashim, Hilkhot Yibbum 4:8; Shulhan 
Arukh, Even HaEzer 169:48 and Seder Halitza 17). 


A shoe that is torn - pram y: If a woman performed halitza 
using a shoe so torn that it does not cover most of the foot, the 
halitza is invalid (Rambam Sefer Nashim, Hilkhot Yibbum 4:18; 
Shulhan Arukh, Even HaEzer 169:22). 


Removing the shoe from a minor - ju? nyn: A minor may 
not perform halitza until he is thirteen years old plus one day, 
and if he did perform halitza, the halitza is invalid (Rambam 
Sefer Nashim, Hilkhot Yibbum 4:16; Shulhan Arukh, Even HaEzer 
169710, 167:3). 


One with an amputated leg may go out with his wooden 
leg - bw Apa xyi yw: One with an amputated leg may go 
out in the public domain with his wooden leg only if it is neces- 
sary for walking. He may not go out if it was fashioned in order to 
improve his appearance and so that he not appear as one who 
is missing a leg (Rambam Sefer Zemanim, Hilkhot Shabbat 19:15; 
Shulhan Arukh, Orah Hayyim 301:15). 


Covered in leather — 3y namna: If the shoe used for halitza was 
made of wood or another material and covered with leather, or 
if a linen lining was sewn into a leather shoe or a shoe made 
of any material from within, the halitza is valid. This ruling is in 
accordance with Abaye's statement, as although his statements 
were rejected as the proper interpretation, they are nevertheless 
accepted as halakha (Rambam Sefer Nashim, Hilkhot Yibbum 4:19; 
Shulhan Arukh, Even HaEzer 169:22). 


NOTES 


Whether standing, etc. - ^3) niy pa: The language 
of this baraita suggests that there are no meticulous 
halakhot with regard to the positions of the yavam and 
the yevama during halitza. In contrast, Ameimar’s state- 
ments in the continuation of the passage imply that the 
yavam must stand during halitza ab initio. Many halakhic 
authorities relied upon the opinion of the Sifrei that the 
yavam should be standing while reciting the verses of 
halitza, based on the simple meaning of the verse: “He 
stands and he says” (Deuteronomy 25:8). They applied the 
same halakha to the yevama, maintaining that she should 
also stand while reciting her passages from the Torah (see 
Tosafot, Rashba, and Ritva). 


A woman who performs halitza on a blind yavam - 
NIDA p nybina: The Gemara does not explicitly state 
why one would have thought to disqualify a person who 
is blind for halitza. The Ritva explains that one might have 
thought to disqualify a blind person based on similarity 
to the case of the deaf-mute, as initially there is a concern 
that he will not be able to fully identify the yevama. The 
Gemara, however, concludes that there is no reason to 
disqualify a blind man, as he is capable of recognizing 
the yevama based on her voice; consequently, the halitza 
would certainly be valid after the fact. 
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NOTES ——— 
Must press his foot — sport) ‘pw: Ameimar's reason- 
ing is not explained in the Gemara, and therefore, the 
early commentaries offer several explanations for it. Some 
explain that the need to press one’s foot in the ground is 
o ensure that it is evident that it was the yevama who 
removed the shoe. The concern is that otherwise, the 
shoe may be too big for the foot and fall off by itself, and 
herefore, if the yavam presses his foot to the ground the 
shoe should not fall off by itself, but must be removed by 
he yevama (Nimmukei Yosef). 

The Ramban (Sefer HaZekhut) offers an alternative 
explanation of Ameimar’s reasoning: By pressing his 
foot to the ground the yavam ensures that it rests on 
he ground in a normal manner. The later commentaries 
debated whether Ameimar intended to completely invali- 
date a halitza not performed in this fashion, possibly due 
0 a tradition from Sinai that halitza must be performed 
while pressing one's foot to the ground, or whether he 
is merely teaching the preferred way to perform halitza. 


Walks on the backs of his feet - my91 xan) Sy vp: 
This teaching of Ameimar that prohibits a clubfooted indi- 
vidual from performing halitza would seem to contradict 
Rashi’s understanding of a teaching in the mishna. The 
mishna states that halitza from the knee down is valid, 
which Rashi understands to refer to a halitza performed 
on one whose leg has been amputated from the knee 
down. If one need not have a foot at all to perform halitza, 
just a knee, then there is no reason for Ameimar to dis- 
qualify one who is clubfooted. The early commentaries 
who accepted Rashi’s understanding assert that Amei- 
mar’s statement is not in accordance with the halakha, 
and although Rav Ashi, a later authority whose opinions 
are usually in accordance with the halakha, questioned 
it, he was only trying to explain Ameimar's perspective, 
though he did not accept Ameimar's opinion himself. 

Many other early commentaries prove from Ameimar’s 
opinion that it is not possible to accept Rashi's interpreta- 
tion of the mishna, although it is accepted by most of 
the geonim. They explain the phrase in the mishna: From 
the knee down it is valid halitza, as referring not to an 
amputated leg at all, but rather to the manner of tying the 
sandal, below or above the knee, in accordance with an 
understanding from the Jerusalem Talmud (Rif). On this 
basis, there were those who rule that an amputee’s halitza 
is invalid (Rav Nissim Gaon). 

Rabbeinu Hananel interprets the mishna in a manner 
hat is similar to Rashi, explaining that the phrase: From 
he knee down it is valid halitza, does refer to one whose 
nee is amputated. However, he asserts that this does 
not contradict Ameimar's opinion and that Ameimar’s 
wo halakhot relate to one another, as they indicate that 
one who leans must also press his foot on the ground. 
Only one who cannot simultaneously lean and press his 
oot to the ground is disqualified for halitza. An amputee 
is capable of leaning and pressing his calf on the ground, 
which is not true for someone who is clubfooted, as he 
cannot lean and press his foot on the ground at all. 


HALAKHA 
He must press his foot to the ground — monpa yy 
my): The yavam must stand or lean against a wall or a 
pillar, and press his foot to the ground, in accordance with 
the opinion of Ameimar (Rambam Sefer Nashim, Hilkhot 
Yibbum 4:17; Shulhan Arukh, Even HaEzer 169:30 and Seder 
Halitza 63). 


Someone who walks on the backs of his feet - x2 
MYT xan by sr: If one’s foot is twisted backward 
or upside down or to the side, or if he can walk only on 
his toes, he may not perform halitza, in accordance with 
Ameimar (Rambam Sefer Nashim, Hilkhot Yibbum 4:17; 
Shulhan Arukh, Even HaEzer169:34). 
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Rather, the fact that the baraita was not taught in that manner indi- 
cates that Abaye’s explanation is incorrect. Therefore, Rava said that 
the contradiction should be reconciled in another way: Since the 
first clause of the baraita is in accordance with the opinion of Rabbi 
Meir, that the shoes need not be made of leather, the latter clause 
is also taught in accordance with the opinion of Rabbi Meir, and the 
distinction between a wooden prosthetic and an anpileya of cloth is: 
This prosthesis protects the foot, and that soft shoe does not protect 
the foot, as it does not have a hard sole. Rabbi Meir does not require 
that the shoe be of leather, but he does require that it be protective 
footwear. 


With regard to the statement in the baraita that indicates that halitza 
may be performed even if the yavam is not standing, Ameimar said: 
The one who performs halitza by having his yevama remove his shoe 
must press his foot" to the ground," and while in this position the 
yevama will remove his shoe. 


Rav Ashi said to Ameimar: But isn’t it taught in the baraita above: 
She may perform halitza whether he was standing or sitting or 
leaning? One who is leaning cannot easily press his foot into the 
ground. He answered him: Say that the man may perform halitza 
while in any of these positions, but that actually this is true only if 
he presses his foot to the ground, which is admittedly more difficult 
to do while leaning. 


And Ameimar also said about this issue: Someone who walks on 
the backs of his feet," meaning he is clubfooted and his foot is 
twisted upside down, cannot perform halitza. Rav Ashi said to 
Ameimar: But isn’t it taught in a baraita: Leg supports can be used 
for halitza. Does this not mean that this lame individual performs 
halitza using these supports on his knees? This would indicate that 
even one with twisted feet can perform halitza. The Gemara answers: 
No, the intention is that if he gave these supports to another 
whose foot is shaped normally and he wore them while performing 
halitza, it is valid. That other one is allowed to perform halitza while 
wearing these supports because they are also considered shoes, but 
one whose foot is misshapen may not perform halitza with them, 
as it functions for him as a foot, not a shoe. 


Rav Ashi said: According to what Ameimar said, bar Uva cannot 
perform halitza and bar Kipof cannot perform halitza, as these 
two, who were famous eulogizers in Rav Ashi’s generation, had feet 
that became so crooked that they were unable to walk normally. 


Someone who walks on the backs of his feet - by NDT XI 
TYT xom: This condition, congenital talipes equinovarus, 
or CTEV, commonly known as clubfoot, is usually caused by a 
birth defect and is characterized by the sole of the foot being 
twisted upward or on the side of the foot, forcing one to walk on 
the sides of his feet or on his ankles. In some cases the heel is so 
radically arched that the affected person appears to be walking 
on his tiptoes. In the most extreme cases the foot is completely 
inverted so the bearer of this defect is forced to walk on the tops 


of his feet, with the soles facing upward. 


-BACKGROUND 


Leg of infant with clubfoot 
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It was taught in the mishna that if one’s leg was amputated 
from the knee down and his yevama performed halitza with him, 
the halitza is valid. The Gemara raises a contradiction from a 
baraita that comments on the pilgrimage one makes to Jerusalem 
during a Festival. The Torah states: “Three Festivals [regalim] you 
shall celebrate for Me in the year” (Exodus 23:14). The baraita 
comments on the verse: Festivals are referred to in the verse as 
regalim, which literally means feet, indicating that one must actually 
make the pilgrimage to Jerusalem by foot [regel] during the Festival, 
which comes to exclude people who have prostheses." This indi- 
cates that a prosthetic foot is not called a regel, which seems to 
contradict the mishna that allows halitza on a prosthetic from 
the knee down. 


The Gemara answers: It is different here, with respect to halitza, as 

it is written: “She removes the shoe from on his foot [meal raglo]” 
(Deuteronomy 25:9), which indicates that not only can his actual 

foot be used for performing halitza, but also the part above it, ie., 
the calf. The Gemara objects: If that is so, that one may use a part 

of his leg above his foot to perform halitza, then if one’s leg was 

amputated from above the knee, he should also be eligible for 

halitza; and yet, the same mishna taught that only one with a leg 

amputated from below the knee is eligible for halitza. The Gemara 

answers that the verse states: “From on his foot,’ meaning above 

his foot, but not: From on that which is on his foot; the wording 

indicates that it can be above his foot until the knee, but not any 

further above that. 


Rav Pappa said: Learn from here that the heel bone [istavira]' 
reaches to the ground’ where it connects to the foot, for ifit enters 
your mind to say that it is separate and divided, and there is 
another bone in between, then that ankle bone is “from on the 
foot” and the calf would be prohibited for halitza, as it would be 
considered: From on that which is on his foot. Rav Ashi said: 
Even if you say that it is separate and divided from the calf, 
because anything that is connected with the sole of the foot is 
considered like the foot, then the ankle is certainly part of the foot, 
making the calf the area that is “from on the foot.” 


It was taught in the mishna that if one’s legs were amputated from 
the knee and above, the halitza is invalid. This implies that the regel 
includes the calf but not the thigh. Rav Kahana raised an objection 
from the verse: “And against her afterbirth that emerges from 
between her legs [ragleha]” (Deuteronomy 28:57), implying that 
regelincludes even the thighs. Abaye said: The verse actually means 
between her feet, as when a woman crouches to give birth, she 
pushes her heels into her thighs and she gives birth, so it appears 
as if the fetus emerges from between her feet. 


The Gemara continues its challenge. Come and hear another 
verse: “He had neither dressed his feet [raglav], nor trimmed 
his beard” (11 Samuel 19:25). The phrase “dressed his feet [raglav]” 
is referring to treating his pubic hair, implying that even the area 
around the thigh is referred to as regel. The Gemara answers: 
This is a euphemism." The Gemara attempts another challenge: 
Come and hear from another verse: “And Saul went in to cover 
his feet [raglav]” (1 Samuel 24:3), meaning: To urinate, implying 
that regel refers even to the thighs. The Gemara answers: This is also 
a euphemism. 


Come and hear the meaning of: His feet, from the following verse 

regarding the Moabite king, Eglon, which states: “Surely he is 

covering his feet [raglav] in the cabinet of the cool chamber” 
(Judges 3:24). The Gemara answers: This is a euphemism. The 

Gemara attempts another proof from a verse regarding Sisera’s 

encounter with Yael: “At her feet [ragleha] he sunk, he fell” (Judges 

5:27), which indicates that they had sexual intercourse, and implies 

that regel includes the thigh. The Gemara answers: This is also a 

euphemism. 


HALAKHA 

Festivals, comes to exclude people who have pros- 
theses - pap oy bp rohy: A crippled individual 
is exempt from the mitzva of bringing an offering 
when he appears at the Temple during the three 
pilgrim Festivals and is also not obligated to make the 
pilgrimage, in accordance with the Gemara (Ram- 
bam Sefer Korbanot, Hilkhot Hagiga 2:1). 


LANGUAGE 

Heel bone [istavira] - KPPN: Possibly derived 
from the Greek otavpdc, stauros, meaning an 
upright pole with a sharp point, generally intersected 
by another pole, forming a shape like a cross, similar 
to the shape of the tarsal bone group in the heel. Oth- 
ers assert that the word is derived from the Iranian 
ast-bara, meaning bone carrier. 


BACKGROUND 


The heel bone reaches to the ground — KAPY 
IM) KYN TW: The anatomical drawing shows that 
he ankle bone, or talus, between the heel bone and 
he tibia and fibula, or so-called shank bones, does 
not continue down to the ground. Regardless, since 
here are no skeletal muscles, also called voluntary 
muscles, between the talus and the heel, both may 
be considered as one bone. In the first chapter of 
ractate Oholot there is a mishna in which the Sages 
enumerated the ten bones in the ankle. 


Bones of a human foot 


NOTES 

Euphemism - whyn xa: Apparently it does 
not make sense that the Gemara seems to ask 
the same type of question several times, providing 
the same answer. Furthermore, one would expect 
the challenges to be arranged according to the order 
of verses in the Bible. One explanation is that the 
questions of the Gemara are arranged in a logical 
order based upon how reasonable it is to assume 
that the verses are being euphemistic. The first ques- 
tion concerning “dressed his feet” can most readily 
be understood as a euphemism and therefore is 
placed first. With regard to Saul there is less reason 
to interpret the verse euphemistically, as the text is 
describing him urinating, which could be written 
more explicitly. Furthermore, even if with regard to 
Saul it is possible to say that in his honor as the king 
of Israel a euphemistic term was chosen, this should 
not be so for a foreign king like Eglon. Consequently, 
the Gemara explains that even here a euphemism is 
preferred when possible (Arukh LaNer). 


3p 412" pd: YEVAMOT : PEREK XII -103A 223 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek XII 
Daf103 Amudb 


224 


YEVAMOT : PEREK XII : 103B : 3p 91 2” p3 


bya nibwa yaw ppi an wx 
PO" ARW DT NIKI YW ini 
yap apa apy Daa yw PM 
spem Dag DW yp WI 
BOW ST ION IPAL KIINA NP 
matw bp ony ya jyaw n own 

mye oy 


sax pry byx em my 
sien apy oy an BT) ey 
KYN md - yI NADA yI WY 
mn pow wre PNY NAN - av 
byy son my] pew DY Nate 

Dp 


m2 DM MBPT 0NI MAYS 
PND MOT DN TTY TTT OW 
PND TY 


ee iss KON ee Te Sp 
man by why way mwa pg? 
Sy ryw dye» wom ma ben 
xow mia jaan TD wo 37 

pai TPS NP YB VR may 


The Gemara elaborates on what happened when Sisera was in 
Yael’s tent. Rabbi Yohanan said: That wicked man, Sisera, had 
sexual intercourse with Yael seven times that day, as it is stated: 

“At her feet he sunk, he fell, he lay; at her feet he sunk, he fell; 
where he sunk, there he fell down dead” (Judges 5:27). Each 
instance of the terms “sunk,” “fell,” or “lay” in the verse indicates 
an act of intercourse, as Yael sought to tire and weaken Sisera 
to enable her to kill him. The Gemara asks: But how could Yael 
do this even for the noble purpose of killing the wicked Sisera, 
as she derived pleasure from the transgression of licentious 
sexual relations with a gentile? Rabbi Yohanan said in the name 
of Rabbi Shimon ben Yohai: Every act that is a benefit for 
the wicked 


is a disadvantage for the righteous, as a righteous individual 
gains no pleasure from this so-called beneficial act. As itis stated 
by God to Laban: “Take heed to yourself that you speak not 
to Jacob either good or bad” (Genesis 31:24). Granted, speak 
no bad; this is rightly so, i.e., understandable. But speak no 
good? Why not? Rather, learn from here that even something 
that would be a good benefit to the wicked like Laban, is a 
disadvantage for the righteous. 


The Gemara asks: Granted, there, in Laban’s words to Jacob, it 
is understandable that there could be a certain repulsive aspect 
to a wicked man speaking nicely to a righteous individual, as 
perhaps he will mention to him" the name of the idol he 
worships and even though he means well, it still would repulse 
Jacob. But here, what disadvantage is there if she derives 
benefit from licentious relations with a wicked man? 


The Gemara answers: He implants filth in her" and contami- 
nates her, as her body accepts his semen. As Rabbi Yohanan also 
said, based on his understanding that the serpent seduced Eve 
into having sexual relations with him: When the serpent came 
upon Eve," he infected her with moral contamination, and 
this contamination remained in all human beings. When the 
Jewish people stood at Mount Sinai their contamination 
ceased, whereas with regard to gentiles, who did not stand at 
Mount Sinai, their contamination never ceased. Therefore, 
Yael was repulsed by the contamination that she allowed into her 
body, and she did not benefit from relations with Sisera. 


NOTES 


Perhaps he will mention to him, etc. - 151 mh 1372 xr: 
Rashi explains that Laban's accusing Jacob of taking his idols 
(see Genesis 31:30) may lead him to mention the idols by 
name. A number of commentaries prefer Rashi’s explanation 
elsewhere (Nazir 23b), where he explains that the concern 
was that perhaps with good intentions Laban would come 
to bless Jacob in the name of a false deity. 


He implants filth in her — xanm Aa Iw XP: The primary 
element of the filth is the disgrace in having relations with 
one whose pleasure-seeking nature has not been purified 
through the experience at Sinai (Rashba). Others explain 
that a sexual relationship between people creates a certain 
connection between them, and therefore, when having rela- 
tions with one who is wicked a righteous person cannot 
completely preserve himself from the negative influence of 
that connection. 


When the serpent came upon Eve, etc. — mn by vnixawa 
^3): The interpretation of these words by the Maharsha is 
similar to the explanation given in the Guide of the Perplexed, 
i.e., at the beginning of Creation, Adam and Eve were perfect 
in their nature, as both their body and their soul came from 
pure roots. When Eve sinned by partaking of the fruit of the 
Tree of Knowledge due to the seductive advice of the serpent, 
filth was laid upon her. She became like other creatures, as her 
body was tainted with impurity. The Rashba explains that this 
impurity is expressed through an overwhelming power that 
the evil inclination initially wielded over all of mankind. This 
impurity remained completely intact in all humanity until the 
Jewish people stood on Sinai, after which the Jewish people 
removed a level of influence of the evil inclination, while it 
remained unimpaired for gentiles. 
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§ It was taught in the mishna that if she performed halitza using 

a shoe that was not his, the halitza is valid. The Sages taught: 

From the verse “And remove his shoe from on his foot” (Deuter- 

onomy 25:9), I have derived only that the yavam may wear “his 

shoe,’ i.e., a shoe that belongs to him; from where do I derive 
that he may wear any person’s shoe? The verse states the words 
“shoe” and “shoe” twice: “And remove his shoe” (Deuteronomy 

25:9), and “The house of he who had his shoe removed” (Deuter- 

onomy 25:10), to teach us that in any case it is acceptable, i.e., the 

shoes of another person may also be worn for halitza. 

But if so, what is the meaning when the verse states: “His shoe,” 
which seems to indicate that he must own the shoe that he is 
wearing? It teaches that one must wear “his shoe,’ i.e., a shoe 
that is fitting for him, excluding a shoe so large" that he is unable 
to walk in it, and excluding a shoe so small it does not cover 
most of his foot, and also excluding a heelless sandal [sandal 
hamesulyam],' a sandal that has only a sole but does not have a 
heel" and is not fit for walking. 


The Gemara relates: Abaye was standing before Rav Yosef and a 
yevama came to perform halitza. Rav Yosef said to Abaye: Give 
the yavam your sandal so that the halitza may begin. He gave 
him his left sandal. Rav Yosef said to him: Granted, one can say 
that the Sages said that it is permitted to perform halitza with the 
left shoe after the fact," but did they say that it is also permitted 
ab initio? 


He said to him: If so, then also with regard to a sandal that does 
not belong to him, say that the Sages said that it is permitted 
after the fact; however, did they say it is permitted as well to 
perform halitza using another’s shoe ab initio? Rav Yosef said 
to Abaye: This is what I was saying to you: Give him your 
sandal and transfer ownership to him" by giving it to him as a 
temporary gift so that it will be his, and therefore the halitza will 
be performed in an ideal manner, without any question as to its 
validity. 


The mishna taught that if the yevama performed halitza while the 
yavam was wearing a wooden sandal the halitza is valid. The 
Gemara asks: Who is the tanna who taught that it is permitted to 
use a wooden sandal? Shmuel said: It is the opinion of Rabbi 
Meir, as we learned in a mishna (Shabbat 6sb): One with an 
amputated leg may go out on Shabbat with his wooden leg, as 
it has the legal status of a shoe; this is the statement of Rabbi Meir. 
And Rabbi Yosei prohibits it, since he does not consider it to have 
the legal status ofa shoe. Alternatively, the father of Shmuel says: 
Here the mishna is referring to a wooden sandal that is covered 
in leather, and all agree. This halakha was taught in accordance 
with all opinions, as even Rabbi Yosei agrees that the leather cover- 
ing makes it a shoe. 


HALAKHA 


His shoe...excluding a shoe so large - binh v9.. The 
shoe used for halitza must not be so large that the yavam 
cannot walk in it, nor so small that it does not cover most of 
his foot (Rambam Sefer Nashim, Hilkhot Yibbum 4:18; Shulhan 
Arukh, Even HaEzer 169:22). 


Granted, say that the Sages said after the fact, etc. - Wx 
‘Fay’ p31 Wax: If she performed halitza with the left shoe 
on the right foot of the yavam, the halitza is valid, but she 


should use the right shoe ab initio (Rambam Sefer Nashim, 


Hilkhot Yibbum 4:19; Shulhan Arukh, Even HaEzer169:22, and in 
the comment of Rema). 


Give him and transfer ownership to him — °37%1 ay an 
mv: The sandal used for halitza should belong to the yavam 
ab initio, but since nowadays the practice is to use the court's 
sandal, the court gives it to the yavam as a gift before halitza 
so that it will belong to him during the halitza. After the 
halitza the yavam returns the shoe to the court. This ruling 
is in accordance with Rav Yosef. Some add that the yavam 
must walk for a short time in the court's shoe so that it 
will appear as if it is his shoe (Rambam Sefer Nashim, Hilkhot 
Yibbum 4:19; Shulhan Arukh, Even HaEzer 169:14 and Seder 
Halitza 54). 


NOTES 


| have derived only that the yavam may wear his shoe - px 
yy KYN b: Tosafot comment that it seems as though two 
separate teachings are expounded from one verse. One 
explanation is that the Gemara here is not deriving a Torah 
obligation, but merely introducing a rabbinic decree. One 
should not use another's shoe lest it not fit properly and be 
either too large or too small in a way that will invalidate the 
halitza (Rashba). 


A sandal that does not have a heel - apy b PXW... DD: 
Rashi explains the word heel here to be referring to the sole 
of the shoe; a sandal without a sole is disqualified. Others 
question this interpretation, as it is obvious that a shoe without 
a sole is unfit, and therefore they explain that the heel here 
is referring to the back part of the sandal, which holds the 
heel of the foot. Any shoe that doesn’t have this back portion 
may not be used for halitza as the mitzva of halitza involves 
removing the yavam’s heel from the shoe, thereby obligating 
the use of a shoe with a section for the heel of the foot (Tosafot 
Yeshanim; see Meiri). 


LANGUAGE 
Heelless sandal [sandal hamesulyam] - oda Sap: 
It seems that the correct version of the text is that of the Arukh 
and the geonim, who read it as sandal hamesulyas, or sulyas. 
The source of this word is apparently the Latin solea, a kind 
of sandal that has no heel, meaning there is no fixture on the 
back to hold the heel, similar to modern flip-flops. 


Ancient Egyptian heelless sandals 
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NOTES 


A quarantined sandal and a confirmed sandal — Say 
vom: According to the Gemara’s conclusion, there 
isno prohibition after the fact for one who performs halitza 
using a sandal with leprosy, and therefore the commen- 
taries offer explanations as to why use of a sandal with 
confirmed leprosy cannot be used ab initio. The Rashba 
and the Ritva explain that the Sages were worried that 
if people saw that one could use a sandal with leprosy 
for halitza, even though it is to be burned, they might 
mistakenly assume that one could also use other shoes 
destined for burning, such as a shoe used for idol worship. 
Since it is prohibited to use a shoe used for idol worship 
for halitza even after the fact, they decreed as a preventive 
measure that one should not use a shoe with confirmed 
leprosy ab initio. 


HALAKHA 
Quarantined sandal and confirmed sandal - 73% ba 
vomim: A quarantined sandal and a confirmed sandal, and 
likewise a sandal placed on the feet of an idol, should not 
be used for halitza ab initio, but if one did so, the halitza 
is valid after the fact (Rambam Sefer Nashim, Hilkhot Yib- 
bum 4:20). 


A quarantined house and a confirmed house - 73017 ma 
vom: A quarantined house imparts ritual impurity to 
one who touches it from the inside, and a house with 
confirmed leprosy causes ritual impurity by touching it on 
the inside or the outside. They both cause ritual impurity if 
one enters the house, even if he did not touch anything, in 
accordance with the mishna (Rambam Sefer Tahara, Hilkhot 
Tumat Tzara‘at 16:2-3). 
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Rav Pappisaid in the name of Rava: One should not perform 
halitza on a yavam wearing a quarantined sandal, i.e., a sandal 
examined by a priest who found its signs of leprosy to be incon- 
clusive, and places the sandal in isolation for a waiting period 
of up to two weeks to see if clear indications of leprosy develop. 
But if she did perform halitza while the yavam was wearing it, 
her halitza is nevertheless valid after the fact. On the other 
hand, if the sandal with leprosy is a confirmed sandal," i.e., a 
sandal that was definitively ruled to have leprosy, one may 
not perform halitza with it, and if she did perform halitza 
while the man was wearing it, her halitza is disqualified. As an 
object with confirmed leprosy must be burned, it is considered 
halakhically as if it were already burnt, and is consequently 
considered to lack the qualities of a shoe necessary for halitza. 


In contrast, Rav Pappa said in the name of Rava: With regard 
to both a quarantined sandal and a confirmed sandal the 
same halakha applies: She may not perform halitza with it 
ab initio, but if she did perform halitza with it, her halitza 
is valid. 


The Gemara raises an objection to Rav Pappi’s version, from 
a mishna (Nega’im 13:4): A quarantined house, i.e., one in 
which a discoloration appeared and was then quarantined by a 
priest until it could be determined whether it would be deemed 
a confirmed house of leprosy or not, renders one who touches 
it ritually impure from within, i.e., if one touches the inside 
of the house he becomes ritually impure; a house with con- 
firmed leprosy’ renders one impure not only from touching it 
inside from within, but additionally from touching it behind, 
by touching it on the outside; and both this and that, i.e., both 
a quarantined house and a confirmed house, impart ritual 
impurity through entering it, as one who enters into either 
house becomes ritually impure, even if he does not touch the 
walls.” 


The Gemara elaborates: And if it enters your mind to say that 
an item with confirmed leprosy is considered as if it were 
crushed and not intact due to the requirement to burn it, then 
in order to contract ritual impurity through entering a house 
with leprosy, we require that there be a house, as the verse 
states: “Moreover, one who enters the house... shall be ritually 
impure” (Leviticus 14:46)? And this requirement is not satis- 
fied here, as the house confirmed with leprosy must be burned 
and consequently should be considered as if it is crushed and 
not intact. 


BACKGROUND 


A quarantined house, a house with confirmed leprosy - ma 
vma ma 13042: By Torah law (see Leviticus 14:33-57), if leprous 
spots appear in a house, all of the objects in the house must 
be removed in order to prevent them from becoming ritually 
impure, after which a priest is brought to examine the house. If 
the priest confirms that there is evidence of leprosy, the house 
is quarantined and left uninhabited for a week, after which it 
is reexamined by the priest. If the leprous spots darkened or 
disappeared, the priest scrapes away the blemished area and 
the house is declared ritually pure. If the spots are unchanged 
in color and size, the house is quarantined for a second week 
and inspected at the end of the week. If the spots have faded or 
disappeared, the priest scrapes away the place of the blemish 
and purifies the house with the purification process involving 


birds, cedarwood, and red thread, parallel to the purification 
process by which a leper is purified. 

If, at the end of the second week, the priest discovers that the 
blemish has spread or retained its color, the affected stones are 
removed, and the mortar that had supported them is scraped 
off and deposited outside the city. The house is then replastered 
and quarantined for a third week. If the spots reappear, the 
entire house must be destroyed, and its stones are disposed of 
in a ritually impure place. If the blemish did not reappear, then 
the priest purifies the house with the purification process. Both 
a quarantined house and a confirmed house render objects 
inside them ritually impure, with the exception of objects in 
hermetically sealed earthenware containers. Additionally, a 
confirmed house also renders objects that contact its exterior 
ritually impure. 
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The Gemara answers: There it is different, as the verse states: “And 
he shall break down the house” (Leviticus 14:45), which teaches that 
even while it is being broken down it is still called a house, until it is 
totally destroyed. Therefore, although for other purposes, objects that 
are required to be burned are considered crushed, the verse explicitly 
teaches that a house confirmed with leprosy is considered intact with 
regard to its ability to transmit ritual impurity to those who enter it. 


Come and hear a proof from the Tosefta (Nega’im 7:3): If a rag that is 
three fingerbreadths by three fingerbreadths" has a spot of leprosy, then 
even if it does not contain the minimum volume of an olive-bulk, 
once most of the rag enters a pure house it renders the house ritually 
impure. What, is it not referring to a rag with confirmed leprosy, imply- 
ing that one should calculate its measurements even when its leprosy is 
confirmed and it is destined to be burned? The Gemara rejects this 
assumption: No, this is referring to a quarantined rag, which does not 
have to be burned and is consequently considered intact. It can be 
measured to determine if it has the minimum measurements required 
for imparting ritual impurity. 


The Gemara challenges: If you interpret it so, say the latter clause: If 
the rag was the volume of several olives," i.e., it was very thick and even 
a small section of the cloth was equal to an olive-bulk, when one olive- 
bulk of the rag enters a ritually pure house, even ifit is a small portion 
of the rag, it renders the house ritually impure. 


Granted, if you say that the entire baraita is referring to a rag with 

confirmed leprosy, this is so because a confirmed leper is juxtaposed 

with and thereby compared to a dead person (Numbers 12:12), and 

therefore an olive-bulk of the rag causes ritual impurity just as an olive- 
bulk of a corpse does. But if you say it is speaking about a quarantined 

rag, why should it be juxtaposed to a dead person? There is no biblical 

source comparing a quarantined leper to a corpse, and therefore, there 

is no reason to think that an olive-bulk of a rag transmits ritual impurity. 
Only if the rag is of the minimum dimensions and the entire rag enters 

the airspace does it transmit ritual impurity. 


The Gemara answers: That is correct; the baraita is referring to a rag 
with confirmed leprosy, but nevertheless it is not difficult for Rav Pappi. 
Although generally objects that are required to be burnt are considered 
crushed even before they are burnt, this is not true with regard to a 
garment with leprosy. There the halakha for a garment that has con- 
firmed leprosy is different, as the verse states: “And he shall burn the 
garment” (Leviticus 13:52), which indicates that even when it is being 
burned, it is still called a garment. 


HALAKHA 


A rag that is three fingerbreadths by three fingerbreadths — 
vow by vow ia wy mon: A rag afflicted with leprosy that is 
three fingerbreadths by three fingerbreadths transmits ritual 
impurity to a ritually pure house when most of the rag enters 
the house, even if it does not have the minimum measure of an 
olive-bulk (Rambam Sefer Tahara, Hilkhot Tumat Tzara‘at 13:14). 


If the rag was the volume of several olives - Dnt 7123 72 17: 
If a large rag is afflicted with leprosy, as long as at least a portion 
of the rag that is equal in size to one olive-bulk enters a house, it 
renders the house ritually impure (Rambam Sefer Tahara, Hilkhot 
Tumat Tzara'at 13:14). This ruling does not differentiate between 
a quarantined or confirmed case of leprosy, as opposed to the 
simple understanding of the Gemara. 
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HALAKHA 


A sandal that functioned as an offering of idolatrous wor- 
ship - Ay atay naiga Sw Saw: Halitza is invalid if per- 
formed using any of the following: a sandal that functioned 
as an idolatrous offering; a sandal from a city the majority of 
whose inhabitants participated in idolatry; or a sandal made 
as part of a shroud for burial. This is in accordance with the 
statement of Rava (Rambam Sefer Nashim, Hilkhot Yibbum 
4:20; Shulhan Arukh, Even HaEzer 169:23). 
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The Gemara asks: If your interpretation above is correct, that a 
garment with confirmed leprosy can still transmit ritual impurity 
even though the object is to be burned and should be considered 
crushed, let us learn from this concerning a sandal that even 
after it has been definitively determined to have leprosy, it is still 
considered a shoe and should be eligible for halitza, at least after 
the fact, in accordance with Rav Pappa’s opinion. The Gemara 
answers: We cannot derive a halakha of a prohibition from a 
halakha of ritual impurity," as these different areas of halakha 
cannot be compared. Therefore, although a garment with leprosy 
is considered intact with regard to the transmission of ritual 
impurity, that status cannot act as a source to teach that it is intact 
for the purpose of ruling that halitza performed witha shoe with 
confirmed leprosy is valid. 


The Gemara cites Rava’s final ruling: Rava said that the halakha 
is the same for a quarantined sandal, a confirmed sandal, and 
a sandal of idolatrous worship," i.e., a sandal that was placed on 
a statue of idolatrous worship; one should not perform halitza 
with it, and if she did perform halitza with it, her halitza is 
valid. If, however, he was wearing a sandal that functioned as an 
offering of idolatrous worship," in that it was brought as a gift 
to an idol; 


NOTES 


A prohibition from ritual impurity - ngawa WK: The sandal 
under discussion is in a unique position; although physically 
it is completely whole, because it is required to be burnt and 
destroyed it is halakhically defined for certain matters as if it 
has already been crushed and destroyed. Halakhic definitions 
are not the same in every area of halakha. 


Sandal of idolatrous worship — m1 WTiay by Sap: Rashi 
explains that this is referring to a sandal that belongs to a gen- 
tile, and therefore like all other items used by a gentile for idol 
worship, if the gentile were later to nullify the item as an object 
of idolatrous worship, the prohibited status of the item would 
be removed. For that reason, although currently the sandal is 
supposed to be burned, since it can be rectified by the gentile’s 
nullification, it will ultimately not be considered as already 
burned. Furthermore, although it is ordinarily prohibited to 
derive benefit from an item of idolatrous worship, this is not a 
concern with regard to this sandal. This is because halitza is a 
mitzva, and mitzvot were not given for the purpose of deriving 
benefit from them. Consequently, fulfillment of a mitzva with 
this sandal is not considered an act of benefit. 

Tosafot, however, disagree and explain that the Gemara 
is referring to a sandal that once belonged to gentile idol 
worshippers who had already nullified its status as an object 
of idol worship; there is therefore no longer an obligation to 
burn it. Although the sandal is no longer considered an item 
of idolatrous worship and is permitted for general use, it was 
prohibited ab initio to use it in halitza because it is disgraceful 
to use an item for the purpose of fulfilling a mitzva if it had 


once been prohibited as an item of idolatrous worship. This 
interpretation may also be relevant with respect to a sandal 
with a spot of leprosy, as the prohibition ab initio against using 
it for halitza might be due to it being unbecoming to use an 
object with leprosy for a mitzva. 

The Ramban explains alternatively that even though in gen- 
eral one is not considered to be benefiting when performing 
a mitzva with a forbidden object, with regard to halitza, one 
would say otherwise. He reasons that with respect to halitza 
there is a slight benefit to be gained, although there is no 
benefit from the mitzva itself, as the yevama benefits in that 
the halitza frees her to marry a man other than the yavam; 
she would consequently be considered to derive benefit from 
a forbidden object if she used a sandal of idolatrous worship 
for halitza. 


An offering of idolatrous worship - 7% amia» najpa: Rashi 
explains this Gemara literally, as referring to a sandal that was 
brought as an offering as part of idolatrous worship. The Ram- 
ban, however, points out the halakha that any offering that 
is not customarily brought as a type of idolatrous offering 
is not prohibited as an object of idol worship, even if used 
for that purpose, and since one cannot sacrifice a sandal, it 
cannot become prohibited as an item of idol worship, as Rashi 
explains. Therefore, the Ramban explains that the Gemara is 
referring to a sandal made from leather that was taken from 
a bull that was sacrificed for idolatrous worship, and therefore 
the sandal is considered as if it were part of an offering of 
idolatrous worship. 
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or a sandal belonging to an inhabitant of an idolatrous city,”" 
a city the majority of whose inhabitants committed idolatry, 
which stands to be destroyed with all of the city’s property; and 
likewise, the sandal of an Elder made in accordance with his 
dignity" to be worn upon his death as part of his shroud, i.e. it is 
not meant for walking as a normal shoe, the yevama may not 
perform halitza using any of these shoes. And ifshe did perform 
halitza, her halitza is invalid even after the fact, as these are not 
halakhically considered shoes. 


Ravina said to Rav Ashi: What is different about the sandal of 
an Elder that is made in accordance with his dignity that one 
should say that even though it is the proper size for his foot, it is 
not valid because it was not made for walking, but merely for 
him to wear after his death. But the court’s sandal also was not 
made for walking, as the court kept a sandal that met all the other 
necessary qualifications for a sandal for halitza and gave it to the 
yavam to be worn during the halitza procedure. Since the yavam 
would return the halitza sandal after the conclusion of the halitza, 
therefore, the sandal was never used for walking and should be 
invalidated for halitza just as the sandal made for the dignity of 
an Elder? 


He said to him: If a messenger of the court had walked in the 
halitza shoe used by the court, would the judge reprimand him? 
Although the court’s sandal was designed for the express purpose 
of halitza, it may also be used for walking. A shoe designed for a 
dead person, on the other hand, is forbidden for any other use and 
is not made for walking at all, and it is consequently disqualified. 


MI S HN A If a woman performed halitza at night," 

her halitza is valid, but Rabbi Elazar 
invalidates it. If she performed halitza on the left foot, her 
halitza is invalid, but Rabbi Elazar validates it. 


G E M A RA! Let us say that they disagree about this 

issue: One Sage, Rabbi Elazar, holds 
that we compare the halakhot governing monetary disputes, 
which category includes halitza, as halitza carries with it monetary 
ramifications and requires payment of the marriage contract to 
the yevama, with the halakhot of leprosy. Just as leprosy cases 
are judged only during the day (see Leviticus 13:14), likewise, 
monetary cases may take place only during the day. And one Sage, 
the first tanna, holds that we do not compare monetary disputes 
with leprosy. 


NOTES 


A sandal belonging to an idolatrous city - nnmn vy by: The 
conclusion that arises from Rava's statement, and likewise from 
parallel passages pertaining to the shofar, is that any item that one 
is commanded to destroy and that has no means of rectification 
whatsoever is considered, even while it is still whole and intact, 
as if it were already crushed into powder. This conclusion is based 
upon a halakhic principle (see Rosh HaShana 28a) that considers 
any object that is halakhically required to be burnt as if it were 
crushed. Therefore, any such object lacks the measurement for 
ulfilling any mitzva that requires a measurement of a specific size. 
However, a different opinion is stated in the Jerusalem Talmud, 
which seems not to accept the principle that anything that is 
halakhically required to be burnt is viewed by halakhaas if it were 
already crushed, as it is stated there that halitza performed with 
a sandal from a city whose residents committed idolatry is valid. 
The source for such a ruling is the derivation from the phrase “he 
who had his shoe removed” (Deuteronomy 25:10), that under any 
circumstances, even if a shoe of an idolatrous city was removed 
rom the yavam, the halitza is valid. 


The sandal of an Elder made in accordance with his dignity — -by 
iniaad nwy ppt: Rashi explains that this refers to a shoe made 
to be worn as part of a shroud for the deceased. Apparently, the 
reason it is unfit for halitza is not due to the prohibition against 
deriving benefit from shrouds, as it is not clear that one may not 
use items from which it is prohibited to derive benefit for the pur- 
pose of the mitzva of halitza. There is also no obligation to destroy 
such a shoe. Therefore, it seems that the only reason it is unfit for 
halitza is, as Rashi explains, that this sandal is not made for walk- 
ing, and consequently it cannot be called a shoe (Mei Neftoah). 

The Arukh LaNer offers an alternative understanding: Perhaps 
the Gemara is not referring to a dead man’s shoe, but rather a 
shoe that was made during an Elder's lifetime for the purpose of 
dressing him in shoes in a dignified manner. Although there is no 
prohibition against deriving benefit from such a shoe, it too was 
not made for walking and is not classified as a shoe. 


BACKGROUND 


An idolatrous city - nman Yy: The Torah discusses the 
unique halakha of a Jewish city in which a majority of 
its inhabitants are guilty of idolatry (see Deuteronomy 
13:13-19). The city is judged by the Great Sanhedrin, the 
court of seventy-one, which is authorized to send an 
army to subdue the city if necessary. Afterward, courts 
are convened and each of the city’s adult inhabitants 
is judged. Those found guilty of idolatrous worship 
are beheaded rather than stoned, the usual penalty 
for idolatry. The innocent are not executed. All of the 
property in the city, including the property of the righ- 
teous, is destroyed, and of all the buildings are razed. It 
must remain in ruins forever. 


HALAKHA 

If she performed halitza at night - mya abn: 
Halitza is valid only if performed during the day; if a 
woman performs halitza at night her halitza is dis- 
qualified. This ruling is in accordance with Rabbi Elazar, 
as the Gemara’s conclusion notes that each of those 
who dispute him merely express an individual opinion 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:16; Shulhan 
Arukh, Even HaEzer 169:6 and Seder Halitza 19). 


pT” ps: YEVAMOT : PEREK XII :104A 229 


This file may not be reproduced or distributed in any form without express permission from the publisher 


PERSONALITIES 

Rabba bar Hiyya Ketosfa’a - AXDDIDP XN 32 737: This 
sage, who is mentioned in the Jerusalem Talmud as Rav 
Abba bar Hiyya, was a student of the great amora Rav, 
and transmitted teachings in his name. There is little 
record with regard to his personal life, save that he was 
associated with the city of Ctesiphon, an important city 
on the banks of the Euphrates River that served for many 
years as one of the capitals of the Persian Empire. 
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The Gemara responds: No, everyone holds that we do not com- 
pare" monetary disputes with leprosy, for if we would compare 
them fully, then even delivering the verdict of the court case could 
not be done at night, but it is permitted to complete monetary 
judgments and deliver the verdict at night, provided the proceedings 
began during the day. And here, with respect to performing 
halitza at night they disagree about this issue: One Sage, Rabbi 
Elazar, holds that halitza is considered like the commencement 
of judgment" of monetary cases, and one Sage, the first tanna, 
holds that halitza is considered like the verdict of a monetary 
judgment, and therefore it may also be conducted at night. 


It is told: Rabba bar Hiyya Ketosfa’a,” from Ctesiphon, conducted 
halitza using a slipper that was not made of leather, and he did so 
in private, as he was the only judge, and by night. Shmuel said 
disparagingly: How great is the power of this master who follows 
an individual opinion, as in his practice he relied on individual 
opinions that are not accepted as halakha. 


The Gemara asks: What is difficult for Shmuel about Rabba bar 
Hiyya’s actions? If it was the fact that he conducted halitza using a 
slipper, an unattributed opinion is taught" in a baraita stating that 
this is valid. As the opinion is unattributed, this indicates that it is 
not the view of one individual, but rather the opinion of the majority. 
If it was the fact that he performed halitza at night, an unattributed 
opinion is taught in the mishna stating that it is valid as well. 


Rather, it was difficult for him that Rabba bar Hiyya conducted 

halitza in private, as the sole judge: How could he do so in private, 
as that is taught only in accordance with an individual opinion, as 

we learned in a mishna: If she performed halitza before two or 
three judges and one of them is found to be a relative or disquali- 
fied, her halitza is invalid. And Rabbi Shimon and Rabbi Yohanan 

the Cobbler validate the judge who is not a relative or disqualified. 
If there are two judges who are not relatives, then they hold that 
the halitza is valid, as they validate a halitza performed before two 

judges. And an incident occurred involving one who performed 

halitza between him and her alone in prison, as there was no judge 

present at all, and the incident came before Rabbi Akiva and he 

validated it. 


NOTES 


Everyone holds that we do not compare — xb xinby 17 


j2wpra: This does not mean that there is no 
about this issue, as it explicitly states elsew 
and Nidda 50a) that Rabbi Meir thinks th 
does exist. Rather, the Gemara wishes to s 
to the Sages who disagree in this mishna, 
that with respect to halitza there is no bi 


with which to compare monetary disputes and leprosy (Rashba). 


Is halitza considered like the commencement of judgment - 


pt nY an Oxi: Rashi explains here 


to a monetary court case because it has a clear monetary aspect 


in that the woman receives the payment of h 
after halitza. The Mordekhai adds that from 


Rashi’s understanding and explained that halitza is considered 
a court case not due to its monetary ramifications; rather, it is 
considered a court case because it must be conducted before 
a convened court of three men, although the judges may be 
laymen. According to this understanding, although all agree that 
the requirement to perform halitza in front of three individuals 
renders this a court case, they disagree as to whether this halitza 
court should be compared to the beginning or the verdict of a 
monetary court case. 


Sage that disagrees 
here (Sanhedrin 34b 
at this comparison 
ay that with regard 
both of them agree 
blical juxtaposition 


hat halitza is similar _ If it was a slipper, an unattributed opinion is taught — ,p1a x 
svn Nand: According to Tosafot, Shmuel was right to criticize 
the practice of Rabba Ketosfa’a even if it would be permitted after 


the fact, since the language of the baraita clearly indicates that 


er marriage contract 
Rashi's commentary 


it would seem that the dispute here centers on whether to con- 
sider halitza as the beginning of judgment, as it merely gives 
the woman the option to collect her marriage contract, or to 
consider it as akin to the verdict of a monetary case, and thereby 
after halitza it is viewed as if the marriage contract had already 
been collected. However, the later commentaries challenged 
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it cannot be used ab initio. The Rashba, however, writes that the 
fact that the baraita is stated in past tense does not necessarily 
indicate it is permitted after the fact, since the baraita may very 
well be indicating that it is prohibited even after the fact, but it 
was presented in this manner so as to maintain textual uniformity 
with the first clause of the baraita. 
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And Rav Yosef bar Minyumi said that Rav Nahman said: The 
halakha does not follow that pair, i.e., Rabbi Shimon and Rabbi 
Yohanan the Cobbler. Evidently, Rabba bar Hiyya relied on the 
individual opinion of Rabbi Akiva, who permitted halitza in 
private, and therefore Shmuel commented regarding Rabbi bar 
Hiyya’s power to rule based on an individualľ’s opinion. And if 
you wish, say that not only does this detail follow an individual 
opinion, but rather all of these details are taught by an indi- 
vidual opinion. As it is taught in a baraita: Rabbi Yishmael, son 
of Rabbi Yosei, said: I saw that Rabbi Yishmael ben Elisha 
performed a halitza using a slipper, in private, and at night. 
This statement implies that these details are all according to 
his individual opinion, contrary to the opinion of the rest of 
the Sages. 


It was taught in the mishna that if halitza was performed using 
his left foot," her halitza is invalid,’ while Rabbi Elazar validates 
it. The Gemara asks: What is the reason of the Rabbis’ opinion? 


Ulla said: We derive a verbal analogy from the word “foot” 


stated here, and the word “foot” stated regarding the leper. Just 
as there, with respect to the leper, it is the right foot (Leviticus 
14:14), so too here, with respect to halitza, it is the right foot 
that must be used. 


The Gemara notes: And this would seem to indicate that Rabbi 
Elazar does not derive “foot” with regard to halitza from the 
word “foot” from the leper. But isn’t it taught in a baraita: 
Rabbi Elazar says: From where is it derived that piercing a 
Hebrew slave's ear with an awl when the slave chooses to remain 
in servitude is done specifically on the right ear? “Ear” is stated 
here in the halakhot pertaining to a pierced slave, and “ear” is 
stated there in the halakhot of the leper. Just as there, with 
regard to leprosy, it is the right ear," as it is stated explicitly there, 
so too here, with regard to piercing the ear, it is the right ear." 
This statement of Rabbi Elazar implies that he does learn a verbal 
analogy about the word “right.”” 


Rav Yitzhak bar Yosef said that Rabbi Yohanan said: The attri- 
bution of the opinions is reversed, meaning that it is Rabbi 
Elazar who invalidates halitza on the left foot, as he learns an 
analogy from the halakha with regard to piercing the ear that the 
right must be used. 


Rava said: Actually, do not reverse the opinions. The words 


“ear” and “ear” are free terms, i.e., they are superfluous in their 


context and therefore it is clear that the Torah included those 
terms for the express purpose of establishing the verbal analogy. 
A verbal analogy that is based on otherwise extraneous terms 


cannot be logically refuted. Therefore, the superfluous “ear” 


teaches that piercing is done on the right ear. However, the 


words “foot” and “foot” are not free, because the word “foot,” 


written with regard to the yavam, is necessary in its context and 
is not superfluous. Therefore, the verbal analogy of the word 


“foot” is incomplete. 


The Gemara asks: And even if they are not both free to be 
used for exposition, what refutation is there? A verbal analogy 
that is free to be used for exposition in only one place is still 
valid, provided there is no reason to refute the comparison. The 
Gemara explains: It can be refuted, as the leper is unique in 
that there is a very specific process necessary for his purification: 
He requires that the blood of the offering be sprinkled upon him, 
and he requires cedarwood, hyssop, and scarlet thread." 
Therefore, it is possible to say that the Torah also specified the 
use of the right foot in the case of the leper. However, this would 
not necessarily be required with respect to halitza, which lacks 
such specific halakhot. Consequently, halitza performed using 
the left foot could be valid. 


— HALAKHA 
Halitza using one's left foot - bxnws avn: If the yevama 
removed the shoe from the left foot of the yavam, her halitza 
is disqualified, in accordance with the unattributed mishna. If 
the yavam was left-handed, the early commentaries disagreed 
whether the halitza should be performed on his right foot or 
left foot. Therefore, they concluded that she should remove 
the shoe from both the right foot and the left foot of a left- 
handed yavam (Rambam Sefer Nashim, Hilkhot Yibbum 4:17; 
Shulhan Arukh, Even HaEzer 169:22 and Seder Halitza 55). 


The right side for the leper’s purification - ytixia names pa: 
The priest puts some of the blood on the right earlobe of the 
leper who is being purified, as is written in the Torah (Rambam 
Sefer Korbanot, Hilkhot Mehusrei Kappara 4:2). 


Piercing the right side — paa myy: One must pierce the 
right ear of a Hebrew slave who chooses to remain in servi- 
tude with his family after his period of servitude has ended, in 
accordance with Rabbi Elazar (Rambam Sefer Kinyan, Hilkhot 
Avadim 3:9). 


Cedarwood, hyssop, and scarlet thread — 13W13 Jit) TIX 
nyin: In order to purify the leper through sprinkling the 
blood of the offering upon him, the priest takes cedarwood, 
hyssop, and scarlet thread, as stated in the Torah (Rambam 
Sefer Tahara, Hilkhot Tumat Tzara‘at 11:1). 


NOTES 


Halitza using one's left foot is invalid — nyoa bawa an: 
The prohibition against using the left side of the body was 
stated only with regard to the foot of the yavam, but there is 
no such restriction regarding the performing of halitza with 
the left hand. Everyone agrees that if a yevama performed 
halitza using her left hand, the halitza is valid, as the Gemara 
says later that she can remove the shoe even with her teeth 
(Ritva). 
The early commentaries (see Josefot Rid) discussed 
whether the requirement to perform halitza on the left foot 
of the yavam applies even to a yavam who is left-handed and 
left-footed. They note that in the Gemara (Bekhorot 45a) the 
concept of being left-dominant exists not only for left-handed 
individuals with regard to mitzvot involving one’s hands, but 
for left-footed individuals with regard to mitzvot that apply 
o one’s feet as well. If so, halitza should be performed on the 
eft foot of a left-dominant person. 
Others claim that just as the purification process of a leper 
involves the right side of the body even for a one who is 
eft-dominant, so too the same should be true for halitza. 
Still others state that one can learn a principle with regard to 
mitzvot in general from the halakhot of phylacteries: Just as 
for phylacteries there is a distinction between a right-handed 
and a left-handed person as to the hand on which he dons his 
phylacteries, so too this is the principle for all other mitzvot 
in the Torah: A left-dominant performs the mitzva with his 
left side. 


The contradiction in the statements of Rabbi Elazar - 
why 12111273 nY: There are also discussions in the Jeru- 
salem Talmud with regard to the contradictory statements 
citing Rabbi Elazar and the verbal analogy that concerns 
halitza and leprosy. There, the Gemara resolved the difficulty 
by saying that there is a dispute between tanna‘im with 
regard to Rabbi Elazar’s opinion, which leads to the confusion. 
According to one version, Rabbi Elazar does not derive the 
halakha of halitza from the halakha of the leper, but according 
to another version he does. 
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HALAKHA 

If she removed the shoe...but did not recite, etc. - 
“DAK TP K.s m: If the yevama removed the shoe but 
did not recite the text and did not spit, and all the more 

so if she removed the shoe and recited the text but did 

not spit, or if she removed the shoe and spat but did not 

recite the text, the halitza is valid. This is in accordance 

with Rabbi Akiva, whom the halakha follows when in 

dispute with individual Sages (Rambam Sefer Nashim, 
Hilkhot Yibbum 4:12). 


If she recited the text and spat but did not remove 
the shoe - aydn xd bay appn mrp: If the yevama 
did not remove the shoe of the yavam, even if she spat 
or recited the text or did both, her halitza is invalid, in 
accordance with the mishna (Rambam Sefer Nashim, 
Hilkhot Yibbum 4:14). 


Perek XII 
Daf104 Amudb 


NOTES 


Any term that constitutes an action — x17 727 bs 
mwyn: The Rosh asks why it is taken for granted that the 
spitting is viewed as an action and the recitation of the 
verses is not. After all, there is an opinion in the Gemara 
that moving one’s lips constitutes an action, which would 
seem to indicate that the act of speaking, which requires 
movement of the lips, is thereby viewed as an action. | 
so, there is apparently not a great difference between 
speech and the act of spitting, as both should be consid- 
ered actions. The Rosh explains that speech is considered 
an act only if it leads directly to an action in the world, 
such as a case where someone directs the movement oi 
a domesticated animal by using one's voice to direct the 
beast. In cases where one's speech does not cause action, 
as it is only the content of the speech that is significant, 
such as the recitation for halitza, then the speech is not 
considered an act at all (Tosefot HaRosh). 


If a deaf-mute man underwent halitza [she‘nehelatz] - 
vonw want: The Nimmukei Yosef notes, based on the 
Rambam, that although the term nehelatz is used often, 
to connote any individual who underwent halitza, it is 
particularly appropriate with regard to the deaf-mute. 
This passive term, which seems to refer to one who was 
completely passive during the halitza procedure, is more 
appropriate for a deaf-mute who lacks intellectual capac- 
ity than for a normal yavam who may assist somewhat 
in the halitza process through his cooperation with the 
yevama. 
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MI SHNA If she, i.e., the yevama, removed the shoe 


and spat in accordance with the halakha 
but did not recite" the necessary text, her halitza is valid. If she 
recited the text and spat but did not remove the shoe," her halitza 
is disqualified. If she removed the shoe and recited the text 
but did not spit, Rabbi Elazar says: Her halitza is disqualified, 
while Rabbi Akiva says: Her halitza is valid. 


Rabbi Elazar said to him: The verse states: “So shall it be done to 
the man who does not build his brother’s house” (Deuteronomy 
25:9). “So” is an exclusionary term indicating that only precisely in 
this fashion is halitza valid. Therefore, any term that constitutes 
an action" for halitza is indispensable. Rabbi Akiva said to him: 
You derive proof from there? But it states: “So shall it be done to 
the man” indicating that only a term constituting an action 
toward the man, namely any aspect of halitza that concerns the 
man’s body, such as removal of his shoe, is indispensable. But spit- 
ting, which does not involve the man, although it takes place in his 
presence, is not indispensable. 


The mishna lists additional halakhot with regard to halitza. If a 
deaf-mute man underwent halitza," or a deaf-mute woman 
performed halitza, or if an adult woman performs halitza with a 
male minor, her halitza is invalid and the woman may not marry. 
Ifa female minor performed halitza," she must perform halitza 
a second time once she becomes an adult, and if she does not 
perform the second halitza, her first halitza is invalid. If she per- 
formed halitza before two or three judges and one of them is 
found to be a relative" or disqualified as a judge for some other 
reason, her halitza is invalid. Rabbi Shimon and Rabbi Yohanan 
the Cobbler validate the halitza in this case. And an incident 
occurred involving a certain person who performed halitza 
between him and her alone in prison, i.e., not in the presence of 
others, and the case came before Rabbi Akiva and he validated it. 


G E M ARA Rava said: Now that you have said that 


recitation of the text is not indispensable 
in order for the halitza to be valid, therefore if a mute man ora 
mute woman performed halitza, their halitza is valid. Although 
the statements should be recited ab initio, since the recitation is not 
indispensable, mute individuals can perform halitza. 


A deaf-mute man underwent halitza - v5 
imbeciles, and minors may not perform + 


A female minor performed halitza - aybnw map: A female 
minor may enter into levirate marriage, but may not perform 
halitza (Rambam Sefer Nashim, Hilkhot Yibbum 4:16; Shulhan Arukh, 


Even HaEzer 171:11). 


za (Rambam Sefer 
Nashim, Hilkhot Yibbum 4:16; Shulhan Arukh, Even HaEzer 171:12). 


HALAKHA 
wan: Deaf-mutes, One of them is found to be a relative — 3) 249 p2 TM KY): 
The mitzva of halitza takes place before three Jews who are not 
related to one another, to the yavam, or to the yevama. If one 
of them is found to be a relative or otherwise disqualified for 
judgment, or a convert, the halitza is invalid. This is in accordance 
with the unattributed mishna, and not in accordance with Rabbi 
Akiva's individual opinion (Rambam Sefer Nashim, Hilkhot Yibbum 
4:16; Shulhan Arukh, Even HaEzer 169:1-2). 
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The Gemara challenges: But we learned in the mishna above: 
If a deaf-mute man underwent halitza, or a deaf-mute 
woman performed halitza, or if a woman performs halitza 
with a male minor, her halitza is invalid. What is the reason 
that the halitza is invalid? Is it not because they are not com- 
petent to recite the text, thereby indicating that the recitation 
is necessary even after the fact? The Gemara rejects this asser- 
tion: No, the reason for disqualifying a deaf-mute man and 
woman is because they are not considered to have intellectual 
capacity, and therefore their actions do not have halakhic 
significance. 


The Gemara asks: If that is so, let us also say that a mute man 
and woman do not have intellectual capacity. Rava said: A 
mute man and woman do have intellectual capacity. Rather, 
it is their mouth that hurts them. Mute individuals have full 
intellectual capacity; they merely lack a means of expression. 
The deaf-mute, on the other hand, is not considered to have the 
mental capacity to speak. 


The Gemara challenges again: But didn’t the scholars from the 
house of study of Rabbi Yannai say that a deaf-mute man and 
woman are disqualified from participation in halitza because 
they cannot fulfill the requirements of “he says” (Deuteronomy 
25:8) and “she shall say” (Deuteronomy 25:9), and not due 
to insufficient intellectual capacity?" Rather, when that first 
statement of Rava was said, it was stated concerning the 
latter clause of the mishna: If a deaf-mute man underwent 
halitza, or a deaf-mute woman performed halitza, or if a 
woman performs halitza on a male minor, her halitza is 
invalid. 


Rava said: You have now said that recitation is indispensable, 
as can be inferred from the mishna disqualifying the deaf-mute. 
Therefore, ifa mute man or woman" performed halitza," their 
halitza is invalid. And the mishna, which indicates in its first 
clause that recitation is not indispensable, but later states that 
halitza performed by someone incapable of recitation is invalid, 
is in accordance with the opinion of Rabbi Zeira with regard 
to a meal-offering. A meal-offering is generally a mixture of flour 
and oil. If flour is added to the oil but they are not mixed, they 
are considered to be fitting to be mixed so long as there is not 
an excessive amount of flour. 


This is that which Rabbi Zeira said: Whatever is fitting to be 
mixed," mixing is not indispensable to it, and it is valid even 
if it is not mixed. And whatever is not fit to be mixed, e.g., if 
the quantity of flour is so great that the ingredients cannot be 
properly mixed, mixing is indispensable for it and it is invalid 
if it has not been mixed. From here one may learn a general 
halakhic principle: There are some actions for which their actual 
performance is not indispensable, provided they are capable of 
being performed. An action becomes indispensable only if one 
is unfit or unable to perform it. With regard to recitation of the 
verses, although it is not indispensable, a mute person is dis- 
qualified from performing halitza because he is not capable of 
reciting the verses. 


They sent the following teaching from Eretz Yisrael to the 
father of Shmuel: Once a yevama has spat" she must perform 
a complete halitza" and may not enter into levirate marriage. 
The Gemara comments: By inference, you may learn that even 
though the spitting did not permit her to marry outside the 
family, she is disqualified from entering into levirate marriage 
with any of the brothers, and must therefore complete the 
halitza. 


NOTES 


They cannot fulfill the requirements of: He says, and: She 
shall say — aya% vaga iYXW: Tosafot ask: From where does 
Rabbi Yannai know that the reason the mishna disqualifies a 
deaf-mute man and woman is that they are incapable of recit- 
ing the verses, as there is a more logical reason to disqualify 
hem, namely that the Gemara does not consider them to 
have intellectual capacity? The Ramban answers that Rabbi 
Yannai understands the term deaf-mute in the mishna as a 
erm that includes all deaf individuals, whether they speak or 
not. Since a deaf individual who is not also mute is considered 
o have full intellectual capacity, then the main reason the 
mishna disqualifies for halitza one who is deaf must be that 
hey are not capable of reciting the required text. 

The Rambam and other halakhic authorities maintain simi- 
arly: Since the mishna did not list a deaf-mute here together 
with an imbecile, although they are normally grouped 
ogether when referring to those who lack intellectual capac- 
ity, apparently the mishna is referring to a deaf individual who 
can speak and is consequently considered to have intellectual 
capacity. Although in general his actions have halakhic signifi- 
cance, his halitza is invalid (see Jerusalem Talmud). 


A mute man or woman performed halitza - ny) obx 
whnw: The Ritva suggests that perhaps even a deaf individual 
who can speak and who is capable of reciting the required 
statements during halitza is disqualified from performing 
halitza, as he cannot hear what the yevama says to him and 
consequently cannot respond on his own. Therefore, he may 
be considered incapable of properly reciting the verses of 
halitza. 


Once a yevama has spat — npp M123»: The early commen- 
aries write that this applies only when she spat before him in 
he presence of a court; if she merely spat outside of a court 
it is certain that her spitting has no halakhic significance to 
disqualify her for levirate marriage, even according to rabbinic 
aw. As proof, they cite the concern mentioned later in the 
Gemara that a yevama who grew up among the brothers 
might have removed a shoe from one of them, although 
he Gemara did not seem concerned about the more likely 
possibility that she spat before one of them. Evidently, even if 
she had spit in their presence, it would not be significant, as 
it was not done in the presence of a court. Spitting outside of 
a court is insignificant, because at times people spit without 
forethought; therefore it is assumed that the spitting was 
done without any intention to perform halitza (Meiri; see 
Tosefot Had MikKammaei). 


HALAKHA 


A mute man or woman - TN) oby: If a mute man or 
woman performed halitza, their halitza is invalid, in accor- 
dance with Rava’s final statement (Rambam Sefer Nashim, 
Hilkhot Yibbum 4:13; Shulhan Arukh, Even HaEzer 169:1-2 and 
Seder Halitza 43). 


Whatever is fitting to be mixed — ae) AKT bs: An indi- 
vidual may not bring a meal-offering larger than sixty issaron 
in any one vessel. Therefore, if he vowed to bring an offering 
of more than sixty, he must bring sixty in one vessel and 
the remainder in a second vessel. For one can mix only sixty 
issaron in oil and no more. Although the actual mixing of the 
flour and oil is not indispensable, the meal-offering must be 
capable of being mixed in order to be valid (Rambam Sefer 
Avoda, Hilkhot Ma‘aseh HaKorbanot 17:6). 


Once a yevama has spat she must perform halitza - 71a 
ybnn MpPw: If a yevama spat before her yavam in the pres- 
ence ofa court, she is disqualified from entering into levirate 
marriage, and must perform halitza in order to be permit- 
ted to marry others, in accordance with the teaching sent to 
Shmuel's father (Rambam Sefer Nashim, Hilkhot Yibbum 4:14; 
Shulhan Arukh, Even HaEzer 169:45). 
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NOTES 


In a case where there is a mitzva - myn Dipna: The 
Rashba and the Ritva explain that the logical progression 
should be understood as follows: At first, the assumption 
was that a yevama who spat is disqualified from levirate 
marriage according to Torah law, as she is considered 
to have successfully performed part of the halitza. Con- 
sequently, they compared this case with the case of a 
sacrificial offering for which only part of its necessary 
validating elements were offered. Finally, the Gemara 
concluded, according to all opinions, even Rabbi Akiva's, 
that the yevama is disqualified by rabbinic law but is not 
disqualified at all by Torah law. 


BACKGROUND 


The lambs sacrificed on...Shavuot — my "wa: The 
Torah requires that two male lambs be sacrificed as com- 
munal peace-offerings to accompany the two loaves of 
bread offered in the Temple on Shavuot (see Leviticus 
23:17-20). The loaves and the sheep were waved together 
in a special ceremony before the altar. 


Priests bringing lambs for sacrifice on Shavuot 
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HALAKHA 


Ifthe fats are present then they are indispensable — ...o°172KX 
YADYID..ATINK "D1: The priests do not receive the breast and 
thigh portions of the offering until after the fats and other 
portions to be burned are burned on the altar (Rambam Sefer 
Avoda, Hilkhot Ma‘aseh Hakorbanot 9:11). 


234 


YEVAMOT - PEREK XII: 104B : :1p 473” p15 


The Gemara asks: In accordance with whose opinion is this halakha 
taught? If we say it is in accordance with Rabbi Akiva, who stated 
in the mishna that spitting is not required after the fact, it is difficult, 
as the following a fortiori reasoning indicates: Now if even in a case 
where there is a mitzva’ of halitza, and the yevama is still around 
and capable of fulfilling the Torah command of spitting, and one 
might say that spitting should be treated just as it is with regard to 
the fatty portions of offerings that are to be consumed on the altar, 
where the halakha is that when they are not present for offering, i.e., 
they were lost or became ritually impure, they are not considered 
indispensable to permit the consumption of the offering. 


When the fats of the offering are no longer present for offering, it is 
permitted for the sacrificial meat to be eaten by the priests through 
the sprinkling of blood alone, even without offering the fatty portions 
on the altar. But when the fatty portions are present and extant, then 
they are considered indispensable," and the priests are not permitted 
to eat their portions of the offering until the fatty portions are burned 
on the altar. 


Based on an analogy to the fatty portions of offerings, one would have 
said regarding the spitting of a yevama that even if it is not indispens- 
able after the fact, so long as the yevama is around, one would expect 
that her spitting is indispensable. Yet even so, Rabbi Akiva said in the 
mishna that spitting is not indispensable to halitza even in such a 
case, and the halitza is validated by the removal of the shoe alone. 
Since Rabbi Akiva seems to accord little significance to the spitting, 
he cannot be the basis for this halakha, as if spitting is never indis- 
pensable, could spitting alone disqualify her from entering into 
levirate marriage with one of the brothers? 


But rather, one might say that this teaching is in accordance with 
the opinion of Rabbi Elazar, who disagrees with Rabbi Akiva and 
states in the mishna that spitting is indispensable for validating halitza 
and is necessary alongside the removal of the shoe. Since he accords 
significance to the spitting, one might have thought that the teaching 
prohibiting the yevama from levirate marriage is in accordance with 
his view. 


But that is difficult as well, as according to Rabbi Elazar, removal 
of the shoe and spitting are both necessary, and therefore, they are 
considered two permitting factors that must be completed in order 
to fulfill an obligation. And there is a principle accepted by Rabbi 
Elazar with regard to offerings that should be applicable here: When- 
ever there are two permitting factors that are indispensable for an 
offering to be valid, one of those factors cannot elevate one of the 
subordinate components of the offering to consecrated status without 
the other. Similarly, since Rabbi Elazar holds that halitza and spitting 
are both indispensable, if she performs only one of these actions, such 
as spitting, it is only one of two permitting factors and therefore 
should not disqualify her for levirate marriage with one of the other 
yevamin. 


Rather, one must say that this teaching is in accordance with the 
opinion of Rabbi Yehuda HaNasi, who is of the opinion that even 
one of two permitting factors can effect a change in status without 
performance of the other factor, as it is taught in a baraita: The lambs 
sacrificed on the festival of Assembly, i.e., Shavuot,” consecrate the 
loaves that accompany them only by means of their slaughter," as the 
slaughtering of the lambs consecrates the bread. 


The lambs sacrificed on Shavuot consecrate the loaves by 
means of their slaughter - monwa wap nyy was: The 
two lambs that are sacrificed on Shavuot consecrate the loaves 
of bread that accompany them only at the time of slaughter. 
For example, if one slaughtered the lambs and sprinkled their 
blood with an alternative offering in mind, he did not conse- 
crate the breads. If he slaughtered them for their own sake 


but sprinkled their blood not for their own sake, the breads 
are partially consecrated. And if he slaughtered them not for 
their own sake, even if he sprinkled the blood for its own sake, 
he did not consecrate the breads. This is in accordance with 
Rabbi Yehuda HaNasi, whom the halakha follows in his disputes 
with a single colleague (Rambam Sefer Avoda, Hilkhot Pesulei 
HaMukdashin 17:18). 
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How so? If one slaughtered the lambs for their own sake, i.e., as 
lambs for Shavuot, and the priest sprinkled their blood for their 
own sake, the loaves are consecrated. However, if one slaughtered 
them not for their own sake, and the priest sprinkled their blood 
for their own sake, the loaves are not consecrated, as the factors 
indispensable in rendering the offering valid were not properly 
performed. If one slaughtered them for their own sake, and he 
sprinkled their blood not for their own sake, the fact that the 
lambs were properly slaughtered renders the loaves partially conse- 
crated. Therefore, the loaves are consecrated to the extent that they 
cannot be redeemed, but they are not consecrated to the extent 
that they may be eaten. This is the statement of Rabbi Yehuda 
HaNasi. 


Rabbi Elazar, son of Rabbi Shimon, says: Actually, the loaves are 
consecrated only when one slaughters the offerings for their own 
sake and sprinkles their blood for their own sake, i.e., only if both 
factors indispensable in rendering the offering valid were properly 
performed. If so, the teaching sent from Eretz Yisrael seems to be 
in accordance with Rabbi Yehuda HaNasi’s opinion that even if 
only one of the two permitting factors of slaughter and sprinkling 
was performed, the loaves will still be consecrated. Likewise, with 
respect to halitza, where there is a need for two permitting factors, 
spitting and for removal of the shoe, performing one factor such as 
spitting is sufficient to disqualify the yevama from subsequently 
entering into levirate marriage. 


The Gemara questions the previous assumption with regard to 
Rabbi Akiva’s opinion on the matter: But did Rabbi Akiva say 
that spitting does not disqualify the yevama from a later levirate 
marriage to one of the other brothers? Butisn’tit taught in a baraita: 
If she removed the shoe but did not 


spit and did not recite the verses, her halitza is valid. If she 
spat but did not remove the shoe and did not recite the text, her 
halitza is disqualified. If she recited the verses but did not spit! 
or did not remove the shoe, there is no doubt that she has done 
nothing, and her action has no halakhic significance. 


The Gemara clarifies: Who is the author of the baraita? If we say it 
is in accordance with the opinion of Rabbi Eliezer, could it be that 
he would hold that if she removed the shoe but did not spit or did 
not recite the verses, her halitza is valid, as stated in the baraita? 
But didn’t Rabbi Eliezer say: The phrase “so shall it be done” 
(Deuteronomy 25:9) indicates that any element of the halitza pro- 
cess that constitutes an action is indispensable; therefore spitting 
is necessary. Rather, it is obvious that the baraita is in accordance 
with the opinion of Rabbi Akiva, and he teaches at the end of the 
baraita that if she spat but did not remove the shoe or did not 
recite the text, her halitza is disqualified. The Gemara clarifies: To 
whom is the yevama disqualified from marrying after such a halitza? 


If we say that Rabbi Akiva means to teach us that she is disqualified 
from marriage to everyone in the world, this is unnecessary, as it is 
clear that spitting alone will not permit her to marry any stranger. It 
is obvious that her halitza is invalid, as did any halitza take place 
in order for her to be permitted to a stranger? Rather, is it not clear 
that Rabbi Akiva is ruling that she is disqualified from marriage to 
the brothers? Learn from here that Rabbi Akiva also thinks that 
spitting alone disqualifies her from marriage to the brothers, which 
is not in accordance with the previous assumption with regard to 
his opinion. 


HALAKHA 

If she recited, but did not spit, etc. - 7771 xd) AXP 
"D1: If the yevama recited the text, and even if the yavam 
recites his statement as well, but she did not remove the 
shoe or spit, her actions have no halakhic significance, 
and she is not disqualified from later entering into levi- 
rate marriage with any of the yevamin, in accordance 
with all opinions (Rambam Sefer Nashim, Hilkhot Yibbum 
4:14; Shulhan Arukh, Even HaEzer 169:47). 
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The Gemara asks: But according to Rabbi Akiva’s understanding 
that only an action performed on the body of the yavam is indis- 
pensable for halitza, what is different about spitting and what 
is different about recitation? Both are not indispensable, so why 
is it that if she spat but did not remove the shoe she is disqualified 
from marriage to the brothers, yet if she recited the text but did 
not remove the shoe her action has no halakhic significance? 


The Gemara answers: Rabbi Akiva finds a reason to rabbinically 
prohibit the woman after spitting, yet holds that the reason is 
not valid after the recitation alone. The recitation of the verses, 
which takes place both at the beginning of the process, before 
the removal of the shoe, and at the end, will not cause him to 
be confused about a proper halitza, as one who witnesses her 
recitation knows that she may have only recited the text but has 
not yet removed the shoe, and therefore it will cause no harm to 
invalidate her halitza and permit her in levirate marriage to the 
yevamin. But with regard to spitting, which does not take place 
at the beginning but takes place at the end, after the removal of 
the shoe, one who witnesses her spitting might assume that she 
had already removed the shoe, and he might confuse this woman 
with a woman who removed the shoe, and if we would allow her 
to perform levirate marriage after the spitting, they will come to 
permit a yevama who performed halitza to marry the brothers 
of the yavam after the halitza. Therefore, Rabbi Akiva finds reason 
to rabbinically prohibit a woman after spitting, although he 
doesn’t do so if they merely recited the verses of halitza. 


And there are those who say that this is what they sent to 
Shmuel’s father: A yevama who spat before removing the shoe 
shall remove the shoe, and she is not required to spit" another 
time." This is like the incident where a certain woman came 
before Rabbi Ami for halitza, and Rabbi Abba bar Memel sat 
before him at the time. She spat before she removed the shoe. 
Rabbi Ami said to him: Rabbi Abba, tell her to remove the shoe 
of the yavam, so one may dismiss her case from the court, as she 
does not require another act of spitting. 


Rabbi Abba said to him: But for halitza we need her to spit. He 
answered: She already spat. Rabbi Abba said to him: ‘That spit- 
ting was done before the removal, so let her spit again, and what 
would be the problem with that? He answered him: A disaster 
could be brought out from it," as, if you say she should spit 
again there will be others who say: The first spitting has no 
halakhic significance and she is still permitted to the brothers if 
no spitting was performed subsequently, and they will come to 
permit a bona fide halutza, i.e., a yevama who has performed 
halitza, to the brothers, because when they see her spitting the 
first time they will say that she certainly already removed the shoe 
beforehand. 


NOTES 


She is not required to spit - pind MD AY: From the 
wording of the Gemara here the phrase: She is not required 
to spit, apparently means that they do not tell her to spit a 
second time, as it is unnecessary. However, the Rashba main- 
tains, based on Rabbi Ami’s words, that she must even be 


A yevama who spat need not spit again - PYY NPP Ww map 
aiid mar: The correct order of halitza is that the yevama 
recites her statement, then the yavam recites his statement, 
and afterward she removes the shoe, spits, and recites another 
statement. But the order is not indispensable, and if she spat 
first she need not spit again (Rambam Sefer Nashim, Hilkhot 
Yibbum 4:10; Shulhan Arukh, Even HaEzer 169:43). 


HALAKHA 


prevented from spitting again. The Meiri disagrees with the 
Rashba, and explains that Rabbi Ami’s statement can be under- 
stood to say that even though they do not tell her in court to 
spit again, if she wishes to spit, they do not prevent her from 
doing so. 


A disaster could be brought out from it — xan FPN" pa): 
The yevama does not spit again in accordance with the proper 
order, so that others will not come to say that the first spitting 
did not count and then permit a woman who only spit initially 
to enter into levirate marriage with the brothers. This ruling is 
in accordance with Rabbi Ami (Rambam Sefer Nashim, Hilkhot 
Yibbum 4:11). 
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He challenged again: But we require that halitza be performed 
in the proper order, as recorded in the Torah. He answered 
him: Their proper order is not indispensable.’ Rabbi Abba 
bar Memel thought: He is merely pushing off my legitimate 
questions with far-fetched attempts to justify his statements that 
are not well founded. Afterward, he went out from the house of 
study and examined the matter and discovered that it was as 
Rabbi Amisaid. As it is taught in a baraita: Whether the removal 
of the shoe preceded the spitting, as the proper order requires, 
or whether the spitting preceded the removal of the shoe, 
what he did is done, i.e., is effective, as the woman is therefore 
permitted to remarry. 


Apropos adherence to instructions given in the Torah, the Gemara 
relates a story. Levi went out to the villages" to teach people 
Torah. They asked him several questions: Firstly, what is the 
halakha for an armless woman, may she perform halitza with 
her teeth?" Secondly, what is the halakha if a yevama spat blood 
instead of saliva, is the halitza valid? Furthermore, they asked 
with regard to the verse: “But I will declare to you that which is 
inscribed in the writing of truth” (Daniel 10:21), if by inference, 
there is writing in Heaven that is not truth. 


He did not have an answer at hand to these questions, so he came 
and asked at the house of study. They said to him in response to 
the first question: Does it say in the Torah: And she shall remove 
the shoe by hand? Clearly, she may remove the shoe in any man- 
ner and there is no reason to disqualify an armless woman. With 
regard to the second question, they said: And does it say in the 
verse: And she shall spit saliva?" It merely states: “And she shall 
spit,” indicating that even if she spits blood the halitza is valid." 


With regard to the verse cited in the third question: “But I will 
declare to you that which is inscribed in the writing of truth,’ 
about which you ask: But is there writing in Heaven that is not 
truth? 


This is not difficult. Here, i.e., a writing of truth, refers to a 
sentence of judgment accompanied by an oath; this is called 
“writing of truth” as it cannot ever be canceled. There, i.e., the 
inferred untruthful writing, refers to a sentence of judgment 
that is not accompanied by an oath, as it could be canceled if 
conditions change. 


This is in accordance with the words of Rav Shmuel bar Ami, as 
Rav Shmuel bar Ami said that Rabbi Yonatan said: From where 
is it derived that a sentence of judgment" accompanied by an 
oath cannot be torn up? It is as it is stated: “Therefore I have 
sworn unto the house of Eli, that the iniquity of Eli’s house shall 
not be atoned for with sacrifice nor offering forever” (1 Samuel 
3:14), which indicates that due to the accompanying oath, the 
sentence of judgment cannot ever be rescinded, even if offerings 
of atonement are brought. 


HALAKHA 


Halitza of a woman with amputated hands — mys nyn: 
A woman who has no hands at all removes the shoe with 
her teeth, in accordance with the conclusion of the Gemara 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:23; Shulhan Arukh, 
Even HaEzer 169:31, 169:40). 


A yevama who spat blood - a3 Appww ma: If a yevama spat 
blood she need not spit again. This is in accordance with the 
statement of the students in the study hall, as understood by 


the Ra'avad and the Rosh. The Rambam rules that this is specifi- 
cally if she sucked her wound by drawing saliva into her mouth 
before spitting out the blood, as then the spittle would have 
some amount of saliva, but if she merely spit out blood from 
a wound in her mouth, the blood is assumed not to contain 
saliva and it is invalid, in accordance with the teaching sent to 
Shmuel's father (Rambam Sefer Nashim, Hilkhot Yibbum 4:23; 
Shulhan Arukh, Even HaEzer 169:40). 


i 
Their proper order is not indispensable - xaayr xd poa: 
Although the term “so shall” [kakha] (Deuteronomy 25:9) is 
written in the Torah with regard to halitza and is normally 
understood to indicate that the order written in the Torah 
is indispensable, once the Sages interpreted the Torah to 
be indicating that only actions conducted on the man are 
indispensable, then the stated order with regard to other 
aspects of halitza is not required (Ritva). 


Levi went out to the villages - Caka pa nb: A more com- 
plete version of this story, with slight variations, appears in the 
Jerusalem Talmud. It is told there that Rabbi Yehuda HaNasi 
was asked to send someone to these villages who could serve 
as a halakhic authority and teacher of hermeneutics. Rabbi 
Yehuda HaNasi sent Levi and recommended him with the 
use of various accolades of praise. When Levi arrived there, 
they showed him great honor and began by asking him two 
halakhic questions. When he did not answer them, they said 
perhaps his strength is greater in Aggada, and consequently, 
they asked him questions pertaining to the interpretation of 
the Bible, but he did not answer these questions either. When 
Levi returned to Rabbi Yehuda HaNasi and told him what 
had transpired, Rabbi Yehuda HaNasi asked him the same 
questions and Levi answered them properly. In response to 
Rabbi Yehuda HaNasi’s surprise that he had not answered 
accordingly when the questions were asked the first time, 
Levi explained that the great honor they had shown him 
there caused him to feel arrogant, which in turn caused him 
to forget. 


An armless woman who performed halitza - mybow nap: 

The Halakhot Gedolot maintains that a yevama ‘with ampu- 
tated hands may not perform halitza, but his opinion was not 
accepted. Although the Jerusalem Talmud states that halitza 
should ideally be conducted with the right hand, even there 
it states that a woman with amputated hands may perform 

halitza using her arm if she has no hand, or with her teeth if 
she cannot use her hands or arms at all (geonim). 


Does it say: And she shall spit saliva? - pi APY) D73 12: 
The Meiri explains that although the phrase “ ‘she shall spit” 
does implies that she should spit saliva, the students from 
the house of study maintained that by not stating explicitly 
that the woman must spit saliva, it indicates that one need 
not spit saliva by itself. If there is any amount of saliva in her 
spittle, even if the spittle consists mostly of blood, she fulfills 
the obligation of spitting. 


From where is it derived that a sentence of judgment, etc. - 
naD pT w pan: The question is asked: How can the Gemara 
prove from the decree concerning the house of Eli that a 
decree is never torn up. After all, there is reason to believe 
that that decree is more stringent, as the verse explicitly states 
that it is “forever”? It is possible to bring a proof from what is 
written later in the Gemara, that although proper behavior 
can cancel this decree in relation to certain people, even 
so, the decree of judgment is not totally annulled or torn 
up; rather, the punishment is merely pushed off temporarily 
(lyyun Ya'akov). 
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But he may gain atonement through words of Torah 
study, etc. — 1317710 1374 MIT 3930 bax: The com- 
mentaries explain that the story can be understood in 
relation to the statement in the mishna that the world 
stands upon three matters: Torah, divine service, and 
acts of kindness (Pirkei Avot 1:2). The sons of Eli sinned 
by cheapening the divine service that they were 
responsible for as sons of the High Priest (| Samuel 2:17). 
Therefore, their descendants no longer had any recti- 
fication through offerings of Temple service, as priests. 
Rabba thought that rectification could come through 
the study of Torah, which is listed before service by 
the mishna. Abaye added that rectification could also 
come through the third matter mentioned in the 
mishna, acts of kindness (Maharsha; /yyun Ya'akov). 


Around age eighteen — mw mwy ming jad: The 
age of eighteen is the established age for marriage in 
the Mishna, and one who marries a woman and has 
children is certainly viewed as having passed the stage 
of being a minor according to all opinions (Maharsha; 
see Arukh LaNer). 
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Apropos this verse, the Gemara mentions what Rabba’ said with 
regard to it: With sacrifice and offering, one from the house of Eli 

will not be atoned for, but he may gain atonement through words 

of Torah study." Abaye”’ said: Through sacrifice and offering he 

may not achieve atonement, but he may gain atonement through 
acts of kindness. The Gemara relates that Rabba and Abaye them- 
selves descended from the house of Eli. Rabba, who immersed 

himself primarily in Torah study, lived forty years, while Abaye, 
who immersed himself both in Torah and acts of kindness, lived 

sixty years. They both lived longer lives than usual for descendants 

of the house of Eli, due to their actions. 


The Gemara relates a similar story from a baraita: The Sages taught: 
There was a certain family in Jerusalem whose children were 
dying at around age eighteen." The members of the family came 
and told Rabban Yohanan ben Zakkai’ about these tragic deaths. 
He said to them: Perhaps you are from the house of Eli, as it 
is stated: “All the increase of your house shall die young men” 
(1 Samuel 2:33), which teaches that as soon as they reach full matu- 
rity, old enough to be called “men,” they die. Therefore, you must 
go out and immerse yourselves in Torah, and you will live. They 
went and immersed themselves in Torah and lived longer lives, 
and people would call them: The family of Yohanan, after his 
name, as the advice he gave them enabled them to live. 


With regard to a decree of judgment that cannot be torn up, Rav 
Shmuel bar Unya said that Rav said: From where is it derived 
that a sentence of judgment upon a community is never sealed? 
The Gemara expresses surprise: Is it truly not sealed? But isn’t it 
written: “For although you wash yourself with niter, and take 
much soap for yourself, yet your iniquity is marked before Me” 
(Jeremiah 2:22), indicating that there is no longer any atonement 
for iniquity of a community. 


Rabba - 7137: Rav Abba bar Nahmani, commonly referred to as 
Rabba throughout the Babylonian Talmud, was a priest and a 


third-generation Babylonian amora. 


Rabba was a student of Rav Huna, who was a student of Rav. 


PERSONALITIES 
Rabban Yohanan ben Zakkai — *x31 12 jam 27: Rabban Yohanan 
ben Zakkai headed the Sanhedrin after the destruction of the 
Second Temple. He was one of the greatest leaders of the Jewish 
people in all generations. 


Therefore, Rabba's approach to halakha was consistent with Rav’s 
teachings. Rabba was considered the sharpest among his peers, to 
the extent that he was referred to as: One who uproots mountains, 
in contrast to his colleague, Rav Yosef, whose talent was in his 
comprehensive knowledge and was referred to as Sinai. In virtually 
every dispute between them, the ruling is in accordance with the 
opinion of Rabba. 

Rabba had many students, and virtually all of the Sages of the 
following generation studied with him. His personal life was tragic; 
his children apparently died during his lifetime. He was poverty 
stricken throughout his life, barely subsisting on agricultural work. 
When his nephew Abaye was orphaned at a young age, Rabba 
took him into his home and raised him. 


Abaye - 2%: One of the outstanding Sages of the Talmud, Abaye 
was a fourth generation Babylonian amora. He lost both of his 
parents at an early age and was raised in the house of his uncle, 
Rabba. It is possible that his full name was Nahmanior Kilil and that 
Abaye was just a nickname. Although Rabba was a priest and the 
head of the yeshiva, he lived in poverty, as did Abaye. 

Abaye was the primary student of Rabba and of Rav Yosef. After 
Rav Yosef's death, Abaye succeeded him as the head of the yeshiva 
in Pumbedita. In addition to his prominence as a Torah scholar, he 
was known for his righteousness and his acts of kindness. 

His exchanges and halakhic arguments with his uncle and, 
even more so, with Rav Yosef, can be found throughout the Tal- 
mud. However, his disputes with his colleague Rava are especially 
significant. Their disputes, known as the discussions of Abaye 
and Rava, are examples of profound and edifying disputes and 
are among the foundations of the Babylonian Talmud. In these 
disputes, with six exceptions, the halakha is ruled in accordance 
with the opinion of Rava. 
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Rabban Yohanan ben Zakkai was the youngest of Hillel the 
Elder's students; he lived to an old age and served as the leader of 
the Jewish people for many years. The Sages said of him that there 
was not a single area of Torah that he neglected. His greatness 
notwithstanding, he was a modest individual who greeted every 
person he met, including gentiles in the marketplace. 

Even while the Temple stood he was acknowledged as a lead- 
ing Torah scholar, and most of the Sages of that generation were 
his students. When the Great Revolt erupted, Rabban Yohanan 
strongly opposed it, seeking to resolve it peacefully. As one of 
he leaders of the besieged Jerusalem, he realized that the city 
would soon fall, and he succeeded in escaping with the help of 
several of his students, in order to appear before Vespasian, who 
received him warmly. When his prediction that Vespasian would 
be appointed emperor was fulfilled, Vespasian rewarded him by 
allowing him to establish a new center of Jewish Torah study and 
eadership in Yavne. Rabban Yohanan took this opportunity to save 
he life of Rabban Gamliel, as well. 

In Yavne, Rabban Yohanan succeeded in instituting a wide 
range of ordinances that offered hope for Jewish continuity in 
he absence of the Temple, even as they served to commemorate 
he Temple and promised the possibility of its ultimate rebuild- 
ing. The results of his efforts are integral to the modern halakhic 
practice of Judaism. His success in this endeavor is felt to this day 
in religious practice. 

His students taught Torah throughout Eretz Yisrael following 
the destruction of the Temple, and he served as a mentor for 
Rabban Gamliel of Yavne, who succeeded him in the leadership 
capacity of acting Nasi. 
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Rather, one must say as follows: From where is it derived that 
even when a community’s sentence is sealed, it may be torn up 
as a result of repentance, as it is stated: “For what great nation is 
there, that has God so close unto them, as the Lord our God is 
whenever we call upon Him?” (Deuteronomy 4:7). The Gemara 
objects: But isn’t it written in another verse: “Seek the Lord 


while He may be found, call upon Him when He is near” (Isaiah 

55:6), implying that God is not always near and may not always 

answer whenever we call upon Him? The Gemara answers: This 

contradiction is not difficult. This verse is concerning an indi- 
vidual who must seek God where He is found, as He is not always 

equally accessible to answer those who call out to Him. That first 

verse is concerning a community, for whom He is accessible 
“whenever we call upon Him.’ 
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The Gemara asks: For an individual, when is the time that God 
is close to him? Rav Nahman said that Rabba bar Avuh said: 
These are the ten days that are between Rosh HaShana and Yom 


The Gemara returns to the questions the villagers asked Levi: The 
Sages in Eretz Yisrael sent this halakha to Shmuel’s father: A 
yevama who spat blood shall remove the shoe, because it is not 
possible that blood came out" of her mouth without any trace 


of saliva,’ and she fulfills her obligation through this saliva. 
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The Gemara raises an objection from a baraita that states with 
regard to a zav: One might have thought that blood that issues 
from his mouth" or from the opening of his genital organ 
should be ritually impure, like any of the secretions that issue 
from a zav e.g, saliva and urine; therefore, the verse states: “His 


discharge is impure” (Leviticus 15:2), to teach: Only his white, 
pus-like discharge and other secretions similar to it are ritually 
impure, but blood that issues from his mouth or from his 
genital organ is not impure, but it is pure. And from here one 
may learn that blood can issue from the mouth without saliva, for 
ifit was as they said, that all spittle necessarily contains saliva, the 
blood in the spittle would be ritually impure due to the saliva. 


- TB DYYNI - [NDP N7 
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The Gemara answers: This is not difficult. Here, where it said that 
blood cannot issue from the mouth without saliva, it is referring 


to awoman who sucks up the blood in her mouth" before spitting 
it out, in which case there will certainly be some saliva in the 
mouth. There, it is referring to blood that was flowing by itself 
from an oral wound of the zav, in which case the spittle of blood 
might contain no saliva in it at all. 


Aa yomg wan” 


It was taught in the mishna: if a deaf-mute man underwent 


halitza or a deaf-mute woman performed halitza, or if an adult 
woman performs halitza with a male minor, her halitza is invalid. 


Because it is not possible that blood came out, etc. — *xw y 
a>) ob Ww: Some explain that the Gemara is stating that the 
woman performing halitza has no obligation to spit saliva at 
all, and even if she spat blood without any saliva, the halitza is 
still valid (Ra’avad). A second explanation maintains that there 
must be some saliva in her spittle but there is no obligation to 
spit saliva alone. As long as there is some saliva in the spittle, 
the halitza is valid. 


Here it is referring to a woman who sucks the blood, etc. - 
"31 Dy ¥ina Xa: The Shiltei HaGibborim write that the Gemara’s 


NOTES 


distinction is that if the blood flowed by itself, without any 
attempt by the woman to spit, she is not considered to have 
spit at all and the halitza is certainly invalid. According to the 
Rambam, the Gemara’s intention is that if she spat blood or the 
blood was flowing from her mouth, then the halitza is invalid. 
However, if she first drew blood from a wound in her mouth 
before spitting, then there is certainly spittle there as well. 
Rabbeinu Hananel, however, interpreted this in the opposite 
way: A woman who puckered to draw saliva into her mouth 
certainly drew only blood from the wound, but if the blood 
was flowing, probably some saliva mixed with it. 


BACKGROUND 

Without any trace of saliva - pit nixny xba: The salivary 
glands continually discharge a certain amount of saliva into 
the mouth to maintain its necessary moisture. The discharge 
varies, as it may increase by intentional sucking or pucker- 
ing, or it may increase unintentionally, such occurs when 
one thinks about eating. As salivary glands cease functioning 
only in rare cases of illness, it would be highly unlikely that 
one could spit anything out of her mouth without it being 
accompanied by at least a trace of saliva. 


HALAKHA 


Blood that issues from his mouth, etc. — ^3) VaN Yİ DT: 
Blood that issues from the mouth of a zav or that flows from 
his genital organ is considered like blood from his wound 
and causes ritually impurity only at the level of a second- 
degree ritual impurity. But if he puckered and spat blood, it 
is considered just like his saliva, and causes first degree ritu- 
ally impurity just as saliva does, as saliva is a primary source 
of impurity (Rambam Sefer Tahara, Hilkhot Metamei Mishkav 
UMoshav 1:16). 
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Perek XII 
Daf105 Amudb 


NOTES 

We juxtapose a woman with a man - word TWX VOPI: 
Apparently, the Gemara concludes here that according to 
Rabbi Meir's opinion, the halitza of a minor does not count 
at all, as it is not even considered invalid halitza that would 
render prohibited a future levirate marriage. Tosafot, how- 
ever, note a number of difficulties with this interpretation, 
and consequently make note of an alternative version in 
the Jerusalem Talmud that is accepted by a number of com- 
mentaries as the authentic version of what is recorded in 
the Babylonian Talmud as well (see Ritva). In the Jerusalem 
Talmud it states that if a minor did not perform halitza once 
she became an adult, her initial halitza as a minor is neverthe- 
less valid. According to this version, even Rabbi Meir, who 
maintains that the halitza of a minor is invalid only ab initio, 
agrees that after the fact it is valid. According to this under- 
standing, the juxtaposition between man and woman does 
not constitute actual proof from the Torah, but acts merely 
as textual support for a rabbinic decree. Furthermore, in the 
Jerusalem Talmud it is explained that Rabbi Meir invalidated 
the halitza of a female minor only because he was concerned 
that the minor might turn out to be sexually underdeveloped 
as an adult, which would nullify the initial marriage. If so, 
there is clearly a concern only according to rabbinic law (see 
Tosefot HaRosh and Rashba). 


His gaze downward — mond yyy: Rashi interprets the term 
downward as referring to directing his eyes toward Eretz 
Yisrael, indicating that even after the Temple was destroyed, 
the sanctity of the land remains. Therefore, one must direct 
his heart and eyes toward Israel since all prayers pass through 
that way, as King Solomon indicates in his prayer quoted in 
the verse from Kings in the Gemara (see Maharsha). 


HALAKHA 

The halitza of a male and female minor - mvp yp nyn: 
If a male minor performed halitza, the halitza is invalid and 
the yevama is permitted to later enter into levirate marriage 
with any of the brothers, including the minor himself. On 
the other hand, the halitza of a female minor is treated as 
invalid halitza that does not permit her to marry the brothers 
but renders prohibited a future levirate marriage. This ruling 
is not in accordance with Rabbi Meir’s opinion (Rambam 
Sefer Nashim, Hilkhot Yibbum 4:16; Shulhan Arukh, Even HaEzer 
169:43). 


Posture for prayer — mbon JYT: One who prays must tilt his 
head slightly forward, so that his eyes will be directed down- 
ward, as he simultaneously directs his heart upward toward 
Heaven (Rambam Sefer Ahava, Hilkhot Tefilla 5:4; Shulhan 
Arukh, Orah Hayyim 95:2). 
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Rav Yehuda said that Rav said: This teaching of the mishna 
with regard to a minor is the statement of Rabbi Meir, who 
maintains that such a halitza has significance in that it disqualifies 
a subsequent levirate marriage, but it is insufficient to permit the 
woman to marry a stranger. But the Rabbis say: The halitza ofa 
male minor isn’t significant of anything, as she is permitted to 
one of the brothers in levirate marriage as one who no halitza was 
performed at all. 


§ It was taught in the mishna: If a female minor performed 
halitza, she must perform halitza a second time once she becomes 
an adult, and ifshe does not, her first halitza is invalid. Rav Yehuda 
said that Rav said: This is the statement of Rabbi Meir, who 
said: “Man” is written in the Torah portion about halitza: “And 
if the man does not wish” (Deuteronomy 25:7), implying an adult 
must perform halitza, and we juxtapose and compare a woman 
with a man," indicating that the woman must also be an adult at 
the time of halitza. 


But the Rabbis say: “Man” is written in this Torah portion, 
which indicates that an adult male must perform halitza, but 
with respect to the woman who removes the shoe, since the 
term woman is not used to describe her, but rather the more 
general term yevama is written, as the continuation of the above- 
mentioned verse says: “To take his yevama” (Deuteronomy 25:9), 
she may be either an adult or a female minor.” 


The Gemara asks: Who are these Rabbis who disagree with Rabbi 
Meir? The Gemara answers: It is Rabbi Yosei, as it seems from 
this incident: As, Rabbi Hiyya and Rabbi Shimon bar Rabbi 
Yehuda HaNasi were sitting outside the house of study, immersed 
in Torah learning. One of them began and said: One who prays 
must direct his gaze downward" while praying, as it is stated by 
God with regard to the Holy Temple: “And My eyes and My heart 
shall be there perpetually” (1 Kings 9:3), meaning: The Divine 
Presence rests in the Eretz Yisrael, and one must direct his gaze to 
the sacred land when praying. 


And one of them said he must direct his eyes upward, because 
it is stated: “Let us lift our hearts with our hands toward God 
in Heaven” (Lamentations 3:41). In the meantime, Rabbi Yish- 
mael, son of Rabbi Yosei,’ came beside them. He said to them: 
What are you dealing with? They said to him: With prayer, as 
we are debating the proper posture for prayer. He said to them: 
My father, Rabbi Yosei, said as follows: One who prays must 
direct his eyes downward and his heart upward, in order to 
fulfill both of these verses." 


Rabbi Yishmael, son of Rabbi Yosei — pi *a7a Dryn 107: 
Rabbi Yishmael was a tanna of the last generation o 
and the eldest son of Rabbi Yosei bar Halafta. Although he stud- 
ied under other Sages, including Rabbi Akiva, Rabbi Yishmael 
achieved renown as the outstanding disciple of his father, Rabbi 


PERSONALITIES 


Yishmael was learned in secular subjects, and was respected 
as an authority in many fields of knowledge. Despite his vast 
intellectual accomplishments, he remained humble, devout, 
and pious, which was expressed, among other ways, in the 
courtesy and love he showed to the poor and the simple. 


tanna‘im 


Yosei, from whom he acquired most of his Torah knowledge. 


He was a noted scholar in his generation and was considered 
his father’s successor and the leading rabbinic authority in 
his hometown of Tzippori in the Galilee. Nevertheless, he still 
accepted the authority of Rabbi Yehuda HaNasi, with whom 
he established himself as the latter's outstanding disciple, even 
though they were approximately the same age and he was a 
friend of Rabbi Yehuda HaNasi’s family. One also finds Rabbi 
Yishmael engaged in halakhic debates with Rabbi Shimon, the 
son of Rabbi Yehuda HaNasi, and with Rabbi Hiyya. 

In addition to his greatness as a Torah scholar, Rabbi 


Almost all of the disciples of Rabbi Yehuda HaNasi, from 
small to great, disseminated teachings in the name of Rabbi 
Yishmael. Rabbi Yehuda HaNasi himself esteemed Rabbi Yish- 
mael, relying on the traditions he quoted, particularly the ones 
he transmitted in the name of his father. 

Apparently, Rabbi Yishmael was wealthy, and was both a 
merchant and property owner who was forced at a certain 
point in his life to work for the Roman authorities. Though sev- 
eral prosaic details are known about him, including his being 
rather obese, there are no sources detailing anything about his 
private life or his family. 
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In the meantime, while they were talking, Rabbi Yehuda HaNasi 
came to the house of study and everyone quickly went to sit in 
their assigned places. Those who were light-footed hurried and 
sat in their places. Rabbi Yishmael, son of Rabbi Yosei, due to 
his being very heavy, was stepping and walking slowly, as every- 
one was already sitting in his place on the ground, requiring him 
to pass over their heads in order to get to his place. 


Abdon, the shortened form of the name of Rabbi Yehuda HaNasi’s 
student and attendant, Abba Yudan, said to him: Who is that 
individual stepping over the heads of a sacred people," for it 
appeared to him as an act of disrespect to those sitting that Rabbi 
Yishmael stepped over their heads. He said to him: Iam Yishmael, 
son of Rabbi Yosei,“ who came to learn Torah from Rabbi 
Yehuda HaNasi. Abdon said to him: But are you fit to learn Torah 
from Rabbi Yehuda HaNasi, for it seems that you are showing 
disrespect to others in order to accomplish it? 


He said to him: Was Moses fit to learn Torah from the mouth of 
the Almighty? Rather, it is not necessary that the student be as 
dignified as his teacher. He said to him: And are you Moses? 
Rabbi Yishmael said to him: And is your teacher God? Rav Yosef 
said about this part of the story: Here Rabbi Yehuda HaNasi 
received his retribution [ mittarpesei]' for remaining silent during 
this discussion and not reprimanding his student for humiliating 
Rabbi Yishmael. And what is his retribution? When Rabbi Yish- 
mael spoke to Abdon, he said your teacher, and not my teacher, 
implying that he did not accept Rabbi Yehuda HaNasi’s authority 
upon himself. 


In the meantime, a yevama came before Rabbi, and she was a 
minor close to the age of maturity who had performed halitza, but 
it was not clear whether she had already reached the age of maturity 
necessary to validate her halitza. Rabbi Yehuda HaNasi said to 
Abdon: Go and check to see if she has already reached maturity. 
After Abdon left, Rabbi Yishmael said to Rabbi Yehuda HaNasi: 
My father, Rabbi Yosei, said as follows: “Man” is written in the 
Torah portion of halitza, but the woman may be either an adult 
woman or a female minor. 


Rabbi Yehuda HaNasi said to Abdon: Come back. You do not 
need to check, as the Elder, Rabbi Yosei, has already ruled that a 
minor can perform halitza, and therefore no further examination 
is required. Abdon was stepping and coming over the heads of 
the others in order to return to his place. Rabbi Yishmael, son 
of Rabbi Yosei, said to him: One upon whom a holy people 
depends may step over the heads ofa holy people. But one upon 
whom a holy people does not depend, as there is no longer a need 
for Abdon to examination the woman, how can he step over the 
heads of a holy people? 


Rabbi Yehuda HaNasi said to Abdon: Stand in your place and do 
not go any further. It was taught: At that moment" Abdon was 
afflicted with leprosy as a punishment for insulting Rabbi Yish- 
mael, son of Rabbi Yosei, and two of his sons who were recently 
married drowned, and his two daughters-in-law, who were 
minors married to those sons, made declarations of refusal and 
annulled their marriages. Rav Nahman bar Yitzhak said: Blessed 
is the Merciful One, Who shames Abdon in this world, for this 
prevents him from being punished further in the World-to-Come, 
as all his iniquities have been forgiven through this suffering. 


Rabbi Ami said: From the words of the great man, Rabbi Yosei, 
let us learn: A female minor performs halitza even as a young 
child, at age six or seven. Rava said: She may not perform halitza 
until she reaches the age of vows as an eleven-year-old, when she 
has enough intellectual capacity to understand the meaning of a 
vow. However, the Gemara concludes: And the halakha is: She 
may not perform halitza until she has two pubic hairs." 


1p 73” p: YEVAMOT - PEREK XII - 105B 


HALAKHA 
Stepping over the heads of a sacred people - by yoon 
wit? OY we: It is prohibited for a scholar to behave with 
crudeness and to unnecessarily elevate himself over the 
community, as one must not act frivolously to commoners 
even by stepping over their heads (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 25:2; Shulhan Arukh, Hoshen Mishpat 8:4). 


Until she has two pubic hairs - niwt nY wanw oy: 
A female minor may not perform halitza. According to Beit 
Shmuel, a minor's halitza is invalid even after the fact. How- 
ever, after a minor performed such a halitza, it is prohibited 

for her to enter into levirate marriage. She may perform 

halitza only once she has reached the age of twelve years 

old plus one day and has been examined to prove that she 

has two pubic hairs, in accordance with the opinion of Rava 

(Rambam Sefer Nashim, Hilkhot Yibbum 1:17; Shulhan Arukh, 
Even HaEzer 167:4, 169:43). 


NOTES 


I am Yishmael, son of Rabbi Yosei — 'pi 373 xy Ny: 

The Arukh LaNer explains that Rabbi Yishmael’s interesting 
response to the question of whom he was can be under- 
stood based on the Gemara in tractate Horayot. There, the 
Gemara states that even the sons of Torah Sages, whose 
seats were at the front, next to the Sage who was lecturing, 
were permitted to step over the heads of others in order 
to reach their seats, even though they were not involved 
in teaching. Therefore, Rabbi Yishmael explained that 
although his primary purpose was to study Torah from 
the mouth of Rabbi Yehuda HaNasi, it was permitted for 
him to pass over the heads of others, as he was the son 
of a great Sage. 


At that moment, etc. — 131 myw Nixa: A number of 
commentaries explain that Abdon's three punishments 
correspond to the three inappropriate things he said to 
Rabbi Yishmael, son of Rabbi Yosei (see Maharsha, Ramat 
Shmuel, lyyun Ya'akov, and Arukh LaNer). 


LANGUAGE 
Retribution [mittarpesei] - mS wa: Apparently from the 
Middle Iranian patifras, meaning punishment or retribu- 
tion. The word underwent a phonological shift and further 
changes were introduced by manuscript copyists. 
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HALAKHA 
The halakha does not follow this pair - ini aba px 
ain: Ifa woman performed halitza before only two people 
serving as judges, or if one of the three judges was a 


relative of hers or disqualified from being a judge or wit- 


ness in some other way, her halitza is invalid, even after 
the fact, in accordance with the opinion of Rav Nahman 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:16; Shulhan Arukh, 
Even HaEzer 169:3). 


NOTES 


How can we know what happened between him and 
her — KYT 1 GREY ja: The Rashba proves from here 


ionships, which requires the presence of two witnesses 
o deem it a valid act. Therefore, even though both the 
yavam and the yevama agree that halitza took place, it is 
insufficient to deem it valid. Others explain that for halitza 
o be valid it must be performed in the presence of a court, 
and therefore, even if one would trust the couple's word that 
he halitza took place, it is not considered a halakhically valid 
act so long as it was done in private. 


In prison — }* ONT maa: The Yam shel Shlomo questions 
why it is necessary to determine the exact location of the 
incident and the location of Rabbi Akiva when he validated 
the act. After all, the halakha does not even follow Rabbi 
Akiva's opinion in this matter. He answers that the Gemara 
here clarifies that if three people were presen 
tainly the halitza would be valid even in a prison, despite 
the fact that it was not an established place for the court to 
meet, as all of the additional requirements for the proper 
location of a halitza are not indispensable. 


Perek XII 
Daf106 Amuda 


HALAKHA 
Halitza must be performed with proper intention - px 
amaa Koy mon: Any halitza in which both parties 
do not intend to exempt the woman is invalid (Rambam 
Sefer Nashim, Hilkhot Yibbum 4:16; Shulhan Arukh, Even 
HaEzer 169:44). 
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It was taught in the mishna: If she performed halitza before two 
or three people, and one of them is found to be disqualified to 
serve as a judge, Rabbi Shimon and Rabbi Yohanan the Cobbler 
validate it. Rav Yosef bar Minyumi said that Rav Nahman said: 
The halakha does not follow this pair" who validate such a case. 
The Gemara asks: But didn’t Rav Nahman already say this same 
ruling one time before? As Rav Yosef bar Minyumi said that Rav 
Nahman said: Halitza must be conducted before three people, 
indicating that there must be no fewer than three valid judges. 


The Gemara answers: Both are necessary, for if only the first one, 
stating that halitza must be before three judges, were stated, I 
would say: This applies ab initio, but after the fact even two is 
acceptable. Therefore, he teaches us that the halakha does not 
follow this pair of Sages, and her halitza before two people is invalid 
even after the fact. And vice versa: If he would have told us only 
that the halakha does not follow this pair, but rather the first 
tanna, I would say that it is valid if performed before three people 
only after the fact, but they must require five people ab initio, in 
accordance with Rabbi Yehuda’s opinion. Therefore it is necessary 
to say both of these statements. 


§ Astoryis told in the mishna about an incident in which a couple 
once performed halitza between themselves in private while alone 
in prison, and the case later came before Rabbi Akiva and he vali- 
dated it. The Gemara asks: How can we know what happened 
between him and her?" There was no testimony to confirm it, and 
how can we be certain that the halitza was done properly to validate 
it? Rav Yehuda said that Shmuel said: And the halitza was vali- 
dated because there were witnesses who saw them from outside 
the prison, who testified that the halitza was performed properly. 


A dilemma was raised before the students in the house of study 
with regard to the incident recorded in the mishna in which a private 
halitza performed in a prison was validated: Did the incident in 
which they performed halitza between him and her privately 
actually take place outside in a different locale, and the reference 
to prison is that the case came before Rabbi Akiva when he was 
confined in prison?" Or, perhaps the incident when they per- 
formed halitza between him and her took place in prison, and 
then this case came before Rabbi Akiva? Rav Yehuda said that 
Rav said: The halitza incident took place in prison, and also the 
case came to Rabbi Akiva when he was in prison. 


§ The Sages taught: A mistaken halitza is valid. The Gemara asks: 
What constitutes a mistaken halitza? Reish Lakish said: Any 
case in which they say to a yavam who is not well versed in halakha: 
Let her remove your shoe, and in doing so you will take her in 
marriage, i.e., the yavam understands that by allowing halitza he will 
actually be marrying her. Although he actually intended to marry 
her, having allowed her to remove his shoe validates the halitza. 
Subsequently it is prohibited for the woman to marry him, and she 
is permitted to others. 


Rabbi Yohanan said to him: I teach that whether in a case where 
he had intended to perform valid halitza and she did not intend, 
or whether she had intended and he did not intend, the halitza 
is invalid, unless they both intend together as one to perform a 
proper halitza that would permit her to marry others." And yet you 
say that in that case when he doesn’t have any intention of permit- 
ting her to others, and actually intends to marry her through the act 
of halitza, her halitza is valid? 
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Rather, a mistaken halitza that is valid refers to any case in 
which they say to him: Let her perform halitza on you, with the 
intention of releasing her bond, on the condition that she will 
give you two hundred dinars afterward, and even if she does not 
give him the money the halitza is valid, as the stipulated condition 
is not binding." This idea of Rabbi Yohanan is also taught in a 
baraita, which states: A mistaken halitza is valid." What consti- 
tutes a mistaken halitza? Any case in which they say: Let her 
perform halitza on you on condition that she will give you two 
hundred dinars. 


And an incident occurred involving a certain woman, who hap- 
pened before her yavam for levirate marriage, yet he was not 
suitable for her, and they, the judges, said to him: Let her per- 
form halitza on the condition that she will give you two hundred 
dinars. Afterward, when she did not pay, the incident came before 
Rabbi Hiyya' and he validated that halitza. 


One man came before Rabbi Hiyya bar Abba with his yevama in 

order to have the court convince her to perform a levirate marriage. 
Rabbi Hiyya said to her: My daughter, stand up, for we are begin- 
ning to discuss your case now, and the participants must stand. She 

said to him: Say that her sitting, referring to her desire to remain 

seated as an act of refusal of even contemplating the possibility 
of performing levirate marriage, is therefore tantamount to her 
standing, as levirate marriage is not an option for her. In other 
words, the option that will enable her to remain standing proud in 

the future is not to enter into levirate marriage with this man. Rabbi 

Hiyya said to her: Are you acquainted with this yavam and do you 

know him well enough to know why he wants to perform levirate 

marriage with you although you are not interested? She said to 

him: Yes, it is money that he saw in her, a euphemism for herself, 
and he wants to consume it by taking it from her, and therefore 

he wishes to enter levirate marriage. 


Rabbi Hiyya said to her: Is he not amenable to you? She said to 
him: No, I am certain he is not good for me. Rabbi Hiyya accepted 
her wish, but knowing that the yavam was adamant in his desire to 
marry her, he said to the yavam: Let her remove your shoe, and 
in doing so you will take her in marriage, for he wanted to mislead 
him into allowing halitza, which would disqualify a subsequent 
levirate marriage between them. After he allowed her to perform 
halitza, Rabbi Hiyya said to the yavam: Now, she is disqualified 
for you forever, since you allowed her to perform halitza. Although 
you thought it was an act of marriage, she is no longer permitted to 
marry you, so you have nothing to lose if you permit her to marry 
others. Therefore, allow her to perform valid proper halitza, so 
she will be permitted to others. By performing a second halitza, 
even Rabbi Yohanan, who disqualified this form of a mistaken 
halitza, would have no problem permitting her to remarry based 
on the second halitza. 


HALAKHA 
A mistaken halitza is valid - nw nyy ayn: Ifa yavam 
was deceived, e.g. if they said to him that the woman will 
pay him a large sum of money if he allows halitza, even 
if she does not pay him anything afterward, the halitza is 
valid, in accordance with Rabbi Yohanan's opinion. Even so, 
she is still obligated to give him what they agreed upon. 
This is in accordance with what Abaye said to the woman 
who performed halitza before him. However, in a case 
where the yavam is obligated by the court to perform 
halitza and he did not want to and therefore the court 
deceived him into doing so, then she does not owe him 
anything and need not pay, as in the case that came before 
Rabbi Hiyya (Rambam Sefer Nashim, Hilkhot Yibbum 4:24; 
Shulhan Arukh, Even HaEzer 169:50). 


NOTES 


Conditions with regard to performing halitza - oxan 
myrhna: The Gemara's explanation of the details of the halakha 
of a mistaken halitza are predicated upon the assumption that 
one is not permitted to stipulate conditions with regard to 
halitza. Even if one were to stipulate a condition for halitza, the 
condition is deemed null and void, and the halitza is valid even 
if the condition is not fulfilled. Rashi explains that the rationale 
behind this principle is based on the Gemara in tractate Ketubot 
(74a). There it says that the biblical source stipulating that condi- 
ions are generally binding is from the Torah passage detailing 
he conditions set by Moses for the children of Gad and the 
children of Reuven to inherit the land in Transjordan (see Num- 
bers 32:20-24). Therefore, conditions may apply only in cases 
similar to the biblical source. One of the relevant requirements 
or the condition to be binding is that it be contingent on an 
act that can be performed through an agent. Since halitza must 
be performed specifically by the yavam and the yevama, unlike 


divorce, which can be accomplished through an agent, it is 
therefore not possible to set conditions upon it. 

The Rosh in his Tosafot (see also Tosefot Had MikKammaei) 
provides an explanation based upon the other reason pre- 
sented in the Gemara there: Since halitza is an action, a condi- 
tion set through speech does not have the power to cancel 
it. A condition can limit the validity only of a matter that is 
contractual in nature, but because halitza is performed by way 
of an action, one cannot annul it through a verbal stipulation 
and consider it as if no action were performed. Others explain 
differently: Since halitza is a mitzva, one cannot attach a con- 
dition to it, just as he may not do so for other mitzvot, as the 
principle is that one cannot stipulate a condition concerning 
that which is written in the Torah (Mei Neftoah). 


The incident came before Rabbi Hiyya, etc. - nab myn xI 
3)" a7: In the Jerusalem Talmud a slightly different version 


of this story appears, in which Rabbi Hiyya says to the man: 
This woman does not want to be your wife through levirate 
marriage, but rather through regular marriage. Therefore, allow 
her to perform halitza in order to undo the levirate bond, and 
afterward you can marry her consensually as a wife. After she 
performed halitza, Rabbi Hiyya then said to the yavam that from 
now on the woman is forbidden to him forever and he must 
go back and allow her to perform a second, proper halitza. The 
early commentaries discuss what cases of mistaken and decep- 
tive halitza are permitted: Are the examples stated explicitly 
in the Gemara the only types of permitted deception, as they 
broker an agreement in which the man allows halitza in return 
for sum of money or something similar? Or is any case effective 
in which the yavam performs halitza with the knowledge that 
in doing so he releases the yevama from the levirate bond, 
but conditions it upon another matter? See Rashba and Yam 
shel Shlomo. 
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NOTES ——_____—_ 
But what shall | say to him - mh KPN DI KYNI: The 
early commentaries asked: Apparently, Abaye could have 
acted similarly to Rabbi Hiyya bar Abba in this situation, 
deceptively convincing the yavam to allow invalid halitza, 
and afterward he could compel him a second time to per- 
form valid halitza, so why didn't Abaye do so? The Rashba 
answers that perhaps this yavam was powerful and it would 
not be possible to compel him in court. Furthermore, even 
when the courts can compel, whenever possible, it is prefer- 
able to achieve the same result without the need for force. 


The ferryman receives only his usual rate — xbx b px 
$a: Various reasons have been given to explain why the 
passenger was not obligated to pay the full sum that he 
offered the ferryman. Some explain that the primary reason 
for the dispensation is that since the agreement was made 
under duress it does not constitute a valid obligation, as 
the passenger never truly intended to pay such a large sum. 
Others explain that since the ferryman was obligated to 
save the passenger's life, he was not permitted to take more 
than his usual rate. However, the Ramban notes that this 
reason is not sufficient to explain how the same principle is 
applied with respect to halitza, as there is no mitzva specifi- 
cally obligating halitza. Others differ and state that halitza 
does constitute a mitzva to some extent and one may not 
demand excessive payment for it (see Ritva and Meiri). 

A more general question arises out of this Gemara, the 
beginning of which is already dealt with in Tosafot. Under 
what conditions is the agreement to give a large payment 
o someone valid when there is no relationship between 
he amount of work and exertion necessary to complete the 
job and the stipulated sum? Under what conditions is one 
allowed to say: | was fooling you, and be freed from paying 
he excessive sum? According to Tosafot it seems that with 
regard to any profession for whose services it is customary 
0 pay large sums, the one who received the service cannot 
claim: | was fooling you (see Ramban and Rashba). 
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It is told: The daughter of Rav Pappa’s father-in-law, i.e., his 
sister-in-law, happened before her yavam for levirate marriage, 
yet he was not suitable for her, although he wished to perform 
levirate marriage. The case came before Abaye. Abaye said to the 
yavam: Let her remove your shoe, and in doing so you will take 
her in marriage. Rav Pappa’ said to him: Does the Master, i.e., 
do you, not accept what Rabbi Yohanan said, that this type of 
halitza does not work at all? Abaye said to him: But what shall I 
say to him?" 


He said to Abaye that he should say to him as Rabbi Yohanan 
himself suggested: Let her perform halitza on the condition that 
she will give you two hundred dinars. Convince him to allow 
halitza on the basis that he will profit financially from it. Abaye 
told the yavam to do so and he did. After he let her perform 
halitza, Abaye said to Rav Pappa’s sister-in-law: Go give him the 
money, for you have agreed to give him two hundred dinars. Rav 
Pappa said to Abaye on her behalf that a case of: I was fooling you, 
was what she did to him. She never seriously intended to give him 
the money when accepting his stipulated condition, and even 
though the halitza is valid one cannot force her to pay. 


Isn’t it taught in a baraita: One who was running away from 
prison and came upon a ferry. He said to the ferry man: Take 
a dinar, i.e., he offered to pay an amount much larger than the 
standard fee, and take me across the river. Despite the escapee’s 
commitment, it is ruled in the baraita that the ferryman receives 
nothing other than his usual rate," as the escapee is legally 
exempt from paying the higher amount he had agreed to pay. 


Apparently, one could have said in such a case: I was deceiving 
you and never really intended to live up to my side of the agree- 
ment, and therefore it is not an actual debt. Here too, she may say 
to him: I was fooling you, and she is therefore exempt from paying 
the two hundred dinars. Abaye heard this and agreed. 


Abaye was amazed at Rav Pappa’s sharpness, as he was a young 
man at the time of this incident. Therefore, he said to Rav Pappa: 
Where is your father? He said to him: He is in the city. Where 
is your mother? He said: In the city. Abaye, who was orphaned 
in his youth, felt that a large part of Rav Pappa’s success came 
because his parents lived in close proximity to him and provided 
for all his needs, freeing him from any need to get involved in 
business affairs and enabling him to immerse himself in Torah 
without distractions. Abaye felt a twinge of jealousy and set his 
gaze upon them, Rav Pappa’s parents, in the pain that he did not 
have similarly supportive parents, and both Rav Pappa’s father and 
mother died. 


Rav Pappa — x95 37: Rav Pappa, from the fifth generation of 
Babylonian amora‘im, was a student of both Abaye and Rava in 
Pumbedita. After Rava's death Rav Pappa established an acad- 
emy in Neresh, where he was joined by his close friend, Rav 
Huna, son of Rav Yehoshua, who was appointed chief lecturer. 


PERSONALITIES 


Rav Pappa had great respect for the Sages, and upon enter- 
ing a city he would immediately call upon the rabbinic head of 
the community. Once, Rav Pappa felt that he had spoken inap- 
propriately about one of the Sages, and he took upon himself 
a personal fast as penance for his act. He was reluctant to offer 
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any of Rava's students came to study under Rav Pappa, who 
had more than two hundred students attending his lectures. 

Rav Pappa’s father was a wealthy merchant and supported 
im throughout many years of Talmud study. Rav Pappa became 
a wealthy businessman in his own right and a successful brewer 
of date beer. He also prospered in other business ventures. The 
Talmud records that he engaged in trade with both Jews and 
gentiles and had a reputation for fairness and generosity in his 
business dealings. Rav Huna became his partner in many such 
undertakings and became wealthy as well. 


final rulings in various areas of halakha, and he often chose to 
be stringent in accordance with both opinions in the Talmud 
rather than rule in accordance with a single opinion. 

Rav Pappa was blessed with ten sons, all of whom were Torah 
scholars. Traditionally, the names of Rav Pappa's ten sons are 
recited as part of the ceremony at the completion of the study 
of a tractate. While the source of this tradition is unclear and the 
identities of the sons are uncertain as well, the Rema suggests 
that it commemorates the celebrations made by Rav Pappa with 
his sons upon completing a course of study. 
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§ The Sages taught: A mistaken halitza is valid, while a mis- 
taken bill of divorce is invalid." A coerced halitza" is invalid, 
while a coerced bill of divorce" is valid. The Gemara clarifies: 
What are the circumstances of a coerced bill of divorce? If they 
force him until he says: I want to give the bill of divorce, then 
even this type of halitza also should be valid, as although he 
was initially coerced, he acquiesced. And if he did not say by 
the end of the giving of the bill of divorce: I want to divorce 
her, then even this type of coerced bill of divorce should also 
not be acceptable. 


The Gemara answers that this is what the Sage said: A mistaken 
halitza is always valid, while a mistaken bill of divorce is 
always invalid. A coerced halitza and a coerced bill of divorce 
are sometimes valid and sometimes invalid. How so? With 
regard to the one who says after being coerced: I want to 
give the bill of divorce, it is effective, although he says this as a 
result of being under compulsion. With regard to the one who 
does not say: I want to give the bill of divorce, the divorce is 
invalid. 


As it is taught in a baraita: It is said with regard to some offer- 
ings: “He shall offer it” (Leviticus 1:3). This teaches that they 
may coerce him to bring the offering he owes. I might have 
thought this means that he brings the offering totally against 
his will. Therefore, the continuation of that verse states: “In 
accordance with his will” (Leviticus 1:3). How can these 
two contradictory expositions be reconciled? They coerce him 
by imposing fines or penalties until he says: I want to. And 
similarly, you find the same principle with respect to bills of 
divorce for women, as it is prohibited for anyone other than 
the husband to write the bill of divorce, but they coerce him 
until he says: I want to" divorce her, and then write the bill of 
divorce on his behalf. 


§ Rava said that Rav Sehora said that Rav Huna said: Judges 
can allow a man and woman to conduct halitza even if the 
judges do not recognize the participants." In other words, even 
if they do not have complete testimony before them that proves 
that these two people are a yavam and a yevama, if two people 
wish to perform halitza, the judges are not required to check 
their identities. Likewise, with regard to women making decla- 
rations of refusal: If a young woman after reaching majority 
comes to make a declaration of refusal against her husband, 
she may do so, even if witnesses do not recognize her and 
they do not know for sure that she is the wife of the supposed 
husband." 


HALAKHA 


A mistaken bill of divorce is invalid — bie myom va: Ifsome- A coerced bill of divorce — mgIya wa: When one is under 


one divorces his wife based on a condition, e.g., he divorces 
her on condition that she give him a certain sum of money, 
then, if the condition is fulfilled, the bill of divorce is valid, and 
if it is not fulfilled, she is not divorced, and it is permitted for 
her to return to her husband, even if her husband is a priest 
(Rambam Sefer Nashim, Hilkhot Geirushin 8:1; Shulhan Arukh, 
Even HaEzer 143:1). 


Coerced halitza - myyn an: After the yavam agrees to 
allow halitza, they tell him to cancel any prior declarations 
that he gave that would render the halitza or divorce invalid. 
The halakhot with regard to one coerced to allow halitza are 
identical with the halakhot of one coerced to give a bill of 
divorce (Rema). This ruling is in accordance with the conclu- 
sion of the Gemara that states that there is no difference 
between halitza and a bill of divorce with regard to this issue 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:25; Shulhan Arukh, 
Even HaEzer 169:13). 


compulsion to give a bill of divorce, if he made an initial 
declaration stating that his giving of the bill of divorce is 
without proper intention, this cancels the bill of divorce. If 
he did not make such a declaration, but he was compelled 
unlawfully, the bill of divorce is invalid, but if they compelled 
him legally to give a bill of divorce, even if he agreed only due 
to the court's compulsion, it is still a valid bill of divorce. There- 
fore the court compels anyone who gives a bill of divorce to 
cancel all earlier declarations (Rambam Sefer Nashim, Hilkhot 
Geirushin 2:20; Shulhan Arukh, Even HaEzer 134:5). 


They coerce him until he says: | want to — 1% inix pid 
N YT VN: Even though the verse in Leviticus quoted in 
the Gemara states that offerings are to be brought “in accor- 
dance with his will’ one may compel in court one obligated 
to bring an offering until he says: | want to (Rambam Sefer 
Avoda, Hilkhot Ma‘aseh HaKorbanot 14:16). 
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NOTES 

Recognizing and not recognizing — pY22 pP pva: The early 
commentaries question why specifically with regard to halitza 
must one recognize the yavam and the yevama, while in cases of 
betrothal or permitting a woman to remarry based on testimony 
that her husband is dead, special recognition of the parties is 
not required? Tosafot Yeshanim explains that the case here is 
one where the yavam himself does not recognize the yevama, 
unlike the other cases where the individuals involved recognize 
one another. The Ramban states that specifically with respect to 
halitza one must be concerned about deviousness, as someone 
might come to a court claiming to be the yavam and release 
the woman through halitza, and then go with the woman to 
a different locale in order to marry her. Similar concerns don't 
apply in other situations (see Rashba). 


One may perform halitza or make a declaration of refusal 
even when the judges do not recognize them - pyhin 
DPIN PRY JN DIKA: The reason a court cannot always wait 
to thoroughly clarify the identities of the participants is that on 
some occasions there is no time for background identifications, 
e.g., when the yavam is about to leave for an overseas country, 
or when the minor is about to reach the age of maturity and 
will not be able to make a declaration of refusal afterward 
(Tosefot Rid). 
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Therefore, in cases where the woman is not identified, although the 
court may perform halitza and refusals, it may not write a docu- 
ment of halitza, i.e., a document attesting that halitza took place, 
unless they, the judges, recognize her. And witnesses to the act 
may not write a document ofa declaration of refusal, i.e., a docu- 
ment attesting that a refusal took place, unless they, the judges, 
recognize the woman, as we are concerned about the possibility 
of a mistaken court. Perhaps a court will not know that such a 
document is not complete proof that the action was conducted 
properly, and will consider it as proof that it was the yevama in this 
document who removed the shoe, or the wife in this document 
who made a declaration of refusal. Since the first court can conduct 
halitza and refusals without accepting witnesses attesting to the 
identities of the involved parties, a second court cannot rely on 
these attesting documents alone, but must verify the identities 
before declaring the women eligible for marriage. 


And Rava himself said the opposite of what he quoted in the name 
of others: A court may not conduct halitza unless they, the judges, 
recognize the participants," and a court may not convene a decla- 
ration of refusal unless they, the judges, recognize the young 
woman." Therefore, witnesses may write a document of halitza 
even if they do not recognize the women themselves," as one 
who witnessed a court conduct halitza can be sure that the court 
already checked the party’s identities thoroughly. And witnesses 
may write a document of refusal even if they do not recognize 
the young woman who has refused," relying on the fact that wit- 
nesses must have already attested to their identities. And we need 
not be concerned about the possibility of a mistaken court, as 
there is no reason to fear that the first court conducted the case 
without properly identifying the participants. 


HALAKHA 


YEVAMOT ` PEREK XII -106A° p97" p9 


A court may not conduct halitza unless they recognize the 
participants - pa 12 ore xdre pyhin py: The court must 
recognize the man who comes to perform halitza. The court 
must also know that he is truly the brother of the deceased 
man, that he was alive in the lifetime of the deceased, and that 
the woman is the wife of the deceased, in accordance with the 
opinion of Rava (Rambam Sefer Nashim, Hilkhot Yibbum 4:29; 
Shulhan Arukh, Even HaEzer 169:8). 


A court may not convene a declaration of refusal unless they 
recognize the young woman — pY32 {3 OX xbx PINT p: 
Those before whom a minor makes a declaration of refusal must 
recognize her and her husband (Rambam Sefer Nashim Hilkhot 
Geirushin 11:10; Shulhan Arukh, Even HaEzer 155:8). 


Witnesses may write a document of halitza even if they do 
not recognize the women themselves — 4X an ba pania 


Pps pry rs by: After a woman performed halitza, the court 
writes a document for her stating that she did so in their pres- 
ence. If the court did not write it for her, any two individuals 
who saw the halitza being carried out may write this document 
even if they do not know the yavam and yevama, as they may 
rely on the certainty that the court that oversaw their halitza 
identified the parties in advance (Rambam Sefer Nashim, Hilkhot 
Yibbum 4:29; Shulhan Arukh, Even HaEzer 169:56). 


One may write a document of refusal even if he does not 
recognize the young woman - pxw 5 by AX pN ba Panis 
ppara: Anyone who saw a certain woman making a declara- 
tion of refusal before two people may write her a document 
of refusal, as the witnesses certainly recognized her, since a 
refusal cannot be performed unless the witnesses recognize 
the parties in advance (Rambam Sefer Nashim, Hilkhot Geirushin 
11:9; Shulhan Arukh, Even HaEzer 155. 8). 
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MI SHNA The mitzva of halitza is performed as 


follows: He and his yevama come to the 
court, and the scholars of the court give him advice appropriate 
for him," whether to enter levirate marriage or to perform halitza, 
as it is stated: “And the Elders of his city shall call him and speak 
to him” (Deuteronomy 25:8). 


If they decide to perform halitza, she says:" “My brother-in-law 
refused to establish a name for his brother in Israel, he did 
not wish to consummate the levirate marriage” (Deuteronomy 
25:7), and afterward he says: “I do not wish" to take her” (Deuter- 
onomy 25:8). And they would say these statements in the sacred 
Hebrew language" and not in any other language. Afterward, the 
shoe is removed and she spits before him, as is written: “His 
yevama shall approach him, before the Elders, and remove his 
shoe from on his foot and spit before him” (Deuteronomy 25:9), 
which indicates that this spittle must be visible to the judges." 
“And she shall respond and say: So shall it be done to the man 
who does not build his brother’s house” (Deuteronomy 25:9). 
Up until this point the judges would prompt the parties to recite 
the text that they are required to say. 


And when Rabbi Hyrkanus"” once prompted the participants 
in halitza under the ela tree in the village of Eitam, he prompted 
them to finish reciting the whole Torah passage, after which 
they established the custom of completing the whole Torah 
passage. Therefore, they continue and say the following verse: 
“And his name shall be called in Israel: The house of he who 
had his shoe removed” (Deuteronomy 25:10). This mitzva of 
saying: The house of he who had his shoe removed, applies to 
the judges, but not to the students, i.e., the students of the judges 
and other onlookers who are present. Rabbi Yehuda says: It is 
a mitzva upon all those present" to say: He who had his shoe 
removed. 


HALAKHA 


They give him advice appropriate for him - b pewny 
b DaT ayy: When the yavam and the yevama come to 
the court the judges give them advice befitting their situa- 
tion, whether to enter levirate marriage or perform halitza 
(Rambam Sefer Nashim, Hilkhot Yibbum 42; Shulhan Arukh, 
Even HaEzer 167:1). 


She says, etc. — 3) NYAN KPT: They prompt the yevama to 

recite the following words, one word at a time: “My brother- 
in-law refused to establish a name for his brother in Israel, he 

did not wish.’ But they prompt her to read the words: “He did 

not wish,” all at once. This recitation, like the other recitations 

during halitza, must be recited in Hebrew, in accordance with 

the mishna and the conclusion of the Gemara (Rambam Sefer 
Nashim, Hilkhot Yibbum 4:9; Shulhan Arukh, Even HaEzer 169:29 
and Seder Halitza 48). 


He says: | do not wish, etc. — 131 m% x Wai Mit: They 
prompt the yavam to recite: “| do not wish to take her” The 
Rema writes that they prompt him to recite “to take her 
[lekahtah}" with the final letter heh accentuated, and likewise 


they prompt him to recite these words together, all at once, 
in accordance with Abaye's opinion (Rambam Sefer Nashim, 
Hilkhot Yibbum 4:9; Shulhan Arukh, Even HaEzer 169:29, Seder 
Halitza 49). 


Spittle must be visible to the judges — py TuT PI: 
The yevama stands across from the yavam and spits on the 
ground before the face of the yavam. Her spittle must be 
visible to the judges from when it leaves her mouth until 
it reaches the space before the yavam. If they did not see it 
from the time it left her mouth, the halitza is still valid after the 
fact, in accordance with the mishna and Rava's opinion in the 
Gemara (Rambam Sefer Nashim, Hilkhot Yibbum 4:23; Shulhan 
Arukh, Even HaEzer 169:38). 


It is a mitzva upon all those present - otaiya bs by myn: 
After the woman finishes reciting her verses, it is a mitzva 
upon all the onlookers there to say aloud: “He who had his 
shoe removed,’ three times, and some say that the yevama 
must also say it (Rambam Sefer Nashim, Hilkhot Yibbum 4:6; 
Shulhan Arukh, Even HaEzer 169:42). 


NOTES 


They would say it in the sacred Hebrew language - jwa 
DVN PT WTP: It states likewise in tractate Sota (32a) that 
since the Torah states with regard to halitza: “And she shall 
respond, it is learned by means of a verbal analogy from other 
places in which the term respond is used that the recitation 
must be done in the sacred language, i.e., Hebrew. Haketav 
VehaKabbala explains that the term respond is a ceremonial 
phrase, and whenever it is used it means that this speech does 
not require understanding of the words, but rather details an 
action that must be performed in a particular way. 


LANGUAGE 


Hyrcanus — Dip: From the Greek name’ Ypkavoc, Hyrcanus, 
which was originally an epithet attached to the name of one 
who came from an area by that name. Later, this name became 
an epithet for several of the Hasmonean kings and for others in 
the generations that followed them. 


PERSONALITIES 


Rabbi Hyrcanus — Dip 31: This is the only mention of Rabbi 
Hyrcanus in the Talmud, although there are those who sug- 
gest that he was Hyrcanus, the son of Rabbi Eliezer HaGadol, 
mentioned in several places. 

If this is the son of Rabbi Eliezer, it explains why the Sages 
gave such credence to his custom. It is safe to assume that 
Hyrcanus was acting according to the custom of his father, who 
was himself known for acting only according to the tradition 
of his masters. 
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NOTES 


The mitzva is like this — 37 mira: There is in fact a 
distinction between the word mitzva and the word 
obligation. The word mitzva indicates the manner in 
which something should be performed initially, as 
this is the proper way to do it ab initio. If one did not 
perform the mitzva in its ideal form, one may still 
fulfill the minimal obligation. 


Rava concedes concerning: He did not wish - myin 
max sba xI: Rabbeinu Hananel cites an alternate 
version of the text that seems to have been accepted 
by a number of early commentaries. According to 
that version, Rava agrees that “He did not wish to 
consummate the levirate marriage” must be said 
carefully, in accordance with Rabbi Zeira’s principle 
that in the case of a meal-offering fit to be mixed, 
the actual mixing is not indispensable to it, but a 
meal-offering that is not fit to be mixed is invalid 
even though the actual mixing is not indispensable. 
From here, several halakhic authorities conclude tha 
one need not actually say these verses properly, bu 
must merely know how to do so. If they know how to 
say them correctly, even if they did not do so during 
the actual halitza, the halitza is still valid. 

Other authorities accept the printed version o 
the text that requires that the words actually be read 
properly during the halitza itself. The Meiri adds tha 
the very comparison of this issue to Rabbi Zeira’s 
statement is surprising, as the whole concern is tha 
perhaps the participants who misread the words wil 
misunderstand them, and therefore he asks: If they 
did not say them correctly during the halitza, wha 
good is it if they were able to do so beforehand? 

And as for the question of why Rava agrees spe- 
cifically with regard to the words: “He did not wish to 
consummate the levirate marriage.’ The Rif seems to 
understand that there is no distinction between the 
different phrases, and Rava agrees in both cases, but 
the Gemara means to say that it is not common for 
the yavam to have so little knowledge of Hebrew that 
he would have difficulty saying this phrase, which in 
Hebrew is only three words. 


HALAKHA 


If one switched the order, we have no problem 
with it- 7a bad “paw x: The order of halitza is that 
first the yevama recites, then the yavam recites, and 
then she removes the shoe and spits and then recites 
again. But if they changed the order, they have still 
fulfilled the mitzva, in accordance with the conclu- 
sion of the Gemara (Rambam Sefer Nashim, Hilkhot 
Yibbum 4:9; Shulhan Arukh, Even HaEzer 169:43). 


The one who prompts, etc. — 131977107 x12 NT: They 
train the yevama and yavam to recite their statements 
well, until they both know to say them properly, and 
they ensure that she can say: “He did not wish” in one 
breath, as Rava also agrees this is necessary. There is 
an opinion that says that they must also train him to 
say: “I do not wish” all at once, in accordance with 
Abaye, for even Rava disagreed with him only after 
the fact (Rambam Sefer Nashim, Hilkhot Yibbum 4:4; 
Shulhan Arukh, Even HaEzer 169:29). 


Mar Zutra would score - pp twi x wrt “Va: After the 
woman removes the shoe, the court who: witnessed 
her actions writes a halitza document for her, and 
they must score the parchment with lines, as docu- 
ments containing scriptural verses must be scored 
(Rambam Sefer Nashim, Hilkhot Yibbum 4:4; Shulhan 
Arukh, Even HaEzer 169:56). 
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G E M A Rav Yehuda said: This is the correct order 

for the mitzva of halitza: She recites the 
sentence beginning with “My brother-in-law refused” (Deuter- 
onomy 25:7), and afterward he recites “I do not wish to take her” 
(Deuteronomy 25:8). Then she removes the shoe, and spits, and 
recites: “So shall it be done to the man who does not build his 
brother’s house” (Deuteronomy 25:9). The Gemara asks: What is 
Rav Yehuda teaching us? This is already explicit in the mishna. 
The Gemara answers: This teaches us that the mitzva is like 
this," i.e., this is the proper order, but if one switched the order, 
we have no problem with it," as even though he did not fulfill 
the mitzva properly, the halitza is still valid, since the order is 
not indispensable. 


The Gemara comments: This is also taught in a baraita: Whether 
the removal of the shoe preceded the spitting, or whether the 
spitting preceded the removal of the shoe, what he did is done, 
i.e. the halitza is valid. 


§ Abaye said concerning the details of these halakhot: The one 
who prompts" the yavam and the yevama to read the text for the 
bill of halitza should not prompt her by reciting “He did not” 
(Deuteronomy 25:7) by itself, and “wish to consummate the 
levirate marriage” (Deuteronomy 25:7) by itself, because such a 
way of reading sounds to one who hears only the second phrase 
like he is saying: My yavam does wish to consummate the mar- 
riage. Rather, he should prompt her all at once consecutively: “He 
did not wish to consummate the levirate marriage” (Deuter- 
onomy 25:7), which will ensure that the intended meaning is clear. 


And he should not read to the yavam: “I do not” by itself, fol- 
lowed by: “Wish to take her” by itself, as it sounds to one who 
heard only the second phrase like: I do wish to take her. Rather, 
he should read together at once: “I do not wish to take her.” 
Rava said: It is a mere interruption in the matter. And we have 
no problem with regard to an interruption in the matter as it is 
basically just a pause for taking a breath. 


It is told: Rav Ashi found Rav Kahana painstakingly trying to 
prompt a certain yevama, so that she would recite: “He did not 
wish to consummate the levirate marriage” all at once, but the 
yevama did not understand and was distorting the meaning by 
not reciting the words together. Rav Ashi said to him: Does the 
Master not hold that which Rava said, that the proper pausing 
during the recitation is not indispensable? 


He said to him: Although Rava disagreed with Abaye about inter- 
ruptions in the recitation of: “I do not wish to take her,’ Rava 

concedes concerning the recitation of: “He did not wish" to 

consummate the levirate marriage,” as this recitation is essential 

and must be recited properly. Rav Kahana added that Abaye also 

said: One who writes a bill of halitza must write as follows: We 

prompted her to recite from “My brother-in-law refused” until 

“he did not wish to consummate the levirate marriage” (Deuter- 
onomy 25:7); and we prompted him to recite from “I do not” 
until “take her” (Deuteronomy 25:8). And we prompted her to 

recite from “So shall” (Deuteronomy 25:9) until “he who had 

his shoe removed” (Deuteronomy 25:10). 


Mar Zutra would score" lines of a parchment and write the whole 
halitza passage on it as a bill of halitza, so it would be displayed 
before the halitza participants. Mar bar Idi strongly objected to 
this: But it is unable to be written like this on its own, as the 
Torah may be written only in a complete state, and it is prohibited 
to write parts of the Torah when there is no mitzva to write them 
separately. The Gemara comments: Even so, the halakha is in 
accordance with the opinion of Mar Zutra, because there is an 
aspect of a mitzva here, as it is being written as part of a bill of 
halitza, not for its own purpose. 
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§ Abaye said: If the yevama spat, but the wind seized her saliva" 
and it never landed in front of the face of the yavam, she did 
nothing, and her actions have no halakhic significance. What is 
the reason for this? We require that “she spit before him,’ as is 
mentioned in the verse. Therefore, if he is tall and she is short and 
the wind seized it, the requirement of “before him” is satisfied, 
because the moment the saliva left her mouth it was in front of the 
face of the yavam. But if she is tall and he is short, we require that 
the saliva reach the space across from his face, and afterward it 
may go with the wind; i.e., if she was taller than him and the saliva 
was taken by the wind before it reached the height of his face, she 
did not fulfill her obligation. 


Rava said: If she ate garlic" and spat, or if she ate gargishta clay,” 
i.e., a type of clay once chewed for medicinal purposes, and spat, 
she did nothing and her actions have no halakhic significance, for 
this is not called spitting. What is the reason for this? We require 
that “she shall spit” on her own, and this is not satisfied here, for 
in this case she spits only on account of another thing that causes 
a pooling of saliva in her mouth. And Rava said: The judges must 
see the spittle when it leaves the mouth of the yevama, and the 
mere fact that she spat on the ground is insufficient, as it is written: 

“Before the Elders...and spit,’ indicating that the spitting must 
take place before the eyes of the judges. 


§ It was taught in the mishna: With regard to the verse “And his 
name shall be called in Israel: The house of he who had his shoe 
removed,” there is a mitzva upon the judges to recite this but it 
is not a requirement for the students or onlookers. It is taught in 
a baraita that Rabbi Yehuda says: Once we were sitting before 
Rabbi Tarfon and a yevama came to perform halitza. He said to 
us: You must all answer: “He who had his shoe removed,” “He 
who had his shoe removed,” “He who had his shoe removed,” 
stating that portion of the verse three times." 


HALAKHA 


If the yevama spat but the wind seized her saliva - 7777 
mt ubp: If the yevama spat and the wind seized the 
saliva before it reached the space across from his face, as 
might happen in a case where she is taller than he is, she 
must spit another time. But if the saliva reached the space 
across from his face and never dissipated before it reached 
the ground, it is valid, in accordance with Abaye (Rambam 
Sefer Nashim, Hilkhot Yibbum 4:23; Shulhan Arukh, Even 
HaEzer 169:39). 


If she ate garlic, etc. - ^3) KIA TIX: If the yevama ate 
garlic or cress or any other item that increases saliva, and 
this saliva came out of her mouth on its own, it is not 
considered spitting. The custom on that day was that the 
yevama would not eat (Sefer HaTeruma) and would refrain 
from speaking excessively to ensure that the saliva would 
come on its own, in accordance with Rava (Rambam Sefer 
Nashim, Hilkhot Yibbum 4:22; Shulhan Arukh, Even HaEzer 
169:41). 


NOTES 

We require that she spit before him - jaya 1393 NPV: 
The Meiri explains that it is clear that the words: Spit before 
him, do not mean that she must actually spit in his face, 
but rather to the side of his face, in front of him. That the 
spitting is done in front of the face of the yavam is the 
minimal requirement for the spitting to be valid. Based on 
this requirement, some said that the halitza of a blind man 
is invalid, as he cannot see the saliva and therefore it should 
be considered as if the spitting were not done before him 
at all. The Rashba explains that this is not so, and the halitza 
of a blind man is valid even ab initio, because the Gemara’s 
intention is that the spitting take place in his presence, and 
the mitzva of seeing it is placed upon the judges. 


He who had his shoe removed, three times — byy yon 
ony wibw:The reason for saying these words three times 
is in order to strengthen the matter of halitza (Yam shel 
Shlomo). It seems that the reason everyone present must 
say the words: “He who had his shoe removed” is that 
they want to establish the place as a place where halitza 
has been performed, as it says in the verse: “And his name 
shall be called in Israel: The house of he who had his shoe 
removed.” By having the bystanders declare: He who had 
his shoe removed, the name of the place where halitza is 
performed is called as such in Israel. 


BACKGROUND 

Gargishta clay — xmw913: Gargishta is apparently an Ara- 
maic word for clay, most likely referring to a very clean 
variety of clay, such as argyle clay, which is used for seals 
and contains aluminum silicate. It has also been employed 
as a remedy for digestive problems and pains associated 
with excess stomach acid. The practice of eating gargishta 
clay is mentioned several times in the Talmud. 
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In this chapter, the Gemara discussed the details with regard to the proper per- 
formance of halitza. Although the Torah describes those who oversee the halitza as 
“Elders,” the judges overseeing halitza need not be ordained scholars; even laymen 
who are capable of dictating the Torah verses read during the halitza ceremony 
suffice. The Gemara concluded that although halakhically, as is customary in other 
legal matters, only three judges are necessary for the halitza ceremony, ideally five 
people should convene after establishing a specific location to conduct the halitza, 
in order to publicize it. 


The chapter cited a number of discussions with regard to the shoe used in the process 
of halitza, concluding that the shoe must fit adequately and cover the foot and be 
made entirely, or mostly, of leather. During the talmudic period halitza was generally 
performed with a sandal, but in the course of the generations it became accepted to 
use a special type of shoe for halitza, by which all the necessary conditions were met. 


For the purposes of halitza, the shoe must be removed from the right foot of the 
yavam, and although the yevama should also remove the shoe with her right hand 
ab initio, after the fact, even if she removed the shoe using her teeth, the halitza is 
valid. If someone’s foot was amputated above the knee, or if his foot is extremely 
crooked, it is impossible for him to perform halitza. 


Although the halitza should also involve the spitting and recitation of verses ab 
initio, only the removal of the shoe is essential after the fact. Nevertheless, a yevama 
who spat before her yavam in the presence of a court may no longer enter levirate 
marriage, although she would require valid halitza in order to be permitted to 
remarry. 


Halitza may be performed only by men and women who have adequate intellectual 
capacity, to the exclusion of minors and those who are intellectually challenged. It 
must be executed with full understanding of its implications ab initio, as the yevama 
removes the shoe from the yavam consensually, with both the yavam and the yevama 
intending to remove the levirate bond. After the fact, however, even mistaken halitza, 
when, for example, a sum of money is promised to the yavam for the halitza and he 
does not receive it, is still efficacious. 


Many other details with respect to how the mitzva of halitza should be performed, 
including the recitation of the halitza verses in Hebrew and the removal of the shoe 
and spitting, were discussed in the chapter. 


Summary of 
Perek XII 
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This chapter deals with the various difficulties that arise in the context of the marriage 
of a minor orphan girl who was married off by her relatives. Some of these difficulties 
concern the nature and the validity of the marriage, and other issues concern the 
methods that are effective in dissolving the marriage. The chapter also addresses how 
levirate marriage and halitza apply to the marriage of a minor orphan. 


By Torah law, only a father may give his minor daughter in marriage, and he may 
do so only once. However, the Sages instituted that other members of the minor’s 
family, i.e., her mother or brothers, are empowered to marry her off when the father 
is deceased, because of the risk of sexual exploitation of a fatherless young girl. 
Marriage can afford her protection and security. 


Nevertheless, marriages involving a minor are of lesser legal status than ordinary 
marriages. The Sages instituted that the minor girl may declare at any time that 
she does not want to be married to her husband and thereby dissolve the marriage 
retroactively, as if she had never been married. 


There is a consensus about this framework; however, it is necessary to address the 
halakhic details, such as: What is the minimum age for a minor girl to be married 
off? What is the validity of the marriage with respect to the mutual rights of the hus- 
band and wife, specifically with regard to the financial arrangements of the marriage 
settlement? Does the minor’s right of refusal apply only to betrothal or to marriage 
as well? May a minor girl refuse a husband, remarry him, and then refuse him again? 
May she refuse different husbands? What is the appropriate time for refusal, i.e., can 
it take place while she is still very young, or must it wait until after she has reached 
a level of intellectual capacity? 


Understanding the nature of the marriage of a minor orphan girl sheds light on both 
standard marriage as ordained by Torah law and other types of marriage instituted 
by the Sages, namely, the marriage of deaf-mutes. It is also valuable to compare the 
marriage of an orphan with the levirate bond. Some of these issues take on practical 
significance when two sisters become eligible for levirate marriage in parallel and 
there is a need to establish who takes precedence. 


Introduction to 
Perek XIII 
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Perek XIII 
Daf107 Amuda 
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MISHNA The Sages decreed that in the case of a 


minor girl whose father died, her mother or 
brothers may marry her off. However, such a marriage does not have 
the same legal status as the marriage of an adult. Therefore, if the 
minor regrets having married, she is allowed to make a declaration 
of refusal to her husband, thereby annulling the marital bond. The 
Sages disagreed with regard to the details of this halakha: Beit 
Shammai say: Only betrothed girls may refuse." A girl may refuse, 
upon reaching adulthood, to remain married to the man to whom 
her mother or brothers married her as a minor after the death of her 
father. But Beit Hillel say that both betrothed and fully married 
girls may refuse." 


Beit Shammai say: Refusal may be directed only at her husband 
and not at her yavam. In such a situation, she must perform halitza 
in order to dissolve the levirate bond. But Beit Hillel say: It may be 
directed at her husband or her yavam." 


Beit Shammai say: The refusal must take place specifically in the 
presence of the husband. But Beit Hillel say: It may take place 
either in his presence or in his absence. Beit Shammai say: The 
refusal must take place specifically in court. But Beit Hillel say: It 
may take place either in court, or not in court. 


Beit Hillel said to Beit Shammai:" She may refuse as long as she 
is a minor, even four or five times if her relatives married her off 
again to another man after each refusal." Beit Shammai said to 
them: The daughters of Israel are not to be treated with disregard 
and should not be passed from one man to another. Rather, she 
refuses once. And then she must wait until she reaches majority, 


and refuse, and marry. 
G E M A Rav Yehuda said that Shmuel said: What 
is the reason of Beit Shammai for ruling 
that a married minor girl may not perform refusal? It is because 
there are no conditions with regard to marriage." Although a 
betrothal can be conditional, the condition is nullified upon consum- 
mation of the marriage. Likewise, marriage cannot be conditional, 
as the sexual relationship is not subject to conditions. And if a 
married minor girl would refuse, others may mistakenly think this 
to be a condition with regard to the marriage of an adult woman, and 
they will come to say that there can be a condition with regard to 
marriage. 


The Gemara asks: But what is there to say if she entered the 
marriage canopy but did not yet engage in sexual intercourse? The 
marriage goes into effect even though it has not yet been consum- 
mated. The Gemara replies: There are no conditions with regard 
to a wedding canopy, i.e., the wedding ceremony. 


HALAKHA 


The process of refusal — pnan 177: A minor girl who 
was married off by her mother or brothers may refuse 
that marriage, whether she is betrothed or fully married. 
The refusal may be made in the husband's absence, and it 
need not take place before the court. These halakhot are 
in accordance with the opinion of Beit Hillel (Rambam 
Sefer Nashim, Hilkhot Geirushin 11:3; Shulhan Arukh, Even 
HaEzer 155:4). 


Her husband or her yavam - 02X byaa: A minor 
girl who performs refusal may do so with regard toa 
husband or a yavam, in accordance with the opinion of 
Beit Hillel (Rambam Sefer Nashim, Hilkhot Geirushin 11:3; 
Shulhan Arukh, Even HaEzer 155:5). 


She may refuse several times — Ovays maa MIVAN: A 
minor girl who refused one husband and was married 
off a second time may refuse her second husband as 
long as she remains a minor. She may even refuse several 
subsequent husbands, in accordance with the opinion of 
Beit Hillel (Rambam Sefer Nashim, Hilkhot Geirushin 11:3, 
Shulhan Arukh, Even HaEzer 155:6). 


There are no conditions with regard to marriage — p 
pewa xan: Ifa man married a woman, even if he set 
a condition with regard to the betrothal, it is presumed 
that he nullified the condition in his mind when he 
brought her under the marriage canopy or had sexual 
relations with her (Rambam Sefer Nashim, Hilkhot Ishut 
7:23; Shulhan Arukh, Even HaEzer 38:35-36). 


NOTES 


Only betrothed girls may refuse — niony Kby paxan py: 

The early authorities (Ramban; Tosefot HaRosh) argue convinc- 
ingly that Beit Shammai’s limitation of refusal to betrothed 
girls applies only ab initio, but not after the fact. That is to say, 
according to Beit Shammai, the court does not address cases of 
refusal for married minor girls but ifin practice a married minor 
refuses her husband without asking the court's permission, it 
is effective. The Meiri shows how the language of the mishna 
supports this interpretation as the phrase: May refuse, is in its 
masculine form, indicating that its subject is the members of 
the court rather than the girl. 


Beit Hillel said to Beit Shammai — m3) Son ma ond nny 
IKaw: The commentaries note that framing Beit Hillel’s state- 
ment as a response to Beit Shammai seems out of place here, 


as Beit Hillel do not offer any argument against Beit Shammai. 
Tosefot Yom Tov explains that since the tanna of the mishna 
wished to teach why Beit Shammai reject Beit Hillel’s opinion, 
he stated Beit Hillel’s statement as though it were directed at 
Beit Shammai. The Meiri explains that the statement is con- 
nected to the previous dispute, in which Beit Shammai assert 
that one may only refuse in court. Beit Hillel respond that since 
the minor girl is allowed to refuse multiple times, it would 
seem frivolous to convene a court of experts several times. Beit 
Shammai then reply that according to their opinion, a minor is 
permitted to refuse only once. 


There are no conditions with regard to marriage — °«3n px 
pwa: Tosafot and other early commentaries find this matter 
challenging; It is stated explicitly elsewhere in the Gemara that 


according to Shmuel, a condition with regard to marriage is 
valid. Some suggest emending the text to read Rav instead of 
Shmuel. Others argue that Shmuel holds that the halakha in 
this instance follows Beit Hillel, according to whom a condition 
with regard to marriage is valid (Tosefot Had MikKammaei). The 
Rashba concludes that the condition with regard to marriage 
referred to here is not the same as conditions in other contexts. 
Usually a condition pertains to a specific reason, such as one’s 
monetary situation, or a condition that the woman does not 
have blemishes or has not taken any vows upon herself. In this 
case, however, the condition that is analogous to refusal is that 
of a man setting a condition that when he decides that he no 
longer wants to be married to his wife, the marriage will be 
retroactively nullified. Shmuel would agree that such a condi- 
tion with regard to marriage is invalid. 
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HALAKHA 


A man would not readily render his sexual act licentious 
sexual intercourse - mia nya inya niy ots p: If one 
betroths a woman with less than the worth of a peruta or 
with a borrowed item, the betrothal is invalid. If he then 
has sexual relations with her such that witnesses can testify 
to that effect, she requires a bill of divorce from him, as it is 
assumed that the sexual act was for the intention of betrothal. 
This is due to the legal presumption that an upright Jewish 
man would not readily render his sexual act a licentious one 
(Rambam Sefer Nashim, Hilkhot Ishut 7:23). 


256 


YEVAMOT : PEREK XIII : 1074A: 4p 9T 3” pa 


KIY NA YIT mbw axa 0 
an be xb aan 


mop RET YT yp Dba ren 
WNT JOY JY 721 Am) 937 
199 — ow MIT KAD AINA 
nba inbys MWy DIX PRY 
mt 


neg mbya xdy aanb mp 
nent = xm) xb A Koy 
mv XT DD NYDN TIN 
abo xb oe KIK OND byan 
PUND KDNT PD bon ma pa 
inya yond ans xb - anno 

my nya 


KAW MIT KYY SDK NBD 17 
own Son mat KAYU ps DWN 
— pS OW NIDW MIT KYY IVI 
bron DOW NAA TKWI ON NT 
AP pab qio NDT AYN a 
INA AVON YD TINN: Loam 
- 5 net tap stb navn maw 

mn ae aD ap ay yoy 


The Gemara asks further: But what is there to say if the father 
delivered his daughter to the agents of the husband to be mar- 
ried, so that she was considered married even before the marriage 
ceremony took place? The Gemara answers: The Sages did not 
distinguish between different circumstances, and no marriages 
are conditional. It follows that refusal cannot take place once a 
minor girl is married. 


And with regard to Beit Hillel, what is their reasoning? It is 
known that marriage of a minor girl is by rabbinic law, and 
therefore no one would confuse this type of marriage with an 
adult marriage. Rabba and Rav Yosef both say: Beit Shammai’s 
reason is that a man would not readily render his sexual act 
licentious sexual intercourse." If he had intercourse with the 
minor girl and the marriage was later retroactively annulled by her 
refusal, then his sexual act was outside the context of marriage 
and is regarded as licentious. 


The Gemara asks: What is there to say if she entered the mar- 
riage canopy but did not engage in sexual intercourse, as this 
reason would not apply to such a case? The Gemara answers: It 
would not be satisfactory for him, i.e., the husband, ifhis would 
be a forbidden marriage canopy, because if the marriage is later 
annulled by her refusal, he will have stood under the marriage 
canopy with a woman who was not permitted to him. The Gemara 
asks: What is there to say if the father delivered his daughter to 
the agents of the husband? The Gemara answers: The Sages did 
not distinguish between different circumstances. And how do 
Beit Hillel respond to Beit Shammai’s reasoning? Since there is 
both betrothal and a marriage contract in this case, no one will 
come to say that his sexual act was licentious intercourse. The 
primary reason Beit Shammai prohibit refusal after marriage is 
because it would render the sexual relationship of the marriage a 
licentious one. Beit Hillel do not regard sexual activity under such 
circumstances as licentious, so there is also no stigma attached to 
having stood under a wedding canopy with a girl who later refuses 
the marriage. 


Rav Pappa said: The reasoning for Beit Shammai’s opinion 
is because of the profits from the property she brings into 
the marriage, and the reasoning for Beit Hillel’s opinion is 
also because of the profits from her property. He explains: The 
reasoning for Beit Shammai’s opinion is because of the profits 
from her property, for if you say that a married minor girl may 
perform refusal, then the husband of that minor might seize 
those profits from her and consume them," as ultimately she 
stands to leave him if she refuses him later. In the meantime, he 
will try to extract as much profit as he can. And Beit Hillel 
say: On the contrary: Since you say she may refuse, he will seek 
to improve her property. He will think: if I do not do so, her 
relatives will advise her to refuse him and they will take her 
from him. 


NOTES 


A man would not readily render his sexual act licentious 
sexual intercourse — mut nya inbya nwiy oN px: The 
Rambam phrases this statement slightly differently (see 
HALAKHA). He does not consider this statement to be a legal 
presumption that applies to all cases. Rather, it applies to an 
upstanding person with regard to whom there is no proof that 


t is reasonable to assume that he would certainly want his 
sexual relationship to be permitted. It is noted in the Jerusalem 


Talmud that this reasoning is only according to Rabbi Eliezer's 


opinion that sexual relations between a single man and a single 
woman is considered licentious, implying that according to 
other tanna’im, such conduct is not considered licentious in 
the technical halakhic sense of the word. 


he had licentious intentions when engaging in sexual relations. 


Seize from her and consume them - 737 amy boxy pnw: 
Tosafot explain that the concern is that perhaps the husband 
may take advantage of his young wife's assets even in ways 
that that are not normally permitted to a husband: While he is 
entitled to derive benefit from the profits, he may also attempt 
to consume the principal, to which he is not entitled. Some 
authorities say that in such an instance, the woman can sue 
the husband for these assets. The Rosh adds further that even 
if he is sued and ordered to pay, it is certainly inconvenient for 
the wife to be involved in such business affairs, particularly 
when it is difficult to prove the exact amount of damages 
(Tosefot HaRosh). 
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Rava said: This is the reasoning of Beit Shammai: A man will 
not bother to make a marriage feast and then lose it. If the wife 
is entitled to refuse him even after the marriage, the man will not 
be willing to marry a minor and bear the expenses of the wedding, 
when it is uncertain that she will stay with him. And Beit Hillel 
reason as follows: The marriage is convenient for both of them 
even if it is nullified later, so as to generate publicity about them 
that they are married." 


§ It is taught in the mishna: Beit Shammai say: Refusal may be 
directed only at her husband and not her yavam. If she wishes to 
refuse her yavam, she must perform halitza in order to dissolve the 
levirate bond. But Beit Hillel say that refusal may be directed at her 
husband or her yavam. Rabbi Oshaya said: A minor yevama may 
direct a refusal against a levirate betrothal but she may not direct 
a refusal against his levirate bond. Before the yavam betroths her, 
she cannot nullify the levirate bond by refusal. Rav Hisda said: 
What is the reasoning of Rabbi Oshaya? In the case of levirate 
betrothal, which is consensual," she can nullify it. But with regard 
to the levirate bond, which applies to her even against her will, 
she cannot nullify it. 


The Gemara asks: But the consummation of the levirate bond may 
be against her will" 


and she can nullify it, as she can subsequently refuse the yavam 

with whom she entered into levirate marriage. Rather, the reason- 
ing is: With regard to consummation of the levirate marriage and 

to levirate betrothal, both of which he performs, she can nullify 
them. But with regard to the levirate bond, which the Merciful 

One imposes" upon her at the death of her first husband, she 

cannot nullify it. Whereas Ulla said: She may direct her refusal 

even to his levirate bond." What is the reason? By refusing, she 

nullifies the original marriage, rather than the levirate bond that 
resulted from the death of her husband. 


Rava raised an objection to the statement made by Ulla. It is 

taught in a baraita: In any case of levirate marriage in which a minor 
girl is forbidden to the yavam and she could perform refusal but 

does not perform refusal, her rival wife performs halitza and 

may not enter into levirate marriage. Rava continues: Why? Let 

her perform refusal now and nullify the first marriage retroac- 
tively, so that the so-called rival wife was never really a rival wife of 
a forbidden relative at all, and let her rival wife enter into levirate 

marriage. The Gemara answers: A rival wife of a forbidden rela- 
tive is different, due to a rabbinic decree, as Rami bar Yehezkel 

taught in a baraita: A minor girl who refuses her husband is per- 
mitted to his father, because the marriage was annulled and she is 

no longer his daughter-in-law. But one who refuses a yavam is 

forbidden to his father." 


Evidently, at the time when she happens before her yavam for 
levirate marriage she appears to be his father’s daughter-in-law." 
Since people would not understand that her refusal later on would 
annul her first marriage, the Sages decreed that the father-in-law 
may no longer marry her. Here, too, in a case, for example, of the 
rival wife of a girl who was married to her uncle, since at the time 
she happened before the girl’s father for levirate marriage she 
appears to be his daughter’s rival wife, the Sages decreed that even 
if the girl refuses her original marriage, the rival wife is forbidden 
to the girl’s father. 
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NOTES 


Publicity about them that they are married - sop why 
mwg: The woman benefits from this public knowledge 
for the same reason that the Sages created the institution 
of marriage of a minor girl: If she is known to be married she 
will not be treated dishonorably. The husband also enjoys an 
increase in social status as a married man. 


Levirate betrothal, which is consensual, etc. - vWaxa 
^D) ANY: The Ritva explains that her consent to the 
levirate marriage can be nullified by her refusal, because 
as a minor she does not have full-fledged halakhic compe- 
tence to give her consent in the first place. The levirate bond, 
which is not dependent on her consent, cannot be canceled 
by her verbal declaration. 


But the consummation of the levirate bond may be 
against her will — Am byar JAN N: The early com- 
mentaries ask: Since the minor girl has the right to refuse 
him subsequent to the consummation of the levirate mar- 
riage, what is the source for thinking that he may effect 
hat consummation against her will? Some say that this 
statement does not refer in particular to intercourse with 
he minor, but in general to intercourse with a yevama, who 
is required to submit to levirate marriage (Rashi). Others 
respond that if intercourse takes place against the girl's will, 
he levirate marriage will take effect even though she may 
hen refuse him. Alternatively, it is possible that although 
he sexual act itself may have occurred against her will, the 
girl may still want this yavam as her husband in levirate 
marriage (Ritva). 


NOTES 


The levirate bond, which the Merciful One imposes, 
etc. — 13) K129 KINI AP: The Ritva explains Rabbi Osha- 
ya's statement as follows: The levirate bond is imposed upon 
a minor girl automatically with her husband's death and is 
not subject to annulment. The annulment would address 
her original marriage, but it cannot take effect because 
her husband is already dead and that marriage no longer 
exists. 


At the time when she happens before her yavam she 
appears to be his father’s daughter-in-law — mops nywa 
inho Igy: The Ritva explains that people would not nec- 
essarily understand that the refusal nullifies the marriage 
with the deceased, and it therefore would seem to them 
that this man is marrying his daughter-in-law. 


HALAKHA 


She may refuse his levirate betrothal and his levirate 
bond - inp inwa mI: A minor girl may refuse a 
yavam regardless of whether he has performed levirate 
betrothal. Under such circumstances, she need not perform 
halitza. This halakha is in accordance with the opinion of Ulla 
(Rambam Sefer Nashim, Hilkhot Geirushin 11:3; Shulhan Arukh, 
Even HaEzer 155:5). 


A minor girl... who refuses a yavam is forbidden to his 
father — vax mips 023...382: It is prohibited for a girl 
who refuses a yavam in levirate marriage to marry his father, 
because she appears to be his son's bride, in accordance 
with the opinion of Rami bar Yehezkel. However, she is 
permitted to all other close relatives (Rambam). There are 
those who say that it is prohibited for her to marry other 
close relatives as well (Ramban and Rashba). This applies 
specifically to the close relatives of the deceased husband, 
but she is permitted to the close relatives of the yavam 
whom she refused (Rambam Sefer Nashim, Hilkhot Geirushin 
11:16-17; Shulhan Arukh, Even HaEzer 17314, 155:11 and in the 
comment of Rema). 
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NOTES 


Just as it is in a case concerning a yevama who has a bill of 
divorce - wait nwa matt 31a: According to Tosafot, Rav's 
concern is that if the girl who refused one yavam is allowed 
to marry one of the other yevamin, people might think it is 
permitted for a yevama who has received a bill of divorce 
from one yavam to marry another yavam. 


If she refused this yavam, she is permitted to that one — 
my Dn Aa TIRNA: In Shmuel’s opinion, this refusal does 
not dissolve the levirate bond and she is forbidden to 
the yavam she refuses only because it looks like a case of 
a yevama who has received a divorce. Therefore he is not 
stringent with regard to the other yevamin and looks upon 
her refusal as her merely expressing her preference for one 
yavam over the other (Ritva). 


A minor girl who refuses this yavam is permitted to the 
brothers - pnd Mma ma TRNA: In the Jerusalem Talmud 
it is explained that Rabbi Yohanan’s opinion is that refusal 
dissolves the original marriage. It is stated there that if the 
woman tells her yavam that she does not want him nor did 
she want her previous husband, then she certainly dissolves 
the marriage even according to Rav. The Sages disagreed 
only in a case where the girl wishes to dissolve her mar- 
riage to the yavam but not her previous marriage with his 
brother. 


Who did not agree with him? - Satin nd ja: The early 
commentaries disagree with regard to the interpretation 
of the Sages’ dispute. According to the Ramban, Ulla, Rav, 
Shmuel, and Rav Asi disagree with Rabbi Oshaya and think 
that refusal annuls the original marriage to the dead brother. 
Those who rule that she is forbidden to one or all of the 
brothers do so because she appears to be the wife of a 
brother. 

Rabbi Zerahya HaLevi says that Rav and Shmuel agree 
with Rabbi Oshaya that refusal does not annul the original 
marriage. According to Rabbi Oshaya, she may even enter 
into levirate marriage, as the levirate bond is intact. Rav 
regards the effect of the refusal to be like that of a bill of 
divorce, in that it is subsequently prohibited for her to enter 
into levirate marriage with the other yevamin and she must 
perform halitza. According to Shmuel, the effect of refusal is 
less far-reaching than that of a divorce and she is forbidden 
only to the yavam she refused. She may enter into levirate 
marriage with a different yavam or perform halitza with any 
one of them. According to Ulla, who believes that refusal 
does annul the original marriage, it does so completely, and 
she can marry anyone, since she is considered not to have 
been married. 

One of the geonim writes that according to Rabbi Oshaya, 
refusal of one yavam does not release the girl from the levi- 
rate bond, but it prevents her from entering into levirate 
marriage with any of the brothers. She must consequently 
perform halitza (see Tosafot and Ritva). 


HALAKHA 


If she refused this yavam, she is permitted to that one — 
my Mama ma myx: If a minor yevama refuses one of her 
yevamin in levirate marriage, she is permitted to marry any 
of the other yevamin, in accordance with Shmuel’s opinion. 
Even though generally the halakha follows Rav’s opinion 
in disputes between Rav and Shmuel with regard to ritual 
matters, in this case, Rabbi Yohanan concurs with Shmuel 
and their opinion takes precedence (Rambam Sefer Nashim, 
Hilkhot Geirushin 11:16; Shulhan Arukh, Even HaEzer 155:1, 
173.14). 
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§ Rav said: A minor girl who refuses this yavam who married 
her in levirate marriage is forbidden to that yavam, his brother, 
just as it is in a case concerning a yevama who has received a bill 
of divorce’ from one of her yevamin. Is it not so that since the 
yevama who has received a bill of divorce is forbidden to one 
of them, i.e., the one who gave her the divorce, she is forbidden 
to all of them? Here too, it is no different. 


And Shmuel said: If she refused this yavam, she is permitted 
to that one," and it is not comparable to a yevama who has 
received a bill of divorce. For in the case of the yevama who 
has received a bill of divorce, it is he who performed the act of 
giving the bill of divorce to her, and he thereby renders her for- 
bidden to his brothers as well. Here, she is performing an act on 
him, as she says: I do not desire you and I do not want you, 
indicating: It is you whom I do not desire, but I may desire 
your fellow. 


Rav Asi said: If she refuses this yavam she is permitted even to 
him if she changes her mind. The Gemara asks: Shall we say that 
he holds in accordance with the opinion of Rabbi Oshaya, who 
said: She cannot refuse his levirate bond, and since the bond 
still exists and is not dissolved by her refusal, she is consequently 
permitted to engage in sexual relations with him to consummate 
it. The Gemara rejects this: Rav Asi’s opinion is consistent with 
that of Ulla, that refusal of a levirate bond is effective. In the case 
of one yavam who had no additional brothers, she can indeed 
nullify the levirate bond. However, here, we are dealing with 
two yevamin, and there cannot be refusal of half a levirate bond. 
Since she refuses only one yavam, her status as a yevama remains 
intact, the levirate bond remains intact, and she is permitted to 
consummate the levirate bond even with the one she initially 
refused. 


The Gemara relates: When Ravin” came from Eretz Yisrael he 
said that Rabbi Yohanan said: A minor girl who refuses this 
yavam is permitted to the brothers,’ and they did not agree 
with him. The Gemara asks: Who did not agree with him?" 
Abaye said: It was Rav, as Rav claims that she is forbidden to 
the brothers. Rava said: It was Rabbi Oshaya, who claims that 
refusal cannot nullify the levirate bond. And some say: It was 
Rav Asi who did not agree with him, since according to Rav Asi 
she is permitted to marry even the brother she refused. 


§ It is taught in the mishna: Beit Shammai say: The refusal must 
take place specifically in the presence of the husband, but Beit 
Hillel say: Either in his presence or in his absence. It is taught in 
a baraita: Beit Hillel said to Beit Shammai: But didn’t the wife 
of Pishon the camel driver refuse him in his absence? Beit 
Shammai said to Beit Hillel: Pishon the camel driver measured 
using a defective standard, as he did not properly take care 
of the property she brought into the marriage, and therefore 
the Sages measured him with a defective standard [midda 
kefusha].' The marriage in that case was annulled by the Sages 
and the refusal was not treated as a standard refusal. 


LANGUAGE 


Defective standard [midda kefusha] - Mw155 mm: Possibly 
related to the word kavash, meaning crush or lower. The 
expression midda kefusha may be based on the image of a 
measuring utensil that has been crushed or bent out of its 
usual shape, causing it to be defective. Alternatively, a kefisha 
is a shallow, wide basket. 
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PERSONALITIES 


Ravin — p37: Ravin, whose name is abbreviated from Rabbi Avin, 
or Rabbi Bon in the Jerusalem Talmud, was a third- and fourth- 


generation Babylonian amora. He studied Torah with Rabbi 
Yohanan and subsequently with several of Rabbi Yohanan’s 
prominent students after Rabbi Yohanan’s death. Ravin was 
the most prominent of the scholars referred to as: Those who 


descend, i.e., those who traveled from Eretz Yisrael to Babylonia, 


disseminating the Torah of Eretz Yisrael to the Diaspora, which 


he did several times. Although Rav Dimi played a similar role, 
Ravin's revised formulations of halakhot are considered more 
authoritative, and the halakha is generally decided in accor- 
dance with his opinion. 

Little is known about his family and his life beyond the 
tradition that his father died before he was born and his mother 
died giving birth to him. Some say that his father’s name was 
also Rabbi Avin and that he was named after him. 
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The Gemara asks: Since he was consuming the profits from her 
property, it is obvious that it is speaking of a case where she was 
married, as a man is not entitled to the profits of the property 
of his betrothed. But didn’t Beit Shammai say that a married 
minor girl cannot perform refusal? The Gemara answers in 
accordance with Beit Shammai’s opinion: They tied him in two 
knots, i.e., the Sages punished Pishon in two ways: They permit- 
ted the refusal against him to take place in his absence, and they 
permitted it even though she was already married to him. 


§ It was taught: Beit Shammai say: The refusal must take place 
specifically before a court, but Beit Hillel say: It may take place 
either before a court, or not before a court. We learned in a 
mishna elsewhere (Sanhedrin 2a): Halitza and refusals take 
place in the presence of three judges. The Gemara asks: Who is 
the tanna who taught this? Rabba said: It is Beit Shammai who 
say that refusal must take place specifically before a court. Abaye 
said: You can even say that it is Beit Hillel. Beit Hillel state only 
that we do not require expert judges" for a refusal, but we do 
require three upright people, who constitute a court of laymen. 


As it is taught in a baraita: Beit Shammai say: Before a court, 
and Beit Hillel say: Either before a court or not before a court, 
but both this school and that school concede that three people 
are required." Rabbi Yosei bar Yehuda and Rabbi Elazar, son 
of Rabbi Shimon, validate a refusal in the presence of two. Rav 
Yosef bar Manyumi said that Rav Nahman said: The halakha 
is in accordance with that pair. 


§ The mishna states that Beit Shammai say: She refuses once. 
And then she must wait until she reaches majority, and refuse, 
and marry. The Gemara asks: Didn’t she already refuse once? 
Why must she refuse again? Shmuel said: Beit Shammai’s state- 
ment means: The refusal does not take effect until she reaches 
majority and says: I wish to uphold my initial refusal, in case 
she changed her mind in the interim. 


Ulla said: Two different possibilities are taught in Beit Sham- 
mai’s statement: Either she should refuse, and then once she 
has matured she should become betrothed; or she should 
refuse and marry immediately. She should not refuse and then 
only become betrothed again. According to Beit Shammai, as a 
minor, she may not refuse again. 


The Gemara challenges this: Granted, the explanation of Ulla is 
consistent with that which is taught: Until she reaches majority 
and marries. That is: Until she reaches majority, or until she 
marries. But according to the explanation of Shmuel, the mishna 
should have said: Until she reaches majority and says that she 
wishes to uphold the refusal. The Gemara comments: This phrase 
is difficult according to his explanation. 


NOTES 


Expert judges — praia: Some authorities wonder why one would 
think that Beit Shammai require experts for performing refusal, 
which is by rabbinic law, when they are not required for divorce, 
which is even more stringent, or for monetary law. The Ramban 


suggests that the requirement may refer not to actual experts 
who are appointed judges, but rather that at least one of them 
is familiar with the relevant area of halakha, as required by Beit 
Shammai in monetary cases (see Bava Metzia 32a). 


HALAKHA 


Refusals before three — mwa pura: There is no need for the ruling of Rav Nahman. Some authorities (Rabbeinu Hananel; 


three people to validate a refusal; it is sufficient that two testify that 


Tosafot) say that there should be three ab initio (Rambam Sefer 


she refused in their presence. This halakha is in accordance with — Nashim, Hilkhot Geirushin 11:8; Shulhan Arukh, Even HaEzer 155:4). 
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— NOTES 

Without her consent - any Kow: There is a pictur- 
esque depiction in the Jerusalem Talmud of a scenario in 
which a girl is dressed up for a wedding and told that she 
is to be married to a particular man. Her acquiescence in 
it constitutes marrying her off with her consent. Some 
authorities say that consent depends upon the age of 
the girl, and the extent to which she comprehends what 
it means to be married. 


Who cannot keep her betrothal safe, etc. - mya YNY 
nD DwIDp vin: The Rambam, following the geonim, 
explains thatin this case, the girl does not need to perform 
any act of refusal whatsoever, and she may marry another 
man even without refusing the first. However, the Rashba 
points out that her marriage to another man is in itself an 
act of refusal. According to him, not needing to perform 
refusal means that the husband has no rights with regard 
o her; her status is like that of any girl who is a candidate 
or refusal according to Rabbi Eliezer. 


Rabbi Elazar - awhy 937: It is apparent from the Gemara 
(108a) that the mishnai is citing the opinion of Rabbi Eliezer 
ben Hyrcanus, Rabbi Akiva’s teacher and Rabbi Yehoshua's 
rival, rather than one of several Sages who were named 
Rabbi Elazar. It is a common phenomenon that these 
names are confused, both in the manuscripts and various 
printed editions of the Talmud. 


HALAKHA 


They married her off without her consent — Kow Mew 
any: A minor girl who was married off by her mother or 
brother with her consent is considered married by rabbinic 
aw, and she may annul the marriage by means of a refusal. 
f she was married off without her consent, a refusal is not 
required. Likewise, if she was married off with her consent 
when she was a minor so young that she did not know 
o keep her betrothal safe, a refusal is not required. This 
halakha is in accordance with the opinion of Rabbi Hanina 
ben Antigonus (Rambam Sefer Nashim, Hilkhot Geirushin 
11:7, Hilkhot Ishut 4:7; Shulhan Arukh, Even HaEzer 155:1-2). 
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MISHNAW? is a minor girl who needs to 


perform refusal in order to annul her 
marriage? Any minor whose mother or brother married her 
off with her consent. If they married her off without her 
consent," she need not refuse her husband at all and may leave 
her husband without a declaration of refusal. Rabbi Hanina 
ben Antigonus says: Any girl who is so young that she cannot 
keep her betrothal, i.e., the money or document of betrothal, 
safe" does not need to refuse, as the Sages instituted marriage 
only for a girl old enough to understand what she is doing. 


Rabbi Elazar" says: The act of a minor girl is nothing, so that if 
a minor girl’s mother or brothers marry her off, the marriage 
is essentially invalid. Rather, her status is as though she were 
a seduced unmarried woman. Therefore, a minor daughter of 
a non-priest married to a priest may not eat teruma, and the 
minor daughter of a priest married to an Israelite may eat 
teruma. 


Rabbi Eliezer ben Ya’akov says otherwise: If there is any 
obstruction in the matter due to the man, it is as if she were 
his wife. If there is any obstruction in the matter that is not due 
to the man, it is as if she were not his wife. This statement will 
be explained in the Gemara. 


GEMARA Rav Yehuda said, and some say it was 


taught in a baraita: At first, they would 
write a bill of refusal in this manner: I do not desire him, I do 
not want him, and I do not wish to be married to him. Once 
they saw that the text was too long, the Sages said: 


DA’ 937 IPA Kw spire nx This document may come to be confused with a bill of divorce" 


IKKI tba na "maths mn ibe 


and perhaps a man will err and give a bill of divorce using the 
text of refusal. Therefore, they decreed that one should write as 
follows: On such and such a day, so-and-so, the daughter of 
so-and-so, performed refusal in our presence, and no more." 


NOTES 


This document may come to be confused with a bill of 
divorce — x9» a Dyb Dy: Some authorities explain that 
if the text of the bill of refusal were similar to the text of a bill 
of divorce, people would mistakenly think that even a woman 


with a bill of divorce is permitted to marry her ex-husband’s 
close relatives and that he may marry her close relatives, as 
is the case with regard to refusal (Ritva; Nimmukei Yosef; 
see Arukh LaNer). 


Document of refusal — 3% Tw: A bill of refusal is written 
as follows: | do not want so-and-so, my husband. However, 
following the Rambam’s text, the following is also added: 
On such and such day, so-and-so, the daughter of so-and-so, 
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HALAKHA 


performed refusal in our presence. The entire bill of refusal is 
written in a style that is different from that of a bill of divorce, so 
there will be no cause for error (Rambam Sefer Nashim, Hilkhot 
Geirushin 11:11). 
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§ The Sages taught: What constitutes a refusal?” If she said: 
I do not want so-and-so as my husband, or: I do not want 
the betrothal in which my mother and brothers had me 
betrothed, that is a refusal. Rabbi Yehuda said more than 
that: Even if she is sitting in a bridal chair [apiryon]' going" 
from her father’s house to her husband’s house and said 
along the way: I do not want so-and-so as my husband, this 
constitutes a refusal. 


Rabbi Yehuda said even more than that: Even if guests are 
reclining at her husband’s house and she is standing and 
serving them drinks as hostess, and she said to them: I do 
not want so-and-so as my husband, this constitutes a refusal, 
even though it is possible that she is merely complaining about 
the effort she is expending. Rabbi Yosei bar Yehuda said 
more than that: Even if her husband sent her to a shop- 
keeper to bring him an article of his and she said: I do not 
want so-and-so as my husband, there is no greater refusal 
than this. 


§ It was taught in the mishna: Rabbi Hanina ben Antigonus 
says: Any girl who is so young that she cannot keep her 
betrothal safe does not need to refuse. Rav Yehuda said that 
Shmuel said: The halakha is in accordance with the opinion 
of Rabbi Hanina ben Antigonus. It was taught: In the case 
of a minor girl who did not refuse her husband, but who 
went and married someone else, it was said in the name of 
Rabbi Yehuda ben Beteira: Her new marriage constitutes 
her refusal, as she made her state of mind known, that she 
does not want him, and that is sufficient. 


A dilemma was raised before the Sages: What is the halakha 
if she was betrothed to another man without performing 
refusal of the first husband? Is her acceptance of the betrothal 
sufficient to indicate that she refuses the first husband? The 
Gemara suggests: Come and hear an answer from a baraita: 
If a minor girl did not refuse her husband but went and 
became betrothed" to another man, then, as the Sages said 
in the name of Rabbi Yehuda ben Beteira: Her betrothal 
constitutes her refusal. 


A dilemma was raised before the Sages: Do the Rabbis dis- 
agree with Rabbi Yehuda ben Beteira or not? And further, if 
you say that they do disagree with him, do they disagree with 

him with regard to betrothal alone, or do they also disagree 

with him with regard to marriage? And if you say that they 

disagree even with regard to marriage, is the halakha in 

accordance with his opinion or is the halakha not in accor- 
dance with his opinion? And if you say that the halakha is 

in accordance with his opinion, is this only with regard to 

marriage, or is it even with regard to betrothal? 


HALAKHA 


What constitutes a refusal — fixyg at: If a minor girl says: | 
do not want so-and-so as my husband, or: | do not want the 
betrothal in which my mother and brothers had me betrothed, 
or a similar statement, this qualifies as a refusal, in accordance 
with the baraita quoted by the Gemara (Rambam Sefer Nashim, 
Hilkhot Geirushin 11:8; Shulhan Arukh, Even HaEzer 155:3). 


whose mother or brother arranged her betrothal or marriage 
became betrothed or married to another man, that betrothal 
to another is considered to be her refusal. This is in accordance 
with the ruling of the Gemara that explains that Rabbi Yehuda 
ben Beteira disagrees with the Rabbis, and that the halakha is 
ruled in accordance with his opinion in all of these instances of 
inexplicit refusals (Rambam Sefer Nashim, Hilkhot Geirushin 11:8; 
Shulhan Arukh, Even HaEzer 155:3). 


LANGUAGE 
Bridal chair [apiryon] — 109%: From the Greek gopetov, 
phoreyon, meaning a chair used for carrying people. 


Bridal chair 


NOTES 


Even if she is sitting in a bridal chair going - navi» ox 
naim yipxa: The Meiri explains these examples and 
shows that each describes a situation where one might 
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NOTES 
be your husbands — 137 1513 V): The 
n between this story and the problem the 


Gemara wished to solve is not entirely clear. Some 
authorities cite a variant version of the text that has the 


women suggesting 


hat the two Sages who came to 


investigate were the husbands of the girls, whereupon 


the girls sa 


id: If only these men were our husbands. The 


implication of this story is that such a statement suffices 


as a refusa 
the text is 
Severa 


standard version of 


that this s 
valid, and 
of anothe 
indicates 
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|. However, the authenticity of this version of 
questionable. 
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rman. The Rashba explains that this story 
hat there is no need for an explicit verbal 
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HALAKHA 


and has rights to items she finds, etc. - 


ANN YA NI! awa: As long as a minor who was mar- 
ried off by her mother or brother has not refused her 
husband, the marriage is fully valid and her husband 
has the right to items she finds and to her earnings, 


as well as 
her assets. 
ritually im 


he right to annul her vows and to inherit 
n the event of her death, he must become 
pure on her account even if he is a priest. 


Although she is considered his wife in every sense, she 


may leave 


him by means of refusal. This halakha is in 


accordance with the opinion of Rabbi Yehoshua, as 


the Gema 


of Rabbi E 


ra rules in tractate Ketubot, rather than that 
iezer, although the Sages praised the lat- 


ter's opinion (Rambam Sefer Nashim, Hilkhot Ishut 22:4; 
Shulhan Arukh, Even HaEzer 155:10). 
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The Gemara cites a tradition: Come and hear: Rav Yehuda said 

that Shmuel said: The halakha is in accordance with the opin- 
ion of Rabbi Yehuda ben Beteira with regard to both marriage 

and betrothal. From the fact that he ruled the halakha, one may 
derive by inference that the Rabbis disagree. 


But still, you should raise the dilemma: Does Rabbi Yehuda 
ben Beteira say that her betrothal to another counts as refusal 
even when she had initially been married or perhaps only 
if she was betrothed but not married beforehand? Come and 
hear: The daughters-in-law of Abdan rebelled against their 
husbands. Rabbi Yehuda HaNasi sent a pair of Sages to examine 
them and determine what could be done to rectify the matter. 
Some women said to the daughters-in-law: See, it is your hus- 
bands that are coming. They said back to them: Let them be 
your husbands." 


Rabbi Yehuda HaNasi said: There is no greater refusal than 
this. What is the case? Is it not that they were already married? 
The Gemara rejects this: No, they were merely betrothed, but 
not married. This story cannot establish unequivocally what the 
halakha is in the case when the girl is married. The Gemara never- 
theless concludes: The halakha is in accordance with the opin- 
ion of Rabbi Yehuda ben Beteira in all of these matters, even 
with regard to her marriage to the first husband: Even if she had 
actually been married to the first man, the marriage is invalidated 
by her betrothal to another. 


§ It is taught in the mishna: Rabbi Elazar says: The act of a 
minor girl is nothing. Rather, her status is as though she were a 
seduced unmarried woman. Rav Yehuda said that Shmuel said: 
I reviewed all the opinions of the Sages concerning these mat- 
ters, and I did not find any person who applied a consistent 
standard with regard to a minor like Rabbi Elazar did. For 
Rabbi Elazar portrayed her as a girl walking with her husband 
in a courtyard, who stands up from his bosom after he engaged 
in intercourse with her, and immerses herself to become ritually 
pure, and partakes of teruma by evening as if there were no 
marital bond between them and as if she, as the daughter of 
a priest, could continue to partake of teruma. The daughter of a 
priest is prohibited from eating teruma once she is married to 
a non-priest. 


It is taught in a baraita: Rabbi Eliezer says: The act of a minor 
girl is nothing, and therefore her marriage is not valid. And her 
husband has no rights to items she finds, nor to her earnings; 
nor does he have the right to annul her vows; he does not 
inherit her assets if she dies; and if she dies he may not become 
ritually impure on her account if he is a priest, i.e., through his 
presence in the same room as her corpse. The principle is: She 
is not his wife in any sense, except that she must perform 
refusal in order to marry someone else. 


Rabbi Yehoshua says: In the case of a minor whose mother or 
brother married her off, her husband has rights to items she 
finds," and to her earnings; and he has the right to annul her 
vows; and he inherits her assets if she dies; and if she dies he 
must become ritually impure on her account even if he is a 
priest. The principle is: She is his wife in every sense, except 
that she can leave him by means of refusal and does not require 
a bill of divorce. 


Rabbi Yehuda HaNasi said: The statement of Rabbi Eliezer 
appears to be more correct than the statement of Rabbi 
Yehoshua, as Rabbi Eliezer applied a consistent standard with 
regard to a minor, while Rabbi Yehoshua applied an inconsis- 
tent standard. The Gemara asks: In what way is his standard 
inconsistent? The Gemara answers: If she is his wife, she should 
require a bill of divorce from him. 
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According to Rabbi Eliezer too, there appears to be an inconsistency, 
as, if she is not his wife, she should not be required to perform refusal 
either. The Gemara answers: But shall she leave with no ritual at all? 
Some sort of act is required to indicate that their relationship is perma- 
nently severed. Rabbi Eliezer has a consistent standard, according to 
which the marriage of a minor has no substance and to dissolve it she 
need only indicate that she does not want her husband. Rabbi Yehoshua 
is inconsistent in treating the relationship as a marriage even though it 
can be dissolved easily. 


§ The mishna stated: Rabbi Eliezer ben Ya’akov says: If there is any 
obstruction in the matter due to the man, it is as if she were his wife. If 
there is any obstruction in the matter that is not due to the man, it is as 
if she were not his wife. The Gemara asks: What are the circumstances 
of an obstruction due to the man, and an obstruction that is not due 
to the man? Rav Yehuda said that Shmuel said: If someone proposed 
marriage to her and she said: I do not wish to marry on account of 
so-and-so, my husband, this is an obstruction that is due to the man. 
When she declined the proposal, she made it clear that she views herself 
as his wife. But if she says: I do not want to marry because the men 
suggested to me are not suitable for me," this is an obstruction that 
is not due to the man, and she is not considered to be his wife. 


Abaye bar Avin and Rav Hanina bar Avin both say: If the minor’s 
husband gave her a bill of divorce, this is an obstruction that is due 
to the man, since in presenting the bill of divorce, the marriage is being 
treated as valid. Therefore, from then onward, he is prohibited from 
marrying her close relatives, and she is prohibited from marrying his 
close relatives; and, as a divorced woman, she is disqualified from 
marrying into the priesthood. However, if she refuses him, this is 
an obstruction that is not due to the man. Therefore, he is permitted 
to marry her close relatives, and she is permitted to marry his close 
relatives, and she is not disqualified from the priesthood, since her 
refusal annuls the marriage retroactively." 


The Gemara challenges: But it is taught explicitly below, in the follow- 
ing mishna: If a minor girl refuses a man, he is permitted to marry her 
close relatives and she is permitted to marry his close relatives, and 
he has not disqualified her from marrying into the priesthood. If he 
gave her a bill of divorce, he is prohibited from marrying her close 
relatives, and she is prohibited from marrying his close relatives, and 
he has disqualified her from marrying into the priesthood. Since the 
difference between refusal and a bill of divorce is already addressed 
in the following mishna, why is the same ruling repeated here? The 
Gemara answers: The following mishna is explaining the latter part of 
this mishna. 


MI S H N A If a minor girl refuses a man, he is permitted to 


marry her close relatives, such as her mother or 
her sister, and she is permitted to marry his close relatives, such as his 
father or brother, and he has not disqualified her from marrying into 
the priesthood, as she is not considered divorced. However, ifhe gave 
her a bill of divorce, then even though the marriage was valid according 
to rabbinic law and not Torah law, he is prohibited from marrying her 
close relatives, and she is prohibited from marrying his close relatives, 
and he has disqualified her from marrying into the priesthood. 


If he gave her a bill of divorce but afterward remarried her, and she 

subsequently refused him and married another man, and then she 

was widowed or divorced from her second husband, she is permitted 

to return to him. Since she left him the last time by means of refusal, 
the refusal cancels the bill of divorce that he gave her previously, and 

her status is that of a minor girl who refused her husband, who is not 

forbidden to her first husband after a second marriage. However, if the 

order was different, and if she refused him and he subsequently remar- 
ried her, and this time he gave her a bill of divorce and she married 

another man, and she was widowed or divorced, she is forbidden to 

return to him, like any divorced woman who married another man. 


mp) 


NOTES 


Because the men are not suitable for me — mama 
b pas DYRY DTN 193: Tosafot cite an opinion that 
in refusing the proposal without reference to her 
husband she is expressing her refusal of her marriage. 
They reject this explanation and assert that Shmuel’s 
understanding of Rabbi Eliezer ben Ya'akov’s point is 
to characterize the consent necessary in order for her 
marriage to require even refusal to dissolve it. Accord- 
ingly, if she refuses the proposal without mention of 
her husband and only because of the inappropriate- 
ness of the suitor, she clearly never consented to be 
married in the first place. 

The Rashba explains that the case here is that of a 
minor whose husband died. If her refusal to remarry 
is due to her mourning for her husband, her original 
marriage is considered to have been valid and she is 
regarded as a widow and may receive her marriage 
settlement. However, if she refuses the proposal 
because she finds the suitor unacceptable, she is 
regarded as not having consented in the first place 
to the original marriage. 


HALAKHA 


The close relatives of a minor girl who performs 
refusal — nagan niai: A minor girl who refuses her 
husband is not considered to have been married to 
him. She is therefore permitted to marry his close 
relatives, he is permitted to marry her close relatives, 
and she is fit to marry into the priesthood. But if he 
gave her a bill of divorce, she is considered to be his 
ex-wife. Consequently, he is prohibited from marrying 
her close relatives, she is prohibited from marrying his 
close relatives, and she is disqualified from marrying 
into the priesthood, in accordance with the mishna 
(Rambam Sefer Nashim, Hilkhot Gerushin 11:16; Shulhan 
Arukh, Even HaEzer 155:10). 
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Perek XIII 
Daf108 Amud b 


HALAKHA 


Anyone she leaves by means of a bill of divorce, it is 
prohibited for her to return to him — wat myyiw bs 
baih mos waa: Ifa husband divorced his minor wife 
and she married another man and refused him, it is 
prohibited for her to remarry the first husband. Likewise, 
if she refused her husband and remarried him and was 
subsequently divorced, and then married another man 
and refused him, it is prohibited for her to return to the 
first. This is because it is prohibited for a woman who left 
her husband the final time by means of a bill of divorce 
o return to him once she has married someone else. 
This ruling is in accordance with the opinion of Rabbi 
Akiva and Rav (Rambam Sefer Nashim, Hilkhot Geirushin 
11:16; Shulhan Arukh, Even HaEzer 15510). 


By means of refusal, she is permitted to return to 
him - sind myn px: If a minor refused her 
husband and married someone else, and was divorced 
from him, she is permitted to return to her first husband. 
Even if her first husband divorced her and remarried 
her, and she subsequently refused him and married 
another and was divorced again, she is permitted to 
return to the first husband. This is because in any case 
where she left her husband by means of refusal, it is as 
though she had never been married to him (Rambam 
Sefer Nashim, Hilkhot Geirushin 11:16; Shulhan Arukh, Even 
HaEzer 155710). 


NOTES 


Refusal comes and nullifies the bill of divorce — nx 
v Spam psa: The halakha is that a refusal nullifies a 
bill of divorce, given by the same husband. The Shiltei 
HaGibborim understands that this is the case even with 
regard to the priesthood: A minor who was given a bill 
of divorce, remarried her ex-husband, and subsequently 
refused him is permitted to marry a priest, because the 
refusal nullifies the divorce. 

However, the Maharshal disagrees and rules tha 
there remains the trace of a bill of divorce, which 
disqualifies the woman from marrying into the priest- 
hood. He concedes that this is only a stringency and 
that consequently, if the woman nevertheless married a 
priest, the offspring of such a marriage is not disqualified 
from marrying a priest (Yam shel Shlomo). This issue is 
discussed in the Jerusalem Talmud, which states tha 
according to the letter of the law, a divorced minor is 
not disqualified from marrying into the priesthood, bu 
that the priests themselves regarded such women as i 
they were divorced. 


He will lead her astray and bring her back - vvn 
ay sx: Tosafot ask: If this is the case, then the same 
concern should exist in a case where she refused the 
first husband and married another. The Sages should 
be concerned that the first husband might lead her 
astray and encourage her to refuse her second husband. 
Some commentaries explain that refusal is the com- 
plete annulment of the marriage, rendering irrelevant 
the prohibition against remarrying one's divorcée who 
was married to another in the meantime, as there was 
effectively no first marriage. Therefore, even if he did 
undermine the second marriage, he is not transgressing 
an explicit prohibition, and consequently the Sages did 
not see fit to issue a decree (Tosefot HaRosh). 


LANGUAGE 


His gestures [keritzot] — nix”: This word has exactly 
the same meaning in the Bible (see Proverbs 6:13). 
Although its root, k-r-tz, generally refers to cutting, its 
meaning has been expanded to indicate winking or 
gestures made with the eyes that make them look like 
a crack or a cut. 
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This is the principle concerning a minor girl who refused her 
husband and then married several times: If the bill of divorce 
followed the refusal and she remarried, she is forbidden to 
return to him. If the refusal followed the bill of divorce, she is 
permitted to return to him. Since the refusal followed the bill of 
divorce it is clear that she was a minor and neither the marriage 
nor the divorce were valid by Torah law. However, when the ulti- 
mate separation is by means of a bill of divorce, there is no indica- 
tion that she was a minor at the time and there is potential for 
confusion with an adult divorcée. 


If a minor girl refuses one man and marries another, and he 
divorces her, and then she marries another man and refuses him, 
and then she marries another man and he divorces her, this is 
the principle for this case: With regard to anyone she leaves by 
means of a bill of divorce, it is prohibited for her to return to 
him." With regard to anyone she leaves by means of refusal, she 
is permitted to return to him." 


G E M ARA It was taught in the mishna that if the man 


gave his minor wife a bill of divorce but 
subsequently remarried her and she refused him, and then she 
married someone else, she is permitted to remarry the first hus- 
band when her marriage to the second is concluded. Apparently, 
refusal comes and nullifies a bill of divorce." 


The Gemara raises a contradiction from the end of the mishna: 
If a minor girl refuses one man and marries another, and he 
divorces her, and then she marries another man and refuses him, 
and then she marries another man and he divorces her, this is 
the principle: With regard to anyone she leaves by means of a 
bill of divorce, she is prohibited from returning to him. With 
regard to anyone she leaves by means of refusal, she is permitted 
to return to him. Apparently, a refusal of another man does not 
come and nullify one’s own bill of divorce. If the refusal com- 
pletely nullified the marriage to the second husband, there would 
be no obstacle to her remarrying her first husband, as an ex-wife 
who did not marry another man is permitted to remarry her first 
husband. However, the divorce, combined with the second mar- 
riage, does generate a prohibition, and she is prohibited from 
remarrying in this case. 


Rav Yehuda said that Shmuel said: This mishna is disjointed, 
and he who taught this halakha, that she may remarry her first 
husband if she refused him after he divorced her, did not teach 
that halakha, that her refusal of another man does not render her 
permitted to her divorced husband. 


Rava said: What is the difficulty here? Perhaps her refusal of 
him nullifies his bill of divorce, while her refusal of the other 
man does not nullify the original husband's bill of divorce. 
The Gemara asks: In what way is her refusal of the other man 
different, that it does not nullify his bill of divorce? Isn't it 
that because she is familiar with the intimations and gestures 
[keritzotav]' of her first husband, he will lead her astray and 
bring her back" to him, by causing her to refuse her new husband 
and then return to him? Consequently, it was decreed that 
she may not return to her first husband by refusing the second. 
But for this same reason the refusal against the first husband 
himself also should not nullify his own bill of divorce, as, since 
she is familiar with his intimations and gestures, he will lead 
her astray and bring her back to him after she has married 
another man. 
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The Gemara answers: The Gemara answers: But he already tried 
to lead her astray" and she was not led astray. In other words, 
he already remarried her after the divorce and she still refused 
him, which proves that he does not have sufficient influence to lead 
her astray. 


But if there is a difficulty, it is the contradiction between one 
halakha involving a another man and a different halakha involving 
another man that is difficult, as the mishna states: If she refused 
him and he subsequently remarried her, and this time he gave 
her a bill of divorce and she married another man, and she was 
widowed or divorced, she is prohibited from returning to her 
original husband. The reason is specifically that she was widowed 
or divorced by the other man. But if she had refused the second 
husband, she would be permitted to return to the first husband. 
Apparently, a refusal of the other man would have come and 
nullified his bill of divorce, permitting her to remarry the first 
husband, despite her erstwhile marriage to the other man. 


This raises a contradiction, as it is taught later: If a minor girl 
refuses one man and marries another and he divorces her, and 
then she marries another and refuses him, this is the principle: 
With regard to anyone she leaves by means of a bill of divorce, 
she is prohibited from returning to him. With regard to anyone 
she leaves by means of refusal, she is permitted to return to him. 
Apparently, refusal of the other man cannot come and nullify 
his own bill of divorce. 


Rabbi Elazar said: This mishna is disjointed, and he who taught 
this halakha did not teach that halakha. Ulla said: The last clause, 
in which it says her refusal does not nullify the bill of divorce, is 
referring to a case where she was divorced three times." Since 
she was divorced three times, she appears to be an adult, and 
therefore the Sages did not allow her refusal to cancel the effect of 
the divorce. 


§ The Gemara asks: According to Rabbi Elazar, who holds that 
the mishna is disjointed, who is the tanna" that taught that a minor 
may always remarry a husband she refused but not one who 
divorced her? Rav Yehuda said that Rav said: This can be deter- 
mined based on the following incident. What is the meaning of 
that which is written: “We have drunk our water for money;" 
our wood comes to us fora price” (Lamentations 5:4), implying 
that Torah, which is analogous to water, can be purchased with 
money. The Gemara explains: During the time of danger, i.e., 
religious persecution by the Romans, this halakhic ruling was 
requested: If she, a minor, left her first husband by means of a 
bill of divorce and her second by refusal, what is the halakha 
with regard to her returning to the first? 


Those involved hired one person" for four hundred dinars for the 
dangerous mission and asked Rabbi Akiva,’ who was incarcerated 
in prison by the Romans for teaching Torah, and he ruled that it 
is forbidden. They asked Rabbi Yehuda ben Beteira in Netzivin, 
in Babylonia, and he also deemed it forbidden. 


Rabbi Akiva - 


disciples, is based on this work. 


apy 227: Rabbi Akiva, who lived just after the 
destruction of the Second Temple, was one of the greatest of the 
tanna‘im. Unlettered until the age of forty, Akiva was encouraged 
by his wife Rahel to devote himself to the study of Torah. After 
years of study under the tutelage of Rabbi Eliezer ben Hyrcanus 
and Rabbi Yehoshua ben Hananya, he became a prominent Torah 
scholar with twenty-four thousand students and ultimately estab- 
lished his own academy in Benei Berak. Rabbi Akiva collected 
early rabbinic statements and began organizing the material 
of the Oral Torah. This collection was transmitted by his disciple, 
Rabbi Meir. The Mishna, redacted by Rabbi Yehuda HaNasi and his 


PERSONALITIES 


Rabbi Akiva was the spiritual leader of the bar Kokheva revolt. 
He even proclaimed bar Kokheva to be the Messiah early in the 
struggle, though he later retracted this opinion. During the period 
of Roman emperor Hadrian's decrees, Torah study was prohibited, 
but the aged Rabbi Akiva continued to convene assemblies and 
each Torah. Rabbi Akiva was arrested by the Romans, imprisoned, 
ried, and sentenced to death. As the Roman authorities were 
executing him through torture, he recited Shema and explained 
o his students that he finally had the opportunity to fulfill the 
rue meaning of loving God with all of one’s soul, as commanded 
in that prayer. 
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NOTES 

But he already tried to lead her astray - KYW 323 x71: 
The reasoning for this statement can be explained as 
ollows: If she left him by means of a bill of divorce, it is 
possible that she still loves him but he did not want to 
remain married to her. Therefore, if he leads her astray 
by telling her that he regrets the divorce, she may be 
susceptible to his charms. However, if she left him of her 
own free will, through refusal, he will not be able to lead 
her astray, and the possibility of his interference need 
not be taken into consideration (Ritva). 


Where she was divorced three times - abe yao 
pona: Some commentaries ask how Ulla can sug- 
gest this, as three divorces are not mentioned in the 
mishna. They suggest that the mishna mentions only 
two divorces because it follows the opinion of Rabbi 
Yehuda HaNasi that even two occurrences create a legal 
presumption. Ulla's statement is based on the opinion of 
Rabban Shimon ben Gamliel, that a legal presumption 
is created only after three occurrences (Arukh LaNer). 


Who is the tanna — «an ja: The phrase: It is disjointed, 
usually appears on its own, without attempting to prove 
the identity of the tanna’im who disagree about the 
particular matter. However, it appears that in this case, 
because the Sages had a specific tradition concerning 
this dispute, it made sense to connect it with the dispute 
in the mishna (Ramban). 


We have drunk our water for money — 33 wan 
wm: The Maharsha explains that the exegesis is also 
based on the verses that surround this one. The previous 
verse states: “We have become orphans and fatherless” 
(Lamentations 5:3). At the time of the destruction of 
the Temple, the Torah scholars, who are considered the 
nation’s fathers, were killed, so that there was no one 
left with whom the people could inquire about Torah 
matters. In addition to understanding the term water as 
symbolizing the Torah, the Maharsha homiletically inter- 
prets the term “our wood [atzeinu]" as being derived 
rom the word advice [eitza.] The Arukh LaNer notes that 
he Torah is called “the tree of life” (Proverbs 3:18), so that 
he allusion here may be a double one. 


Those involved hired one person, etc. - IN OTK Nav 
"131: They paid the emissary such high wages because 
here was a twofold danger involved: He must enter the 
prison where Rabbi Akiva was incarcerated for his anti- 
Roman political activity and for teaching Torah, and sub- 
sequently must make the long and dangerous journey 
o Netzivin to ask Rabbi Yehuda ben Beteira. According 
0 a tradition of the geonim, the agent sent to ask the 
question dressed up as a peddler, arrived at the prison 
with a box of spices on his head, and spoke as if he had 
a stutter. In this way he succeeded in approaching Rabbi 
Akiva in order to ask him the question. 


265 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


If you rendered permitted a prohibition for whose 
violation one is liable to receive excision from the 
World-to-Come [karet] — maT MD non: The early 
commentaries point out that the prohibition does not 
actually carry liability for karet, as the refusal nullifies 
the marriage. The conclusion of the Gemara is not 
based on this argument and understands the prohi- 
bition to be of rabbinic origin, instituted in order to 
prevent the husband from leading his ex-wife astray 
(Rashba). 


Is refusal after death valid - ana and pend ws: It 
appears as though the question whether a refusal 
after the husband's death is valid has already been 
resolved, as it was already stated by Ulla that a minor 
whose husband died may refuse her yavam, thereby 
nullifying the levirate bond. Many early commentaries 
(Rif; Tosafot) explain that the question here is more 
specific. The Gemara states that a girl who becomes a 
candidate for levirate marriage with a forbidden rela- 
tive is not permitted to perform refusal in order to nul- 
lify her original marriage and thereby render her rival 
wife permitted to her yavam, since it looks as though 
the rival wife of a forbidden relative were entering into 
levirate marriage. The question posed here is then: 
Did the Sages institute this decree only in the case of 
a primary forbidden incestuous relationship, or with 
regard to secondary forbidden relationships as well? 

The Ramban offers a different explanation. He 
claims that a refusal may be used only in order to 
dissolve a bond that remains in existence between 
the woman and her husband. The reason that she 
may refuse her deceased husband is because there is 
a yavam, and her connection to the original marriage 
is perpetuated through the levirate bond. In this case, 
although she is prohibited in any case from marrying 
the yavam, she is not entirely disassociated from him, 
because he is a secondary forbidden relative, rather 
than a primary one. The question, then, is whether 
that tenuous connection is considered sufficient for 
the refusal to take effect. 


HALAKHA 


A minor who is considered a secondary forbidden 
relative — my TIW NITY Mapp: If a minor girl who 
had been married to someone's mother’s brother 
divorced him and subsequently married his paternal 
brother, who also died, the following halakha applies: 
She may not perform refusal in order to dissolve the 
first marriage and render her permitted to him in 
levirate marriage. Her rival wife performs halitza and 
may not enter levirate marriage. If there is no rival 
wife, the minor herself must perform both refusal and 
halitza. This halakha is in accordance with the opinion 
of Rabbi Yishmael, son of Rabbi Yosei (Shulhan Arukh, 
Even HaEzer 173713). 


Just as she is forbidden to him, so is she forbidden 
to his brothers - pmx appx 73 1b moew ows: A 
minor whose husband gave her a bill of divorce is 
forbidden to his brothers and to the rest of his close 
relatives, in accordance with the mishna (Rambam 
Sefer Nashim, Hilkhot Geirushin 11:16; Shulhan Arukh, 
Even HaEzer 155:10). 


One who divorces a woman and remarries her — 
AMIN MWR Nx WWII: Ifa man divorces his wife, 
whether she i is an adult or a minor, and remarries 
her, and then dies childless and his wife becomes a 
candidate for levirate marriage with his brother, the 
brother is permitted to enter into levirate marriage 
with her, in accordance with the first tanna in the 
mishna (Rambam Sefer Nashim, Hilkhot Yibbum 7:12; 
Shulhan Arukh, Even HaEzer 17316). 
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Rabbi Yishmael, son of Rabbi Yosei, said: This question was 

not what they asked, as it was unnecessary: If you rendered 

permitted a prohibition for whose violation one is liable to 

receive excision from the World-to-Come [karet]," i.e., if the 

prohibition against sexual intercourse with a married woman is 

dissolved by the refusal, as the marriage is nullified retroactively, 
then isit not clear all the more so that after a refusal, the regular 
prohibition against remarrying one’s ex-wife after she was mar- 
ried to another should be permitted? The opinion in the mishna 

that refusal does not cancel the effect of divorce is in accordance 

with that of Rabbi Akiva and Rabbi Yehuda ben Beteira, while 

the opinion that she is permitted to return to her first husband 

after refusing the second one is in accordance with the opinion 

of Rabbi Yishmael, son of Rabbi Yosei. 


Rabbi Yishmael, son of Rabbi Yosei, continued: Rather, this 
is what they asked: If the minor was the wife of someone’s 
mother’s brother, a secondary forbidden relative, i.e., a relative 
forbidden to him by rabbinic law," and afterward his paternal 
brother married her and died, so that she became eligible to 
him for levirate marriage, what is the halakha with regard to the 
following: May she refuse now and uproot the first marriage 
to the mother’s brother, so that she will no longer be a forbidden 
relative, and likewise her rival wife will not be the rival wife 
of a forbidden relative, so that her rival wife may enter into 
levirate marriage? In other words, in a case where there is a 
mitzva of levirate marriage, is refusal after the husband’s death 
valid" or not? 


Those involved hired two people for four hundred dinars, and 
they came and asked Rabbi Akiva in prison and he deemed it 
prohibited. They asked Rabbi Yehuda ben Beteira in Netzivin 
and he deemed it prohibited. 


Rav Yitzhak bar Ashyan said: Rav concedes that she is per- 
mitted to the brother of the man to whom she is forbidden. 
Rav Yitzhak is referring to a case of a minor who refused her 
husband, remarried the same man, and was subsequently 
divorced, and then married another man and refused him. 
Although she may not remarry the first husband, she may marry 
his brother, despite the fact that one may not ordinarily marry 
one’s brother's divorcée. 


The Gemara asks: It is obvious. It is he, her former husband, 
whose hints and gestures she recognizes, but not those of his 
brother, so that there is no concern that the brother will per- 
suade her to refuse her husband. The Gemara explains: Rav 
Yitzhak bar Ashyan saw fit to point this out, lest you say: Issue 
a decree rendering it prohibited for her to marry this brother 
due to the risk that such a marriage would lead people to think 
she is permitted to marry that brother, her original husband. 
Therefore, he teaches us that no such decree was instituted. 


And there are those who say a different version of the discus- 
sion: Rav Yitzhak bar Ashyan said: Just as she is forbidden to 
him, to the man who divorced her, so is she forbidden to his 
brothers." The Gemara asks: But she is not familiar with their 
intimations and gestures. Why is it prohibited for her to marry 
them? The Gemara answers: It is a rabbinic decree concerning 
the ex-husband’s brothers due to him, the ex-husband. If 
she were to be permitted to her ex-husband’s brothers, people 
might mistakenly think that she is even permitted to remarry 
the ex-husband himself. 


MISHNA“® regard to one who divorces a 


woman and remarries her" and then 
dies childless, his wife is permitted to enter into levirate 
marriage with her yavam, 
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but Rabbi Elazar prohibits this. Likewise, with regard to one 
who divorces an orphaned minor girl whose mother and broth- 
ers married her off and remarries her and subsequently dies, she 
is permitted to the yavam in levirate marriage, and Rabbi Elazar 
prohibits it. A minor girl whose father married her off, in which 
case the marriage is valid by Torah law, and who was subsequently 
divorced" while she was still a minor is like an orphan during 
the lifetime of her father, as he no longer has the right to marry 
her off, and she cannot become fully married because she is a 
minor. And ifthe husband remarries her while she is still a minor 
and then dies childless, everyone agrees that she is forbidden to 
the yavam and may not enter into levirate marriage. 


GE M ARA™ Sage Eifa said: What is the reason- 


ing of Rabbi Elazar," who prohibits a 
man from entering into levirate marriage with a woman whom his 
brother had divorced and remarried? It is because she was forbid- 
den to him at one time; when the first brother divorced her, she 
became forbidden to the second brother due to her status as the 
first brother’s ex-wife. A husband’s relatives are forbidden to the 
wife even after death or divorce. However, the mitzva of levirate 
marriage grants a special exemption from the prohibition against 
marrying one’s brother’s wife. In this case, if the first brother had 
died while they were still divorced, the mitzva of levirate marriage 
would not have applied, and she would have been forbidden to 
him. The Sages said to Eifa: If that is so, she should also not 
require halitza, since she is a forbidden relative. 


And if you would say: Indeed, Rabbi Elazar also exempts her 
from halitza, isn’t it taught in a baraita: It was said in the name 
of Rabbi Elazar that she performs halitza? Rather, Eifa said: I 
do not know the reason for the opinion of Rabbi Elazar. 


Abaye said: This is the reasoning of Rabbi Elazar: He is uncer- 
tain whether the death of the husband determines that she is a 
candidate for levirate marriage, or whether the original marriage 
determines it. In other words, he is uncertain as to whether the 
obligation to perform levirate marriage is established only at 
the death of one’s brother or already from the beginning of the 
brother’s marriage. If death determines that she is a candidate for 
levirate marriage, then she has happened before him for levirate 
marriage, as she is the wife of his childless brother who died. 
If the original marriage determines that she is a candidate for 
levirate marriage, then she was forbidden to him for a time as 
his brother’s ex-wife and is consequently exempt from levirate 
marriage. According to Rabbi Elazar, it is due to this uncertainty 
that the brother may not enter into levirate marriage yet must 
perform halitza. 


Rava said: Actually, it is obvious to Rabbi Elazar that death 
determines that she is a candidate for levirate marriage. However, 
everyone is well informed with regard to divorces. Everyone 
knows that the woman was divorced, while not everyone is 
well informed with regard to remarriage, and they do not neces- 
sarily know that she remarried him. Therefore, there is concern 
that people will mistakenly think that one entered into levirate 
marriage with his brother's ex-wife. 


NOTES 


The reasoning of Rabbi Elazar - why 1277 KYY: In the Jeru- 
salem Talmud, there is an explanation of Rabbi Elazar’s opinion 
based on Eifa's statement that she was forbidden to him for a time. 
Presumably, Rabbi Elazar holds that eligibility for levirate marriage 
is determined at the time of the original marriage. The Jerusalem 
Talmud does not mention the baraita indicating that according 


to Rabbi Elazar she requires halitza, either because its Sages were 
unaware of that tradition or perhaps because they rejected it. 
Another possibility is that they understood the requirement of 
halitza to be a rabbinic ordinance, despite the fact that she is in 
principle exempt, due to the fact that she is known to have been 
his brother's wife. 


HALAKHA 

A minor girl whose father married her off and who 
was divorced - TONIT MAN ANwAW MVP: If a 
minor married off by her father was divorced from her 
husband and then remarried him, she is prohibited 
from entering into levirate marriage if her husband 
subsequently died while she was still a minor (Rambam 
Sefer Nashim, Hilkhot Yibbum 7:13; Shulhan Arukh, Even 
HaEzer 173:16). 
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NOTES 


He decreed to prohibit levirate marriage with these, 


due to the case of an orphan in the lifetime of her 
father — maim Dwr 197 wat: The base problem exists 


only in a case where the husband divorced her and sub- 


sequently remarried and then died while she was still a 
minor. If she reached majority before he died, then their 
marriage is by Torah law and she is forbidden to the 
yavam by rabbinic decree (Rashi; Tosafot). 

However, some explain that even if she reaches 
majority while he is still alive, a man who marries a minor 
does not ordinarily take into consideration that she is 
not married to him by Torah law. So long as he does 
not consciously have relations with her for the purpose 
of acquisition, she remains his wife only on the basis of 
the initial betrothal. Accordingly, even after she reaches 
majority, their marriage is by rabbinic law and she is 
forbidden to the yavam by Torah law (Rashba; Ritva). 
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The Gemara argues against this point: On the contrary, her 
return to her former husband, since she is living with him, 
generates publicity, so that it is known that they are remarried. 
The Gemara answers: Are we not dealing even with a case in 
which he remarried her in the evening and died in the morn- 
ing? In this instance and others like it, not everyone would know 
that he remarried her, and they will think that the brother took 
his deceased brother’s ex-wife in levirate marriage. In order to 
avoid such situations, Rabbi Elazar decreed that she is always 
forbidden. 


Rav Ashi said: This is the reasoning of Rabbi Elazar: He 

decreed to prohibit levirate marriage with these, i.e., women who 

were divorced and remarried, due to the case of a girl who is 

considered an orphan in the lifetime of her father,’ who was 

divorced by her husband and he subsequently remarried her. If 
a minor girl was married off by her father and was subsequently 
divorced, she is no longer subject to her father with regard to 

marriage and divorce, but because she is a minor, any marriage 

she enters into is by rabbinic rather than by Torah law. The 

Gemara comments: So too, this is reasonable based on what was 

taught in the latter clause of the mishna: A minor girl whose 

father married her off and who was subsequently divorced while 

she was still a minor, is like an orphan during her father’s life- 
time. And if the husband remarries her while she is still a minor 
and then dies, everyone agrees that she is forbidden to the 

yavam and may not enter into levirate marriage. 


What is the purpose of stating this halakha? It is obvious. Rather, 
is it not teaching us Rabbi Elazar’s reason for decreeing that 
these women who were divorced and remarried are forbidden 
due to that woman, the girl who is considered an orphan in the 
lifetime of her father? The Gemara concludes: Learn from here 
that this is his reason. 


The Gemara comments: It is taught in a baraita in accordance 
with the opinion of Rav Ashi: The Rabbis concede to Rabbi 
Elazar concerning a minor girl whose father married her off 
and who was divorced, that she is like an orphan in the lifetime 
of her father, and that if her husband remarried her, she is for- 
bidden to the yavam, because her divorce was a full-fledged 
divorce by Torah law while her remarriage was not a full- 
fledged remarriage, as she was still a minor. This implies that 
Rabbi Elazar’s ruling is prompted by the case of a girl who is like 
an orphan in her father’s lifetime and that this was the reason 
for his decree. 


The baraita continues: In what case is this statement said? In 
a case where he divorced her while she was a minor and he 
remarried her while she was still a minor. But if he divorced 
her while she was a minor and remarried her when she was 
already an adult," or if he remarried her while she was a minor 
and she matured to legal adulthood while with him, and he 
subsequently died, she may either perform halitza or enter into 
levirate marriage. It was said in the name of Rabbi Elazar: She 
must perform halitza and may not enter into levirate marriage, 
since he decreed that all remarried women may not enter into 
levirate marriage due to the case of one who is like an orphan in 
her father’s lifetime. 


He divorced her while she was a minor and remarried her 
when she was an adult — KIW AYITI Mapp NIW mys ar 
aim: If a man divorced his wife while she was a minor, and 
then remarried her when she was an adult, or if he remarried her 
when she was a minor and died after she reached majority, she 


HALAKHA 


same halakha applies to a deaf-mute whose sense of hearing 

was restored while she was married to the man or if he remarried 

her after her hearing was restored. These halakhot are in accor- 
dance with opinion of the Rabbis (Rambam Sefer Nashim, Hilkhot 
Yibbum 7:14; Shulhan Arukh, Even HaEzer 173:17). 


is permitted to enter into levirate marriage with his brother. The 
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Rava asked Rav Nahman: What is the halakha with regard to the 
rival wife" of a girl whose husband remarried her, according to 
Rabbi Elazar? Is the girl regarded as a forbidden relative to the extent 
that even her rival wife may not enter into levirate marriage? He 
said to him: She herself is forbidden due to a rabbinic decree, 
as explained already. And will we then proceed to issue a decree 
to prevent violation of a decree?" Accordingly, her rival wife is 
permitted to enter into levirate marriage. 


The Gemara challenges: Isn’t it taught in a baraita: It was said in the 
name of Rabbi Elazar: Both she and her rival wife must perform 
halitza? The Gemara asks: Would it enter your mind to say: She 
and her rival wife? Why should two women from the same house- 
hold perform halitza? Halitza performed by one of them exempts 
the other. Rather, should it not say: Either she or her rival wife 
must perform halitza, but even the rival wife may not enter into 
levirate marriage. The Gemara responds: Are you not emending the 
mishna? If so, emend it as follows: She can only perform halitza; 
her rival wife may either perform halitza or enter into levirate 


marriage. 
MI S HN If two brothers are married to two minor 
sisters," and the husband of one of them 
dies childless, this widowed girl shall be exempt from levirate mar- 
riage due to her status as a forbidden relative, as one is prohibited 
from marrying the sister of his wife. The same halakha applies to 
two deaf-mute women, whose status is like that of two minors in 
this matter, as their marriages are valid by rabbinic law. And if two 
brothers were married to two sisters, one of them an adult and the 
other a minor," and the husband of the minor dies, the minor shall 
leave due to her status as the sister of a wife, as in the first case in 
the mishna. 


But ifthe husband of the adult dies, it generates a Torah obligation 

of levirate marriage, which is not abrogated by the rabbinic prohibi- 
tion proscribing the yevama as his wife's sister. This prohibition is by 
rabbinic law, because marriage to a minor is rabbinic in origin. What 
does one do under such circumstances? Rabbi Eliezer says: We 

instruct the minor, i.e., his wife, to refuse him, so that her marriage 

is dissolved and he may then enter into levirate marriage with her 
adult sister, the widow of his childless brother." 


Rabban Gamliel says: If the minor refuses of her own accord, her 
refusal is valid. And if not, she should wait until she reaches 
majority, whereupon her marriage is valid by Torah law, and that 
widowed adult sister shall be exempt from levirate marriage due to 
her status as the sister of a wife. 


HALAKHA 


If two brothers are married to two minor sisters — DTN W 
Dip nn mv pwa: If two halakhically competent brothers 
were married to two minor sisters or to two deaf-mutes and one 
of the men died, the wife of the dead brother is exempt from 
levirate marriage due to the prohibition against marrying the 
sister of one’s wife. This is the case because both marriages are by 
rabbinic law (Rambam Sefer Nashim, Hilkhot Yibbum 7:15; Shulhan 
Arukh, Even HaEzer 175:9). 


An adult and a minor - maap mhin: Iftwo brothers were married 
to two sisters, one of whom was an adult and the other a minor, 
and the minor's husband died, she is exempt from levirate mar- 


riage due to the prohibition against marrying the sister of one’s 
wife (Rambam Sefer Nashim, Hilkhot Yibbum 7:15; Shulhan Arukh, 
Even HaEzer 175:1). 


If the husband of the adult dies - moins bw awa nin: Ifthe adult 
sister's husband died without children, the widow becomes eli- 
gible for levirate marriage. Under such circumstances, the minor 
is instructed to make a declaration of refusal of her husband, 
dissolving her marriage and allowing the yavam to enter levirate 
marriage with the yevama. This halakha follows the Gemara in rul- 
ing in accordance with the opinion of Rabbi Eliezer (Rambam Sefer 
Nashim, Hilkhot Yibbum 7:15; Shulhan Arukh, Even HaEzer 175:11). 


NOTES 


What is the halakha with regard to the rival wife - 
yma Any: The early commentaries debated the question 
of the status of the rival wife of an orphan in her father's 
ifetime who remarried, according to the opinion of the 
Rabbis. Some hold that she performs halitza and does 
not enter into levirate marriage, because the orphan 
herself is forbidden to her yavam by Torah law, and 
herefore her rival wife is forbidden by rabbinic decree 
(Ra’avad). Others maintain that the rival wife of the 
orphan in her father’s lifetime is permitted to enter 
evirate marriage; no decree was made in her regard 
because everyone knows that the betrothal of a minor 
is by rabbinic law and that this is the reason a minor is 
prohibited from entering into levirate marriage (Rif). 
n the Jerusalem Talmud, the amora’im disputed this 
issue, and the majority of them permit her to enter into 
evirate marriage. However, it appears that the opinion 
in the Jerusalem Talmud with regard to the marriage of 
a minor differs from that in the Babylonian Talmud, as 
he former source considers the marriage of a minor 
who is an orphan in her father’s lifetime to be a partial 
acquisition (see Rashba). 


And will we then proceed to issue a decree to pre- 
vent violation of a decree — TMI mp WYN DID BAY: 
Some commentaries point out that in other cases where 
a yevama is prohibited from entering into levirate mar- 
riage due to a rabbinical decree, the rival wife is also 
prohibited from doing so (see 31b). Why is this argument 
not made there? They explain that one decree of the 
Sages cannot be compared to another, as some are more 
expansive than others (Tosefot Had Mikammaei: Meiri). 
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LANGUAGE 


Woe [ee] — x: Fe is a cry of distress, similar to woe 
in English. Tosefot Yom Tov notes that this term is 
mentioned in the Bible: “Woe [ee] is the land whose 
king is a youth” (Ecclesiastes 10:16). 


BACKGROUND 


Nullification of vows — WIN MWI: It is written 
in the Torah (Numbers, chapter 30) hat a father is 
authorized to nullify the vows of his daughter before 
she either attains the age of majority or marries. 
Similarly, a husband is entitled to nullify vows made 
by his wife. If a girl is betrothed before she attains 
the age of majority, her vows may be nullified by 
her husband and father acting together. For nul- 
lification to be valid, the vow must be nullified on 
the same day on which the father or husband hears 
of it. A husband is empowered to nullify only those 
vows that directly or indirectly affect the personal 
relationship between him and his wife. According to 
many opinions, this restriction applies to the father 
as well. 


HALAKHA 


He should cling to halitza and distance himself 
from refusal — pran PN myn par: One must 
try to avoid refusals and instead ‘prefer halitza, in 
accordance with bar Kappara’s statement (Rambam 
Sefer Nashim, Hilkhot Geirushin 10:16). 
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Rabbi Yehoshua says: When the brother married to the adult 
sister dies, leaving the brother married to the minor, woe [ee]! to 
him for his wife, woe to him for his brother’s wife. Under these 
circumstances, he loses both women: He must release his own 
wife with a bill of divorce and his brother’s wife by performing 
halitza. He cannot stay married to his wife because she is the 
sister of his yevama, and he cannot enter into levirate marriage 
with the yevama even after divorcing his wife, because the yevama 
is his wife’s sister. The principle that one is completely absolved 
from levirate marriage when the potential yevama is a forbidden 
relative does not apply because Torah law does not recognize his 
marriage to his minor wife. That marriage’s rabbinic sanction 
does not suffice to render the yevama, his wife's sister, a forbidden 
relative who is not a candidate for levirate marriage. 


GEMARA The Gemara inquires about Rabbi 


Eliezer’s suggestion to instruct the 
minor to refuse: Is it permitted to instruct her to refuse? Doesn't 
bar Kappara teach: A person should always cling to three 
things" and distance himself from three things. He should 
cling to three things: To halitza rather than levirate marriage, 
to bringing about peace, and to the nullification of vows." 
And he should distance himself from three things: From 
refusal;"" and from accepting deposits, as he is then responsible 
for them; and from serving as a guarantor. The Gemara answers: 
A refusal for a mitzva is different, as this refusal is performed 
to allow the mitzva of levirate marriage to be fulfilled with the 
other sister. 


§ The Gemara explains the details of the matter itself. Bar 
Kappara taught: A person should always cling to three things: 
To halitza; this is in accordance with the opinion of Abba Shaul, 
as it is taught in a baraita: Abba Shaul said: One who marries 
his yevama for her beauty, or for the sake of matrimony because 
he wants to be married to her, or for some other reason, such as 
her money, it is as if he is having intercourse with a woman 
forbidden to him, and in my eyes it is almost as ifhis offspring 
were a mamzer. Therefore, it is preferable that one performs 
halitza and avoids sin. 


One should cling to bringing about peace, as it is written “Seek 
peace and pursue it” (Psalms 34:15). 


NOTES 


Cling to three things, etc. — 1310137 mgwa.. «pat: The Maharsha 
explains the commonality among the actions bar Kappara lists: For 
each one, it is possible to state reasons in favor of or against per- 
forming them. Halitza is a mere substitute for the mitzva of levirate 
marriage, and the nullification of vows amounts to avoiding one’s 
obligations. Even the pursuit of peace has a negative side, as for the 
sake of peace one is even permitted to lie (see 65b; lyyun Ya'akov). 
With regard to the actions to be avoided, refusal seems justified, as 
it dissolves a marriage that is valid only according to rabbinic law, 
and bailees and guarantors offer aid to those in need. 

The Riaf writes that the two lists correspond to one another: One 
should distance himself from refusal and choose halitza instead; one 
should pursue peace but not take charge of deposits or become 
a guarantor; and if one becomes obligated to do so, he should 
nullify his vow. 


And to the nullification of vows — PIN MWIN: The term nul- 
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ification of vows usually refers to the right of a husband to nullify 
he vows of his wife on the day that he hears about them. However, 
Rashi extends the concept to include the dissolution of one’s vows 
by ahalakhic authority, as one would expect from the implication in 
he Gemara that bar Kappara objects to vows in general. 


Distance oneself from refusal — px»a7 pa PrN: According to the 
Jerusalem Talmud, the court does not initiate refusal. Wherever the 
procedure of refusal is discussed, it is referring only to cases where 
he minor came to the court on her own initiative and made a 
declaration of refusal. Rabbeinu Hananel relates the tradition of the 
geonim in this matter. They discouraged the practice of marrying off 
minors in order to avoid the occurrence of refusal (see Tosefot Rid). 
The Maharshal cites a ban by leading Ashkenazic scholars against 
performing refusals, although this was not universally accepted in 
practice (see Shulhan Arukh Even HaEzer155:10, and in the comment 
of Rema). 
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And Rabbi Abbahu said: It is derived by verbal analogy from the 
terms pursuit and pursuit." It is written here: “Seek peace and 
pursue it” (Psalms 34:15) and it is written there: “He who pursues 
righteousness and mercy finds life, prosperity, and honor” (Prov- 
erbs 21:21), indicating that pursuing peace is a mitzva, just as pursu- 
ing righteousness and mercy is. As for the nullification of vows, 
this is in accordance with the opinion of Rabbi Natan, as it is 
-~ taught in a baraita: Rabbi Natan says: With regard to one who 
vows, it is as if he built a personal altar’ when it is prohibited to 
build an altar outside the Temple. And one who fulfills that vow, it 
is as if he sacrificed an offering on this personal altar," thereby 
doubling his sin. Therefore, it is preferable that he ask a halakhic 
authority to dissolve the vow. 


And one should distance himself from three things: From refus- 
als, as perhaps she will grow up and regret her decision, and it will 

turn out that she refused a husband who was suitable for her. From 

deposits entrusted to him by an inhabitant of the same city, as he 

will treat the bailee’s home as his home." The owner might enter 
the bailee’s house and take the deposit without the latter’s knowl- 
edge, and subsequently falsely sue him for its return. From serving 

as a guarantor: This is referring to Sheltziyyon guarantees, in 

which the lender is entitled to demand payment from the guarantor 
even before the borrower defaults on the loan. 


As Rabbi Yitzhak said: What is the meaning of that which is writ- 
ten: “He who serves as a guarantor for a stranger shall suffer evil; 

but he who hates those who shake hands is secure” (Proverbs 11:15 )? 

This means: Evil after evil will befall those who accept converts, 
and Sheltziyyon guarantors, and one who confounds himself in 

matters of halakha. The Gemara clarifies. Evil will befall those who 

accept converts: This is in accordance with the opinion of Rabbi 

Helbo. As Rabbi Helbo says: Converts are difficult for the Jewish 

people like a leprous sore on the skin. 


Evil shall befall Sheltziyyon guarantors because they practice: 
Pull out, thrust in. That is, they pull out the borrower and thrust 
the guarantor in his place as the one responsible for the loan. Evil 
befalls one who confounds himself in matters of halakha, as it is 
taught in a baraita: Rabbi Yosei says: Anyone who says he has no 
Torah, has no Torah. The Gemara asks: Is this not obvious? Rather, 
anyone who says he has nothing other than Torah, has nothing 
other than Torah." 


The Gemara asks: But isn’t this also obvious? One does not receive 
more reward than he deserves. Rather, it means that he does not 
even have Torah. What is the reason? Rav Pappa said: The verse 
states: That you may learn them and perform them, which is 
an abridged version of the verse “Hear, O Israel, the statutes and 
the ordinances that I speak in your ears this day, that you may learn 
them, and take care to perform them” (Deuteronomy 5:1). The verse 
teaches that anyone who is engaged in performing mitzvot is 
engaged in Torah study, while anyone not engaged in performing 
mitzvot is not engaged in Torah study; the Torah study of one 
who wishes only to immerse himself in his studies without fulfilling 
the mitzvot is not considered to be fulfilling even the mitzva of 
Torah study. 


One who vows, it is as if he built a personal altar and one 
who fulfills that vow, it is as if he sacrificed an pa on this 


12 7p: If one vows, itis as f he built an nares N share at 


HALAKHA 
he sacrificed an offering on this altar. It is better for him to ask a 
halakhic authority to dissolve his vow. This ruling is in accordance 
with Rabbi Natan’s opinion (Rambam Sefer Hafla‘a, Hilkhot Nedarim 
13:25; Shulhan Arukh, Yoreh De‘a 203:3). 


a time when it is forbidden to do so, and if he fulfills it, it is as if 
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NOTES 


It is derived from pursuit and pursuit — 75977 NNN 
maT: This verbal analogy appears to be superfluous, 
as the first verse itself is clearly calling for the pursuit 
of peace (see Tosafot). One answer is that it would 
have been possible to understand the meaning of 
the first verse as follows: Seek peace, and pursue your 
enemy if he will not make peace with you. Therefore, 
an additional verse was cited to explain that the 
object of the pursuit in the first verse is also peace 
(Maharsha). 


As if he built a personal altar - maa ma toga: In 
tractate Nedarim Rashi explains this statement as 
relating to an altar for idol worship, whereas here, 
like most of the commentaries, he interprets it as 
relating to a personal altar. 

Some commentaries explain this as follows: 
Even though one who builds a personal altar does 
so for the purpose of serving God, he nevertheless 
ransgresses a severe prohibition. Vowing is similarly 
prohibited even though it appears to be a legitimate 
activity (Ran). Others explain slightly differently: One 
who builds a personal altar has not yet transgressed 
he actual prohibition, which is offering sacrifices on 
hat altar, but is preparing for a transgression tha 
will occur later. Likewise, in the case of the vow, the 
ransgression does not lie in the act of vowing but in 
one’s subsequent behavior in which one might no 
fulfill the vow (Maharsha). 

A different explanation of the comparison is tha 
one who vows is adding prohibitions that the Torah 
does not impose upon him, which is similar to sacri- 
ficing an extraneous offering that the Torah does no 
require. It should be noted that both early and later 
commentaries qualify this negative attitude to vows, 
explaining that certain vows that are designed to 
strengthen one’s commitment to Torah and mitzvot 
are appropriate and even recommended. 


He will treat the bailee’s home as his home - 
mT PVT 9B FTAA: The Maharsha explains this dif- 
ferently. He says that this statement refers to a case 
where the owner's house is as secure as the bailee’s, 
and consequently the bailee is taking on additional 
responsibility for no purpose. 


..-has nothing other than Torah - xbx px 
min: This refers to someone who studies Torah solely 
in order to derive pleasure from his learning and not 
for the purpose of performing the mitzva of Torah 
study. Such a person does not receive the reward for 
performing a mitzva (geonim). 
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HALAKHA 


He should. ..view himself as if a sword were placed - ...ngy 
nna 3h toes: Judges must preside in a state of dread, 
awe, and seriousness. They must not engage in idle talk in 
court, and each judge must view himself as if a sword were 
at his throat (Rambam Sefer Shofetim, Hilkhot Sanhedrin 23:8; 
Shulhan Arukh, Hoshen Mishpat 8:2). 


NOTES 


When she reaches majority the betrothal reaches major- 
ity with her - aTa tay aot 13: The Rashba explains this 
understanding of a minor's betrothal: When a husband 
betroths a minor it is as if he were setting a condition that 
he betrothal will take effect according to Torah law when 
she reaches maturity. Although she did not yet possess full 
intellectual capacity when she was betrothed, and although 
he betrothal money may no longer exist when she reaches 
maturity, nevertheless, the Sages decreed that this betrothal 
akes effect when she reaches majority if she does not refuse 
him in the interim (see Ramban). 

According to a different opinion, the validity of the mar- 
riage of a minor is not a function of the initial betrothal 
but rather of the agreement implied by the fact that she 
became an adult without dissolving the bond between her 
and her husband (see Kovetz He‘arot, citing Rabbeinu Peretz 
and Maharik). This is also debated in the Jerusalem Talmud, 
where the conclusion is that the betrothal is not a result of 
intercourse subsequent to her majority but depends upon 
the initial betrothal. 
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And if you wish, say: Actually, it is as you initially said: Any- 
one who says he has nothing other than Torah has nothing 
other than Torah. Rather, this statement is necessary with 
regard to one who teaches others and they go and perform the 
mitzvot. Lest you say that there is reward for him in it, Rabbi 
Yosei teaches us that since that person engaged in Torah study 
without the intention of observing the mitzvot himself, he does 
not receive a reward for the mitzvot that he taught others and 
which they performed. 


And if you wish, say that one who confounds himself in mat- 
ters of halakha is referring to a judge who had a case come 
before him, and he learned the tradition about a ruling in a 
similar case, and he likens one matter to the other in order to 
reach a conclusion; and he has a teacher nearby but he does not 
go and ask him. This is inappropriate, as judges must be very 
careful not to err in judgment. 


As Rabbi Shmuel bar Nahmani said that Rabbi Yonatan said: 
A judge should always view himself as if a sword were placed" 
between his thighs, so that if he leans right or left he will be 
injured, and as if Gehenna was open beneath him, as it is 
stated: “Behold, it is the bed of Solomon; sixty mighty men 
are around it, of the mighty men of Israel. They all handle the 
sword, and are expert in war; every man has his sword upon his 
thigh, because of dread in the night” (Song of Songs 3:7-8), i.e, 
because of the dread of Gehenna, which is similar to the night. 
Rabbi Shmuel bar Nahmani understands the mighty men of 
Israel in this verse to refer to the judges who sit in judgment 
around the bed of Solomon, i.e., in the Temple. 


§ It was taught in the mishna that Rabban Gamliel says: If the 
minor refuses of her own accord, her refusal is valid. And if not, 
she should wait until she reaches majority, whereupon her mar- 
riage is valid by Torah law, and the widowed adult sister shall be 
exempt from levirate marriage due to her status as the sister of a 
wife. Rabbi Elazar raised a dilemma to Rav: What is Rabban 
Gamliel’s reasoning? Is it because he holds that the betrothal 
ofa minor girl is in suspension and when she reaches majority, 
the betrothal reaches majority, i.e., is fully realized, with her?" 
Accordingly, the betrothal would then be realized even ifhe did 
not engage in intercourse with her after she reached majority. 


Or perhaps, is it because he holds that when a yavam betroths 
the sister of his yevama, causing the yevama to be forbidden to 
him, the yevama is exempt and is released even though her 
levirate bond came first? If he engaged in sexual intercourse 
with his betrothed after she reached majority, then yes, the 
yevama is exempt as a forbidden relative, because only then does 
Rabban Gamliel consider the betrothal to be fully realized, but 
ifhe did not engage in intercourse with his betrothed, then the 
yevama is not exempt from levirate marriage. 


Rav said to him: This is Rabban Gamliel’s reasoning: Because 
he holds that in the case of one who betroths the sister of his 
yevama, the yevama is exempt and is released, then if he 
engaged in sexual intercourse with the sister after she reached 
majority then yes, the yevama is exempt from levirate marriage, 
but if he did not engage in intercourse with the sister after she 
reached majority, the yevama is not exempt. 


Rav Sheshet said: I say that Rav said this halakha when he 
was dozing and lying down, as it is difficult. As it is taught in 
a baraita: In the case of one who betroths a minor girl, her 
betrothal is in suspension. What does it mean that it is in 
suspension? Is it not that when she reaches majority, the 
betrothal reaches majority with her and is fully realized 
even if he did not have intercourse with her after she reached 
majority? 
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Ravin, son of Rav Nahman, said to Rav Sheshet: This matter, that 
the betrothal of a minor girl" remains in suspension, should be 
understood differently. It means that her betrothal is provisional as 
long as she is still a minor: If he has sexual intercourse with her 
after she reaches majority, yes, her betrothal is realized; if he does 
not engage in intercourse with her after she reaches majority, her 
betrothal is not realized. For she says to herself: He has an advantage 
over me" in that he can divorce me, and I have an advantage over 
him, as I can refuse him. Since the marriage of a minor depends upon 
her ongoing consent, as she can refuse him at any time, it remains 
provisional until it is consummated when she is an adult. 


The Gemara asks: But does Rav truly think that only if he has inter- 
course with her after she becomes an adult, then yes, her betrothal is 

realized, but if he did not engage in intercourse with her, then no, it 
is not realized? Wasn't it stated that with regard to a minor who had 

not refused her husband and reached majority, and then went and 

married another, Rav said: She does not require a bill of divorce 

from the second man, as she is fully married to the first and conse- 
quently her second marriage is invalid? And Shmuel said: She does 

require a bill of divorce from the second man, as it is uncertain 
whether her second marriage is valid." 


What, is it not a case where he did not have intercourse with her 
after she reached majority? If so, Rav thinks that even when he did 
not have intercourse with her, her marriage is fully realized once she 
reaches majority. The Gemara rejects this: No, this is referring to a 
case where he did have intercourse with her. The Gemara asks: If 
it is referring to a case where he had intercourse with her, what 
is Shmuel’s reasoning? If the first one engaged in intercourse with 
her after she reached majority, then the marriage was fully realized. 
Under such circumstances, the second betrothal would not take effect. 
The Gemara answers: Shmuel holds that when anyone has sexual 
intercourse with a woman he married as a minor, his intention is that 
the intercourse is within the framework established by the initial 
betrothal and is not a new act of acquisition. 


The Gemara asks: But if this is the basis of the dispute, they already 
disagreed about this once," as it was stated with regard to the follow- 
ing case: A man betrothed a woman on some condition, and married 
her without mentioning" the condition, and the condition was not 
fulfilled. Rav says: She requires a bill of divorce from him, and 
Shmuel says: She does not require a bill of divorce from him. 


The Gemara explains: Rav says she requires a bill of divorce from 
him, for since he married her, he apparently retracted his condition, 
and is therefore married to her even though the condition was not met. 
And Shmuel says: She does not require a bill of divorce from him, 
because anyone who has sexual intercourse with his wife, his inten- 
tion is that the intercourse is within the framework established by 
the initial betrothal and the condition he set at the time of betrothal 
still stands. Since it was not fulfilled, the marriage is annulled. If so, 
Rav and Shmuel already disagreed about this same issue. 


NOTES 


This matter that the betrothal of a minor girl - 
mIwPT xan: Ravin, son of Rav Nahman, rare 
baraita differently than does Rav Sheshet. According 
to Ravin's opinion, the baraita does not mean that the 
betrothal of the minor was of substance at the outset 
and that it remains suspended until the acquisition 
takes effect upon her maturity. Rather, the betrothal is 
provisional upon the occurrence of sexual intercourse 
after she reaches majority. 


He has an advantage over me — 3912 PTY NAT: Rav 
Hai Gaon and many of the early commentaries (Ram- 
ban; Rosh; Ra'avad) have a slightly different version 
of the text, according to which this sentence does 
not constitute the completion of the statement of 
Ravin, son of Rav Nahman. Rather, it is Rav Sheshet's 
comment on their exchange. Rav Sheshet says about 
himself and Ravin, son of Rav Nahman: | have an 
advantage over him, for | am better versed in baraitot, 
and he has an advantage over me, as he has the ability 
o ingeniously explain the baraita so that it does not 
contradict Rav’'s opinion. 


HALAKHA 


One who betroths a minor who reaches major- 
ity - vary TUPI Nx wap: If one betroths a minor 
girl who is orphaned of her father, the legal status of 
this betrothal is defined as uncertain until they have 
had intercourse after she has reached her majority. 
During this period, if he wishes to divorce her, she 
requires a bill of divorce by rabbinic law. If he has not 
divorced her and she marries another, she requires 
a bill of divorce from each of the husbands. The first 
must divorce her but the second may remain married 
to her if he wishes (Rambam Sefer Nashim, Hilkhot 
Geirushin 11:6; Shulhan Arukh, Even HaEzer 155:20-21). 


NOTES 


But they already disagreed about this once - xy 
OT IN AD 8:1 [his question, like the similar ques- 
tion that appears elsewhere in the Gemara: But he 
already said this once, does not imply that a scholar 
would never repeat the same thing twice. It means, 
rather, that if the scholar makes a halakhic statement, 
there is no reason for him to repeat the same thing 
in a different form with no original content. Likewise, 
with respect to a halakhic dispute, there is no reason to 
differentiate between two topics when the foundation 
of the dispute is identical (Tosafot; Tosefot HaRosh) 


HALAKHA 


Betrothed a woman on some condition, and mar- 
ried her without mentioning it — *x3m by Aw DP 
ond mba: If a man betrothed a woman ‘based on a 
condition, but married her or engaged in sexual inter- 
course with her without specifying any such condition, 
she requires a bill of divorce from him in order to be 
released from the marriage even if the condition was 
not fulfilled. This is because he retracted the condi- 
tion when he married her or engaged in intercourse 
with her. This ruling is in accordance with Rav, whom 
the halakha follows in cases of prohibitions (Rambam 
Sefer Nashim, Hilkhot Ishut 7:23; Shulhan Arukh, Even 
HaEzer 38:35). 
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BACKGROUND 


Neresh — wy: A Babylonian city near the Neresh River, south 
of Sura. This was an important agricultural and commercial 
center that was home to a large number of date palm farm- 
ers and alcoholic beverage producers. The city’s inhabitants 
were considered uncultured. Nevertheless, it was home to a 
Jewish community for many generations, producing no small 
number of Sages. At one point, the prominent sage Rav Pappa 
was the head of the yeshiva in Neresh. 


NOTES 


This bride snatcher acted improperly, etc. — MWY KYT 
^D pina Kw: Rashi explains that the Sages abrogated his 
betrothal because they established a general rule that if a 
man seizes another man’s wife, his betrothal does not apply. 
The Ramban and others questioned Rashi’s statement by 
pointing out cases that appear to be similar, in which the fact 
hat a man took a woman designated for another man does 
not cause the betrothal to be abrogated, despite the fact that 
he behavior is despicable. The Ramban offers two explana- 
ions as to the Sages saw fit abrogate the betrothal specifically 
n this case in for two reasons: One, as opposed to other cases, 
his case appears to be one in which her consent was given 
under duress and it is only then that the Sages abrogate the 
betrothal. Two, in this case, she was already betrothed by 
rabbinic law, the Sages sought to uphold that status. 


This works out well if he betrothed her with money - nm 
5032 WIA: The Meiri asks with regard to this case and 
other cases “elsewhere i in the Gemara: How is it possible to 
explain the abrogation of the betrothal when it was accom- 
plished by means of the third available way, betrothal by 
means of a bill of betrothal? The later commentaries wrote 
that the very fact that the Sages abrogate the betrothal 
indicates that they are uprooting the halakhic validity of the 
act. Although the act is, at face value, an act of betrothal, it 
negates the instructions of the Sages. Therefore, any means 
the man uses for betrothal, whether it is intercourse, money, 
or a bill of betrothal, is devoid of all legal validity. 


A minor and a deaf-mute - nwm map: Rashi (10b) 
explains that the reason sexual intercourse or halitza with 
one of the women does not exempt her rival wife is because 
it is unclear which of these marriages the husband prefers. 
The Maharshal writes that there is a more profound reason 
for this: There is a difference in the nature of the acquisitions 
performed for the deaf-mute and for the minor. Although 
they are both valid acquisitions according to rabbinic law, 
they are of different types and one does not preclude the 
other from taking place. 


HALAKHA 


Two orphaned minors who became candidates for levi- 
rate marriage - ora) baag nip ninin mw: Ifa man was 
married to two orphaned minors, whose mother or brothers 
married them off, and he died, or if he was married to two 
deaf-mutes and he died, if the yavam has sexual intercourse 
with one of them, the rival wife is exempted from levirate mar- 
riage in accordance with the mishna (Rambam Sefer Nashim, 
Hilkhot Yibbum 5:23; Shulhan Arukh, Even HaEzer 171:2). 


A minor and a deaf-mute - nym Mapp: If a man was mar- 
ried to an orphaned minor and a deaf-mute and died childless, 
and the yavam has sexual intercourse with one of them, it 
does not exempt the rival wife from levirate marriage, in 
accordance with the mishna (Rambam Sefer Nashim, Hilkhot 
Yibbum 5:24; Shulhan Arukh, Even HaEzer171:1). 


YEVAMOT : PEREK XIII: 110A - 


274 


IPT DW 


NOMS — KON TAMY ONT DY 
IVD) ANID KIKI OW 31 WNP 
NDC NTS bay man mor H 
- NT WEP) Sernwh mb myn 
XD q3 bax bem WNP 773 
sory ah i min 


KIo py - bya a1 var om 
MAT TY NII NI 7 2X7 - ys 
ean TS on "ak manis) 
bgay ay) sma 3) Apa ABM 
PONT 87) ODT Ny aT PAA 

ITN! KOA 


YDD) IDPA VNA N39 11 WN 
NOT TON WS TMD TD IK A 
xbw ta wy Joa - pina oy nyy 


soya ern) pa mpwpoN PNS 


wtp rnyn sex ab KIIJ var 
PATAMY PNA TWI WTP NBDDA 
TRT ay m mbwa indy 
2) awhy oP) nada bgay ny 

avoy ESE 737. why "21 1X 


ninin nw) awa maw on 990119 
bw anyon ix AM’ - m) TDP 
"AV fo) ANY NPIS oma NOS 
DIS TA PX -nO map Nw 

ANS NIB [77 


The Gemara answers: It is necessary to state the dispute in both 
contexts, for if only that halakha about conditional betrothal 
was stated, one might think: In this case Rav says she needs a 
divorce since there is a condition with regard to the betrothal, 
but when he had intercourse with her, he retracted the con- 
dition. But in this case of betrothal to a minor, say that Rav 
would concede to Shmuel that the intercourse was not per- 
formed with the intention of it constituting a full betrothal. And 
if only this case of betrothal to a minor was stated, one might 
think: Shmuel said that the marriage is effective in this case of 
betrothal to a minor, but in that case of a conditional betrothal, 
say that he would concede to Rav. Therefore, it was necessary 
to state the dispute explicitly in both instances. 


The Gemara asks: And did Rav actually say that when he 
engaged in sexual intercourse with her, yes, the original 
marriage is valid, and if he did not have intercourse with her, 
no, it is not valid? Wasn’t there an incident in the city of 
Neresh® where a woman was betrothed when she was a minor, 
and she reached majority, and the husband seated her in a 
bridal chair under the marriage canopy and had not yet had 
intercourse with her, and another man came and seized her 
from him and married her? And Rav Bruna and Rav Hananel, 
the students of Rav, were there and they did not require her 
to receive a bill of divorce from the latter husband. Presumably, 
they regarded her as fully married to the first husband, so the 
marriage to the second marriage never took effect, despite the 
fact that the first marriage had not yet been consummated. 


Rav Pappa said: There is a difference, because in Neresh their 
practice is to first marry a woman and have intercourse with her, 
and afterward they seat her in the bridal chair. In this incident, 
the husband had already had intercourse with her once she 
was an adult, and that is why Rav’s students did not require a 
bill of divorce from the second man. Rav Ashi says: There was 
a different reason, even if the practice was not as Rav Pappa 
describes. This bride snatcher acted improperly.’ Conse- 
quently, they treated him improperly by annulling the legal 
validity of his actions, and the Sages abrogated his betrothal. 


Ravina said to Rav Ashi: This works out well if the second 
man betrothed her with money," as then the Sages could 
declare that money to be ownerless property and void the 
betrothal. Ifhe betrothed her by means of intercourse, what 
is the halakha? How can the Sages dissolve the betrothal when 
the sexual act took place? The Gemara answers: The Sages 
rendered his sexual act a licentious sexual act, which does not 
create a bond of betrothal. With regard to the dispute in the 
mishna, Rav Yehuda said that Shmuel said: The halakha is in 
accordance with the opinion of Rabbi Eliezer, and the minor 
is instructed to make a declaration of refusal. Likewise, Rabbi 
Elazar said: The halakha is in accordance with the opinion of 
Rabbi Eliezer. 


MI S H N A If a man was married to two orphaned 


minors and died," consummation of 
levirate marriage or halitza with one of them exempts her rival 
wife from either levirate marriage or halitza, rendering her free 
to remarry. Likewise, if two deaf-mutes were married to one 
man who died, consummation of levirate marriage or halitza 
with one of them exempts her rival wife. In both of these cases, 
both women are married by rabbinic law and consequently 
become yevamot by rabbinic law. Since their statuses are equal, 
one can exempt the other. If one wife is a minor and the 
other is a deaf-mute," consummation of levirate marriage or 
halitza with one of them does not exempt her rival wife. 
Although both women are married by rabbinic law, their 
statuses are not the same and one cannot exempt the other. 
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If one of them was halakhically competent and one was a deaf- 
mute," consummation of levirate marriage with the halakhically 
competent wife exempts the deaf-mute, as the halakhically com- 
petent women’s marriage and levirate marriage are by Torah law. 
But consummation of levirate marriage with the deaf-mute does 
not exempt the halakhically competent wife. Likewise, if one was 
an adult woman and one a minor girl," consummation of levirate 
marriage with the adult exempts the minor but consummation 
of levirate marriage with the minor does not exempt the adult. 
G E M A The mishna states that halitza by one deaf- 
mute exempts the other. The Gemara asks: 
Can a deaf-mute perform halitza?" Didn't we learn in a mishna 
(104b): If a male deaf-mute performs halitza, and if a female 


deaf-mute performs halitza, and if a woman performs halitza on 
a minor boy, her halitza is disqualified? 


Rav Giddel said that Rav said: The mishna is not referring to a 
deaf-mute’s halitza, but rather to consummation of levirate mar- 
riage with one of the deaf-mutes. Rava said: You can even say it is 
referring to halitza. Here, the mishna is referring to a woman who 
was a deaf-mute from the outset, when he married her, and there 
the mishna that disqualifies the halitza is referring to someone who 
was halakhically competent when she was married and afterward 
became a deaf-mute. 


The difference is that a deaf-mute from the outset, just as she 
entered into marriage with her first husband so she leaves the 
levirate bond by means of halitza. Both her marriage and her status 
as a yevama are by rabbinic law. However, one who was halakhically 
competent, so that she was married by Torah law, and later became 
a deaf-mute, no, she cannot be released by halitza, since recitation 
is indispensable for her" halitza, and she cannot recite the text that 
a yevama must recite. 


Abaye raised an objection to this: And is one who is a deaf-mute 
from the outset a candidate for halitza? Didn't we learn in a 
mishna (Yevamot 112b): Two brothers, one who is halakhically 
competent and one who is a deaf-mute, are married to two unre- 
lated women, one who is halakhically competent and one deaf- 
mute. If the male deaf-mute, who is the husband of the female 
deaf-mute, dies, what should the halakhically competent man, 
who is the husband of the halakhically competent woman, do? He 
may consummate the levirate marriage, but there is no option of 
performing halitza. And if he wants to divorce her later, he may 
divorce her. 


If the halakhically competent man, husband of the halakhically 
competent woman, dies, what should the male deaf-mute, who 
is the husband of the female deaf-mute, do? He may consummate 
the levirate marriage, but he may never divorce her, as a deaf-mute 
is not halakhically competent to divorce a woman to whom he is 
married by Torah law. What, is it not referring to a deaf-mute from 
the outset? And it is taught: Yes, he may consummate the levirate 
marriage, 


NOTES 


Recitation is indispensable for her 


Actually, a simpler argument could have been offered here: 
Lack of intellectual capacity invalidates the halitza of the deaf- 
mute, as she does not understand what she is doing. The Ritva 
explains that the lack of intellectual capacity would certainly 


— Mp Aa Maya: preclude the halitza of a total deaf-mute, as one who can nei- 
ther hear nor speak is regarded as halakhically incompetent, but 
the Gemara preferred to use an argument that has a broader 
scope. This reason is also relevant to those who can hear but 


cannot speak. 


HALAKHA 


A halakhically competent wife and a deaf-mute - nnps 
mE: If a man was married to one woman who was 
halakhically competent and to another woman who was 
a deaf-mute, and he died, if the yavam has sexual inter- 
course with the halakhically competent woman or if she 
performs halitza, the deaf-mute wife is exempt from levirate 
marriage. However, if he has sexual intercourse with the 
deaf-mute, it does not exempt the halakhically competent 
woman; halitza performed by the deaf-mute has no effect 
(Rambam Sefer Nashim, Hilkhot Yibbum 5:25; Shulhan Arukh, 
Even HaEzer 171:4). 


An adult and a minor - 73071 myin: If a man was mar- 
ried to two women, one an adult and one an orphaned 
minor, and died, sexual intercourse of the yavam with the 
adult woman, or her performance of halitza, exempts the 
minor. However, sexual intercourse of the yavam with the 
minor does not exempt the adult woman and she must 
either consummate the levirate marriage or perform halitza 
(Rambam Sefer Nashim, Hilkhot Yibbum 5:25; Shulhan Arukh, 
Even HaEzer 177:3). 


Halitza performed by a deaf-mute - nwn myn: Halitza 
performed by a deaf-mute cannot exempt her rival wife. This 
ruling is in accordance with Rav Giddel and the conclusion 
of the Gemara that follows (Rambam Sefer Nashim, Hilkhot 
Yibbum 5:23; Shulhan Arukh, Even HaEzer 171:2). 


Ip yt PD: YEVAMOT ' PEREK XIII: 110A 275 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek XIII 
Daf110 Amud b 


276 


YEVAMOT : PEREK XIII: 110B + 9974") p15 


Jp 0s) nNp| Nh ae - yin 
win 


PIANI PpS PMs Ww YAV XA 
Dns) NPS NIN ND AW 
na Awan bya npa ng NOTI 
Dx} ois ennps bya nps ney 
Sya nips ni est -wyi myn 
any bya npa mb mm ops 

pa se voir ix 


NOT NTP Mpa NTT, IY NID 
- DÄ INP) NP! AWN D 
KI WPN op INY — yim prs 

IVR TD NT] KPN T 


TDN NPS TN PMS W FVDIVN 
NIX TMS AY PRW wn 
bya WIN NNW NON NPS 
-nappa VA NPS Tey ma Nw 

Wx NINY own KYA 


wan ney mm nope bya npa m 
paa invx mx Yin- mein bya 
lobiy) anos VIX NYY) 


IS) MOB "2 NST MDD 3) 
POD PIR YR A - WINN T3 
K? - mene) KIYI - MWN 
ND- men) IK KT WN Nyi 

mahiy syi 


but no, he may not perform halitza. The Gemara rejects this: 
No, it is referring to a halakhically competent woman who later 
became a deaf-mute, and halitza performed by a deaf-mute 
does not have the power to undo a levirate bond that is valid by 
Torah law. 


Come and hear proof from a baraita: Two halakhically competent 
brothers are married to two unrelated women, one who is 
halakhically competent and one who is a deaf-mute. If the hala- 
khically competent man who is the husband of the female deaf- 
mute, dies, what should the halakhically competent man who is 
the husband of the halakhically competent woman do? He 
consummates the levirate marriage with the deaf-mute, and 
if he later wishes to divorce her, he may divorce her. But if 
the halakhically competent man who is the husband of the 
halakhically competent woman dies, what should the halakhic- 
ally competent man who is the husband of the female deaf-mute 
do? He may either perform halitza or consummate the levirate 
marriage. 


What, is it not the case in this baraita that since he is halakhically 
competent from the outset, one may presume that she is a deaf- 
mute from the outset as well? And it is taught yes, he may con- 
summate the levirate marriage with the yevama who is a deaf-mute, 
but no, he may not perform halitza to her, thereby indicating that 

halitza cannot be performed even though as a deaf-mute from the 

outset, she is a yevama by rabbinic law and not by Torah law. The 

Gemara rejects this: Are the cases comparable? This case is as it 

is, i.e, the husband is competent throughout, and that case is as 

it is, i.e., the wife was not a deaf-mute at the outset. 


The Gemara raised an objection to this from a mishna (Yevamot 
2b): Two brothers, one who is halakhically competent and one 
who is a deaf-mute, are married to two sisters, one who is hala- 
khically competent and one who is a deaf-mute. If the male 
deaf-mute who is the husband of the female deaf-mute dies, 
what shall the halakhically competent man who is the husband 
of the halakhically competent woman do? The female deaf-mute 
leaves and is exempt from levirate marriage due to the prohibition 
against marrying the sister of one’s wife. 


If the halakhically competent man who is the husband of the 
halakhically competent woman dies, what should the male 
deaf-mute who is the husband of the female deaf-mute do? 
He releases his wife, the female deaf-mute, with a bill of 
divorce, and his brother’s wife is forbidden forever and may 
never remarry. He cannot remain married because his wife is 
the sister of his yevama by Torah law. He cannot consummate 
the levirate marriage with her because she is the sister of his 
ex-wife. Apparently, halitza is not an option because he is a 
deaf-mute, and his halitza cannot dissolve a levirate bond that is 
established by Torah law. 


And if you would say: Here, too, it is referring to a man who was 
halakhically competent and later became a deaf-mute, can such 
a person divorce his wife? Didn’t we learn the following in the 
mishna (112b): If a halakhically competent man married a hala- 
khically competent woman and she became a deaf-mute, he may 
divorce her; if she became mentally incompetent, he may not 
divorce her, because of a rabbinic ordinance to protect her from 
harm. If he himself became a deaf-mute or became mentally 
incompetent, he may never divorce her. Since he was competent 
when he married her, he cannot dissolve a marriage that is by 
Torah law when he is incompetent. 
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Rather, is it not referring to a male who was deaf-mute from 
the outset? And since he was a deaf-mute from the outset, she 
was also a deaf-mute from the outset. And since the sisters in 
these cases were deaf-mutes from the outset, then the unrelated 
women were also deaf-mutes from the outset, and we learned in 
the mishna with regard to the unrelated women that yes, he may 
consummate the levirate marriage with them, but no, he may not 
perform halitza. When this question was presented to Rabba, he 
was silent" and had no response. 


When Abaye came before Rav Yosef and told him of the matter, 
Rav Yosef said to him: What is the reason that you raised an 
objection to him based on this? For he could teach, i.e., explain 
to you, as follows: The sisters the mishna referred to were 
deaf-mutes at the outset, whereas the unrelated women it 
referred to were halakhically competent women who later became 
deaf-mutes. 


Rather, you should have raised an objection to him from this 
mishna (112b): In the cases of two deaf-mute brothers married to 
two halakhically competent sisters or to two deaf-mute sisters or 
to two sisters, one halakhically competent and one a deaf-mute; 
and likewise, two deaf-mute sisters married to two halakhically 
competent brothers or to two deaf-mute brothers or to two 
brothers, one halakhically competent and one a deaf-mute, all 
these women are exempt from halitza and from levirate marriage 
in the event of the death of one of the brothers while childless. And 
if, in these cases, the women were unrelated to one another, the 
surviving brothers should consummate levirate marriage with 
them, and if they wish to divorce them subsequently, they may 
divorce them. 


The Gemara clarifies: What are the circumstances? If we say the 
mishna is referring to men who were halakhically competent and 
later became deaf-mutes, then in that case can they release them? 
But didn’t we learn in the mishna (112b): If she became mentally 
incompetent, he may not divorce her; if he became a deaf-mute 
or mentally incompetent, he may never divorce her? 


Rather, is it not referring to men who were deaf-mutes at the 
outset? And since they were deaf-mutes at the outset, the women 
were also deaf-mutes at the outset, and it is taught there: If, in 
these cases, they were unrelated to one another, the surviving 
brothers should consummate levirate marriage with them. This 
implies: Yes, they should consummate levirate marriage with them, 
but no, they should not perform halitza. From this conclusion is 
apparent that a female deaf-mute may not perform halitza; the 
refutation of the opinion of Rabba is a conclusive refutation. 


§ Itis taught in the mishna: If one wife is a minor and the other 
is a deaf-mute, consummation of levirate marriage or halitza of 
the yavam with one of them does not exempt her rival wife. Rav 
Nahman said: I found Rav Adda bar Ahava and Rav Hana his 
son-in-law sitting and posing challenges [kamakvu akvata]' to 
one another in the marketplace of Pumbedita,’ and saying as 
follows: That which we learned in the mishna, that in the case of 
a minor and a deaf-mute, the consummation of levirate marriage 
with one of them does not exempt her rival wife, applies when 
she happened before him for levirate marriage as the widow of his 
halakhically competent brother. Under such circumstances, we do 
not knowif the minor was preferable to the brother who married 
her initially, or if the deaf-mute was preferable to him. 


Posing challenges [kamakvu akvata] - xīmpx npa: The version 
of the text cited in the Arukh reads: kamakhu akahata. According 
to the Arukh, this expression is related to the word blunt [keha] in 
Hebrew, as in: “If the iron is blunt [keha]” (Ecclesiastes 10:10). In this 


LANGUAGE 


context, the Sages are metaphorically making one another blunt 
by asking each other questions. Rashi explains the phrase to mean 
convening, or gathering together, as in the verse: “He will gather 
together [yikhat] the people” (Genesis 49:10). 
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NOTES 


Was silent - pnw’: The Gemara does not say who 
was silent, though it was apparently Rabba, Abaye's 
teacher to whom he presumably raised the objection. 
This is supported by the fact that at the end of the 
discussion, the concluding Gemara identifies Rabba’s 
opinion as that which is refuted. On the other hand, 
according to the printed text of the Gemara, the origi- 
nal suggestion to distinguish between a woman who 
was a deaf-mute from the outset and a woman who 
became a deaf-mute subsequent to her marriage 
was made by Rava, Abaye's colleague. Though at least 
some manuscripts support the printed text, it is likely 
that the original suggestion was made by Rabba 
rather than Rava. Though these names are spelled 
slightly differently, they are versions of the same 
name, and the difference in spelling the names is a 
way that the Gemara distinguishes between these 
two famous amoraim. This is not the only place in the 
Gemara where it is unclear whether Abaye is discuss- 
ing a topic with his teacher or with his colleague. 


BACKGROUND 

Pumbedita - xmta115: Pumbedita, a city on the 
Euphrates River northwest of Neharde’a, was an 
important center of the Babylonian Jewish commu- 
nity for many generations. As early as the Second 
Temple period, Pumbedita was referred to simply 
as the Diaspora. After the destruction of Neharde’a, 
some scholars from its yeshiva relocated to Pumbed- 
ita, and Torah study continued there without interrup- 
tion until the end of the geonic period. 

The scholars of Pumbedita were particularly 
renowned for their acumen. The best-known heads 
of the Pumbedita yeshiva are its founder, Rav Yehuda, 
as well as Rabba, Rav Yosef, Abaye, Rav Nahman 
bar Yitzhak, Rav Zevid, and Rafram bar Pappa. The 
Pumbedita yeshiva was prominent in the geonic 
period, as well, often overshadowing the yeshiva 
in Sura. The last prominent heads of the Pumbedita 
yeshiva were the renowned geonim Rav Sherira Gaon 
and his son, Rav Hai Gaon. 
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The Gemara explains: They wondered if the minor was preferable 
to him, since she eventually would have come to full intellectual 
capacity when she reached majority, or if the deaf-mute was 
preferable, since she is an adult and she is suitable for sexual 
intercourse. Given the uncertainty, it cannot be determined 
whose initial marriage was more complete and therefore the levi- 
rate marriage of one of them cannot exempt her rival wife. How- 
ever, if she happened before him for levirate marriage as the 
widow of his brother who was deaf-mute, certainly the female 
deaf-mute was preferable to him, as she was suitable for sexual 
intercourse and was ofhis kind, and therefore the marriage to her 
was more complete. 


And I, Rav Nahman, said to them: Even if she happened before 
him as the widow of his brother who was deaf-mute," it is still 
uncertain, because the difference between the marriage of a 
minor and a deaf-mute in this case is independent of the original 
husband's preferences. They are different types of relationships. 


The Gemara asks: How can their situation be rectified, ™ so 
that they can remarry? Rav Hisda said that Rav said: He con- 
summates the levirate marriage with the deaf-mute and then 
releases her by means of a bill of divorce. He cannot stay married 
to her because the subsequent halitza of the minor will disqualify 
her as the rival wife of his yevama who has performed halitza 
[halutza]. The minor must wait until she reaches majority and 
then perform halitza. 


Rav Hisda said: Learn from this statement that Rav holds" 
that a married deaf-mute is partially acquired,’ and a minor is 
either acquired or not acquired," i.e., there is uncertainty as to 
whether she was acquired completely or not acquired at all. For if 
it enters your mind to say the opposite, that the deaf-mute is 
either acquired or not acquired, while the minor is partially 
acquired, then with regard to the deaf-mute woman, why should 
he consummate the levirate marriage and then release her with 
a bill of divorce? 


HALAKHA 


Even if she happened before him as the widow of his brother 
who was deaf-mute - wan yma a mop yon: If two wid- 
ows from one household happen before a yavam for levirate 
marriage, and one of them is a minor and one a deaf-mute, 
the halitza of one of them does not exempt the other from 
requiring halitza herself. This is the case regardless of whether 
the brother who died was himself halakhically competent. 
This ruling is in accordance with the opinion of Rav Nahman 
(Shulhan Arukh, Even HaEzer171:1). 


How can their situation be rectified — jnapm t¥2: If a man is 
married to a deaf-mute and an orphaned minor, and he dies 
without children, and both of the women happen before his 
brothers for levirate marriage, the act of sexual intercourse 


How can their situation be rectified - jnapm 1%3: Most 
halakhic authorities, including the Rif and Rambam (see 
HALAKHA), rule against Rav, and follow the opinion of Rabbi 
Elazar in the following mishna that in such a case the minor 
should be instructed to refuse, thus annulling her marriage and 
making it possible for the yavam to stay married to the deaf- 
mute. The Ra‘avad disagrees, arguing that Rabbi Elazar’s ruling 
applies only in a case where one of the women is permitted 
to enter into levirate marriage (see Yam shel Shlomo). The Meiri 
writes that even according to those who apply Rabbi Elazar’s 
ruling to this case and would have the court instruct the minor 
to refuse, Rav's statement applies when the minor does not 
wish to refuse or when she has already matured. 


Learn from this statement that Rav holds - 13D? Fama pow 
31: The early commentaries explain why the Gemara does not 
entertain the possibility that marriage to a deaf-mute and to 


NOTES 


with one of the women does not exempt her rival wife from 
evirate marriage. How can their situation be rectified? The 
minor is instructed to refuse him, and the yavam marries the 
deaf-mute, whom he may subsequently divorce if he wishes. 
This ruling is not in accordance with Rav, but with Rabbi Elazar's 
opinion in the mishna that the minor should be instructed to 
refuse. The Ra’avad disagrees and rules in accordance with 
Rav’'s opinion that the levirate marriage is consummated with 
he deaf-mute, who subsequently should be divorced, and 
he minor must wait until she reaches majority and then per- 
form halitza. However, most halakhic authorities are of the 
opinion that the minor should be instructed to refuse (see Sefer 
HaZekhut; Rambam Sefer Nashim, Hilkhot Yibbum 5:24; Shulhan 
Arukh, Even HaEzer 171:1). 


a minor could have the same status as either partial marriage 
or of marriage of uncertain status. They say that Rav Hisda had 
a tradition from Rav that one of these is a partial marriage and 
the other is of uncertain status. The purpose of the Gemara’s 
discussion is to clarify which is which. 


Partially acquired — nyw mp: The Sages did not institute 
an incomplete acquisition for a female deaf-mute. Rather, since 
a deaf-mute is not regarded as fully halakhically competent, 
she cannot grant full consent, and therefore her status as 
married is inferior to that of a halakhically competent woman 
(Hazon Ish). 


She is either acquired or not acquired — Tap APN mP: 
The Rashba explains that the uncertainty is whether the Sages 
instituted full-fledged betrothal for a minor or whether, given 
the possibility of refusal, the minor's betrothal should not be 
regarded as true betrothal (Responsa of the Rashba). 
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Let her stay with him, as she is permitted whichever way you look 
at it: If she is acquired, then she is fully acquired; and if she is not 

acquired at all, then she is merely an unrelated woman. If the mar- 
riage to the deceased brother was not a true marriage, there is no 

reason for her to be forbidden to him. 


And if you would say that the same question could be asked if you 
claim that it is the minor whose acquisition is uncertain: Why should 
she wait until she reaches majority and performs halitza? Let her 
stay with him: If she is acquired, then she is fully acquired; and if 
she is not acquired at all, then she is merely an unrelated woman. 
However, you cannot say that because, if that is so, how shall the 
deaf-mute be released? As a deaf-mute, she cannot perform halitza, 
and he cannot consummate the levirate marriage with her since the 
minor may be considered to be acquired by him, in which case the 
deaf-mute would be disqualified as the rival wife of his yevama. Rav’s 
suggestion was meant to find a way for both of them to be able to 
remarry, and that is only possible if the minor and deaf-mute’s statuses 
are as Rav Hisda argues. 


Rav Sheshet said: Indeed, this too stands to reason, i.e., only the 
way that Rav Hisda explained the halakha in accordance with the 
opinion of Rav is reasonable. 


As it is taught in a baraita about the following case: Two brothers 
married two orphaned sisters, one of them a minor and one of 
them a deaf-mute. Ifthe husband of the minor dies and she happens 
before the husband of the deaf-mute for levirate marriage, the 
deaf-mute must be released by means of a bill of divorce due to 
her sister’s levirate bond, and the minor must wait until she reaches 
majority and perform halitza. 


If the deaf-mute’s husband dies, the minor must be released by 
means of a bill of divorce and the deaf-mute is forbidden forever. 
He must divorce the minor because of the levirate bond with her sister. 
He may not consummate the levirate marriage with the deaf-mute 
because she is his ex-wife's sister; and he cannot perform halitza 
with her, because she is not capable of performing halitza. And if he 
transgresses and consummates the levirate marriage with the deaf- 
mute," he gives her a bill of divorce afterward, and she is thereby 
released. 


Granted, this argument works if you say that the deaf-mute is par- 
tially acquired, and the minor is either acquired or not acquired; 

it is due to that reason that if he transgresses and consummates the 

levirate marriage with the deaf-mute, he gives her a bill of divorce 

and she is released. You would say she is released whichever way 
you look at it: If the minor is fully acquired by her husband, then 

the deaf-mute is released due to her status as the sister of his wife, 
who is a forbidden relative and as such is entirely exempt from levirate 

marriage. And ifthe minor is not acquired at all, then he may rightly 
consummate the levirate marriage and afterward divorce her. 


But if you say that the deaf-mute is either acquired or not acquired, 
i.e, the status of a marriage with a deaf-mute is uncertain, while the 
minor is partially acquired, then when he transgresses and has 
intercourse with the deaf-mute, why should he give her a bill of 
divorce and she thereby be released? It is an invalid sexual act, as 
the minor is partially acquired, which disqualifies her sister from 
levirate marriage. And an invalid sexual act does not exempt her, i.e., 
does not constitute full consummation of the levirate marriage, mak- 
ing it possible for him to divorce her. She still requires halitza, and a 
deaf-mute cannot perform halitza. Therefore it must be, as Rav Hisda 
suggested, that the deaf-mute is partially acquired while it is uncertain 
whether the minor is acquired or not. 


NOTES 


As it is taught, two brothers, etc. — pm aw x07 


^3: This baraita is cited in the 


Jerusalem Talmud, 


in the name of Rabbi Hiyya. Rav's opinion is in 
accordance with that of his teacher and uncle 
Rabbi Hiyya, from whom he presumably learned 


this halakha. 
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HALAKHA 


If a man was married to two minor orphans - 71 
Miapp minim ome nw: If a man was married to 
two minor orphans and he dies, if his brother con- 
summates levirate marriage with one of the wives 
and then has intercourse with the other, he is not 
disqualified from remaining married to the first. The 
same is true if a different brother has intercourse 
with the second girl after the first brother already 
consummated levirate marriage with the first girl. 
However, the yavam is forbidden to maintain the 
second girl as his wife. She is instructed to refuse 
him, and then he may maintain the first girl as his 
wife. This ruling is in accordance with the Rif and 
others who are of the opinion that whenever pos- 
sible, the minor is instructed to refuse her husband, 
and that when she does refuse him, she does not 
become disqualified from marrying a priest. If the 
second girl does not refuse him, he may divorce her 
as long as she has sufficient intellectual capacity to 
safeguard her bill of divorce (Perisha; Rambam Sefer 
Nashim, Hilkhot Yibbum 5:26; Shulhan Arukh, Even 
HaEzer 171:5). 
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The Gemara rejects the conclusion that the baraita provides evi- 
dence for Rav Hisda’s explanation, as it is possible to say: In accor- 
dance with whose opinion is this baraita? It is in accordance with 
the opinion of Rabbi Nehemya, who said: An invalid sexual act 
also exempts a woman from halitza. 


The Gemara asks: If one accepts the suggestion that this baraita is 

in accordance with the opinion of Rabbi Nehemya, say the latter 
clause of this same baraita: Consider the case of one who was mar- 
ried to two orphans, a minor and a deaf-mute, and he died. If the 

yavam had intercourse with the minor and then had intercourse 

with the deaf-mute, or if one of his brothers had intercourse with 

the deaf-mute after the first brother engaged in intercourse with the 

minor, they are both forbidden to the first brother. How can their 
situation be rectified? The deaf-mute must be released with a bill 

of divorce, and the minor must wait until she reaches majority 
and then perform halitza. 


Granted, this halakha makes sense if you say that a deaf-mute is 
partially acquired, meaning that she was never fully acquired in 
the first place; that a minor is either acquired or not acquired; and 
that the baraita is in accordance with the opinion of the Rabbis 
who state that an invalid sexual act does not exempt a woman 
from halitza. For these reasons, the minor must wait until she 
reaches majority and then perform halitza. The Sages decreed 
that she must perform halitza no matter what, as perhaps he may 
precipitately have intercourse with the deaf-mute first, so that 
the subsequent intercourse with the minor is considered an 
invalid sexual act, because he is already partially married to her rival 
wife. However, since the deaf-mute is only partially acquired, her 
levirate marriage does not exempt the minor and the minor still must 
perform halitza. 


But if you say it is in accordance with the opinion of Rabbi 
Nehemya, and also that the status of a deaf-mute’s marriage is 
uncertain while the status of the minor is that she is partially acquired, 
there is no explanation why the minor must perform halitza 
when she reaches majority, as he said that an invalid sexual act 
exempts her. 


Rather, conclude from this reasoning that this baraita is in accor- 
dance with the opinion of the Rabbis. The Gemara concludes: 
Learn from it. 


Rav Ashi said: One may learn also from the first clause of the 
baraita that it is in accordance with the opinion of the Rabbis, as it 
teaches: If he transgresses and consummates the levirate marriage 
with the sister, who is a deaf-mute, he gives her a bill of divorce 
afterward, and she is thereby released. And it does not teach: Ifhe 
consummates the levirate marriage with the minor, he gives her a 
bill of divorce and she is released. This is presumably because 
consummation of levirate marriage with the minor is an invalid 
sexual act, as her deaf-mute sister is partially married to the yavam. 
Even if he does engage in intercourse with her, she will still require 
halitza. 


The Gemara rejects this argument: If it is due to that reason, there 
is no conclusive argument, as one may say that for the deaf-mute, 
whose situation has no rectification that is permitted because she 
cannot perform halitza, the baraita teaches a prohibited rectifica- 
tion; but for the minor, whose situation has a permitted rectifica- 
tion, in that she can perform halitza after she reaches majority, the 
baraita does not teach a prohibited rectification. 


MI S H N A Ifa man was married to two minor orphans" 


and he died, and a yavam engaged in inter- 
course with the first of them to consummate the levirate marriage, 
and then engaged in intercourse with the second, or ifhis brother 
who is also their yavam engaged in intercourse with the second, 
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the yavam or his brother did not disqualify the first girl from stay- 
ing married to him, as her levirate marriage was consummated. 
Likewise, if the two wives were two female deaf-mutes," the 
first wife may remain married to the yavam. Intercourse with the 
second wife, though prohibited, has no effect: If the marriage was 
of uncertain status, then either the levirate marriage was concluded 
when he engaged in intercourse with the first, or neither wife was 
really married to the first husband, and they are therefore not rival 
wives. If the initial marriage was partial, then since both wives have 
the same standing, the levirate marriage with the first wife fully 
realizes whatever degree of levirate marriage is available. 


If one wife was a minor and the other a deaf-mute," and the yavam 
engaged in intercourse with the minor and then engaged in 
intercourse with the deaf-mute, or if his brother engaged in 
intercourse with the deaf-mute, then the yavam or his brother 
disqualified the minor’ from staying married due to the Sages’ 
decree, lest it be confused with a situation where the intercourse 
with the deaf-mute was first. 


If the yavam engaged in intercourse with the deaf-mute" and then 

engaged in intercourse with the minor, or if his brother engaged 

in intercourse with the minor, then the yavam or his brother dis- 
qualified the deaf-mute from staying married. The marriage to the 

deaf-mute creates a partial acquisition that does not exempt the 

second wife from levirate marriage, as she, as a minor, has a different 

standing. Accordingly, intercourse with the second wife also creates 

a partial acquisition and thereby both women are prohibited to the 

yavam, as it is prohibited to consummate levirate marriage with 

more than one wife. 


If one widow was halakhically competent and one widow was a 
deaf-mute," and the yavam engaged in intercourse with the hala- 
khically competent woman and then engaged in intercourse with 
the deaf-mute, or ifhis brother then engaged in intercourse with 
the deaf-mute, the yavam or his brother did not disqualify the 
halakhically competent woman from staying married. Since the 
yavam consummated the levirate marriage with her first, the levirate 
bond was entirely dissolved and the intercourse with the deaf-mute, 
though forbidden, had no effect. 


If the yavam engaged in intercourse with the deaf-mute and then 
engaged in intercourse with the halakhically competent woman, 
or if his brother engaged in intercourse with the halakhically 
competent woman, the yavam or his brother disqualified the deaf- 
mute from staying married. Consummation of the levirate marriage 
with the deaf-mute creates only a partial acquisition that does not 
fully dissolve the levirate bond. 


NOTES 


He disqualified the minor — mappa ny bps: Many of the early 
commentaries (Rif; Rambam) have a version of the text that 
reads: He does not disqualify the minor, and most halakhic 
authorities ruled accordingly. Some early authorities question 
the validity of the version that reads that the minor is not dis- 
qualified. If that were the case, the mishna would serve as con- 
clusive evidence for Rav Hisda's claim that the status of a minor's 
acquisition is uncertain, while a deaf-mute’s acquisition is partial. 
The fact that he did not make such an argument supports Rashi’s 
version that the minor in this case is in fact disqualified, though 
her disqualification is not based on Torah law. Rather, it is a 


decree of the Sages lest it be confused with a case where he 
consummated the levirate marriage with the deaf-mute first. It 
is possible that the Rambam, who had the version reading: He 
does not disqualify the minor, consciously avoided this difficulty. 
He does not explain the fact that the minor is not disqualified 
as deriving from the uncertain status of her acquisition. Rather, 
he states that it is a result of the fact that she will eventually 
become an adult and will then be fully married. As such, her 
marriage cannot be disrupted by the fact that the yavam has 
engaged in intercourse with her deaf-mute rival wife. 
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HALAKHA 


Likewise, if the two wives were two female deaf-mutes — 
DWN ‘AW 2): In this case, a man is married to two deaf- 
mutes and dies without children. The yavam engages in 
sexual intercourse with one of the deaf-mute widows, and 
then either he or his brother engages in intercourse with 
the other deaf-mute widow. The second sexual act does 
not disqualify the first deaf-mute widow from remaining 
married to him. The second woman is forbidden to him, 
and he releases her with a bill of divorce (Shulhan Arukh, 
Even HaEzer 171:6). 


A minor and a deaf-mute - nym naw: Ifa man is married 
to a minor and a deaf-mute and he dies, and the yavam 
engages in sexual intercourse with the minor, and then he 
or his brother engages in intercourse with the deaf-mute, 
the minor does not become disqualified from remaining 
married to the yavam. He maintains the minor as his wife 
and releases the deaf-mute with a bill of divorce. This ruling 
is in accordance with the Rif and the Rambam’s version 
of the mishna. However, the Ra’avad, who has the same 
version as Rashi, disagrees (Rambam Sefer Nashim, Hilkhot 
Yibbum 5:27; Shulhan Arukh, Even HaEzer 171:7). 


If the yavam engaged in intercourse with the deaf- 
mute - nI by DD xa: In this case, a yavam engaged 
in intercourse with the deaf-mute first. Afterward, either 
he or his brother engaged in intercourse with the minor. 
The deaf-mute is consequently disqualified from remain- 
ing married to the yavam by this second sexual act. The 
minor is instructed to refuse the yavam and the deaf-mute 
requires a divorce. The Ra'avad and the Rashba disagree 
with this opinion in different ways: According to the Ra'avad, 
he stays married to the minor and divorces the deaf-mute, 
whereas according to the Rashba, the minor should refuse 
him and he should maintain the deaf-mute as his wife 
(Rambam Sefer Nashim, Hilkhot Yibbum 5:28; Shulhan Arukh, 
Even HaEzer 171:8). 


A halakhically competent woman and a deaf-mute — 
nwm nnps: In this case, the deceased brother had two 
wives, one who was halakhically competent and one who 
was a deaf-mute. The yavam engaged in intercourse with 
the halakhically competent woman, and then either he or 
his brother engaged in intercourse with the deaf-mute. In 
this situation, the halakhically competent woman is not 
disqualified from remaining married, and the deaf-mute 
requires a bill of divorce from him. However, if he first 
engaged in intercourse with the deaf-mute and subse- 
quently engaged in intercourse with the halakhically com- 
petent woman, then both are disqualified from remaining 
married. The deaf-mute requires a bill of divorce, and the 
halakhically competent woman requires both a bill of 
divorce and halitza (Rambam Sefer Nashim, Hilkhot Yibbum 
5:29; Shulhan Arukh, Even HaEzer 171:9). 
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HALAKHA 


An adult and a minor - may T: If the deceased 
brother had two wives, one an adult and one a minor, 
and the yavam engaged in intercourse with the adult, 
and then either he or his brother engaged in intercourse 
with the minor, he did not disqualify the adult from 
staying married, and the minor is instructed to refuse 
him. If he engaged in intercourse with the minor first, 
then afterward engaged in intercourse with the adult, 
the minor is instructed to refuse him and he maintains 
the adult as his wife. This ruling is in accordance with 
the opinion of Rabbi Elazar, whom the halakha in the 
Gemara follows (Rambam Sefer Nashim, Hilkhot Yibbum 
5:30; Shulhan Arukh, Even HaEzer 171:10). 


If a minor yavam engaged in sexual intercourse with 
a minor yevama - 73W myw Naw yop D2: Ifa minor 
yavam had relations with his minor yevama, they should 
grow up together. He cannot divorce her while he is a 
minor, in accordance with the mishna (Rambam Sefer 
Nashim, Hilkhot Yibbum 1:16, 18; Shulhan Arukh, Even 
HaEzer 167:5). 
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If the deceased brother had two wives, an adult and a minor," and 
the yavam engaged in sexual intercourse with the adult, then 
engaged in intercourse with the minor, or if his brother engaged 
in intercourse with the minor, the yavam or his brother did not 
disqualify the adult from staying married, as the consummation of 
the levirate marriage with the adult completely dissolves the levirate 
bond. If the yavam engaged in intercourse with the minor, and 
then engaged in intercourse with the adult, or if his brother 
engaged in intercourse with the adult, the yavam or his brother 
disqualified the minor from staying married. Rabbi Elazar says: 
The court instructs the minor to refuse him" thereby annulling her 
marriage retroactively, and then the minor is permitted to marry 
any man. 


G E M ARA Rav Yehuda said that Shmuel said: The 


halakha is in accordance with the opinion 
of Rabbi Elazar, and likewise the amora Rabbi Elazar ben Pedat 
said: The halakha is in accordance with the opinion of Rabbi 
Elazar ben Shammua, the tanna in the mishna. 


The Gemara says: It is necessary to rule that the minor is instructed 

to refuse, thus annulling her original marriage, both in this case and 

in the earlier case (Yevamot 109a) of an adult woman who becomes 

the yevama of her husband’s brother who is married to her minor 
sister. For if this halakhic ruling was stated only in that earlier case, 
I would have said: It was in that case that Shmuel stated the hala- 
kha is in accordance with the opinion of Rabbi Eliezer, due to the 

fact that the yavam did not fulfill the mitzva of levirate marriage 

with the adult. In order for him to be permitted to do so, the Sages 

rule that the minor should be instructed to refuse him. But for this 

case, where the mitzva of levirate marriage is fulfilled, say that 

they must both be released with a bill of divorce. 


And conversely, if the tanna teaches us the ruling only in this case, 
one would think: It is because the adult happened before him for 
levirate marriage, and since both the adult and the minor are equally 
candidates for levirate marriage, it makes sense to encourage the 
minor to refuse; however, in the other mishna, where the minor is 
already married to the yavam, making the adult yevama his wife's 
sister who is forbidden to him, she should not be encouraged to 
refuse. Therefore, it was necessary to state, also in this case, that she 
is nevertheless encouraged to refuse. 


Ifa mi N di li i 
MI S H N A a minor yavam" engage E sexual inter 


course with a minor yevama," they should 
grow up together," living as a married couple. He may not divorce 
her, as he is a minor. If he engaged in sexual intercourse with an 
adult yevama, she should raise him, i.e., they must stay married, as 
there is no way for him to divorce her until he reaches majority. 


NOTES 


The court instructs the minor to refuse him - mvp oan 
iame: Some early commentaries have a text that reads: In all 
hese cases, the minor is instructed to refuse. If the instruction 
o refuse applies to all of the cases in the mishna that involve a 
minor girl, it is clear that the tanna holds that the minor's refusal 
dissolves her original marriage to the dead brother, thereby nul- 
ifying the levirate bond retroactively. According to the opinion 
in the Gemara that refusal to a yavam only dissolves levirate 
betrothal and the levirate bond remains, the instruction to 
perform refusal refers only to the cases where the other wife 
is halakhically competent. When the other wife is a deaf-mute, 
it would not help, as they both remain prohibited due to the 
evirate bond (Ramban; Rashba). 

The Ra’avad in fact rules that refusal does not wholly erase 
he levirate bond and he does not accept the version of the 
ext that says: In all these cases, for an additional reason. In 
accordance with the principle that one should avoid refusals, 
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refusal is permitted only in cases where it allows the other wife 
to stay married to the yavam. Therefore, in the case of the minor 
and the deaf-mute, she is not instructed to refuse. 


A minor yavam - jop 02: The minor yavam referred to here 
is necessarily older than nine years and one day, because 
otherwise his sexual act is of no legal significance. The 
minor yevama referred to here is necessarily older than 
three years and one day for the same reason (Josefot Had 
Mikammaei). 

According to the Rid, the meaning of the ruling that they 
should grow up together is that they remain yavam and yevama 
and are not fully married until they reach majority and consum- 
mate the marriage. He asks: Why shouldn't their consummation 
as minors effectively render them fully married and dissolve the 
levirate bond? Since levirate marriage does not require consent 
either of the yavam or of the yevama, a case where a yavam was 


orced to engage in intercourse with his yevama against her will 
is still considered a valid consummation of levirate marriage. 
How is that different than intercourse engaged in by minors, 
who do not have the power of consent as a matter of halakha? 
He explains that intercourse under threat of force, though not 
a matter of consent, is nevertheless intentional, in the sense 
hat he is performing an action. Intercourse engaged in by 
minors is not considered by the halakha to be an intentional 
action at all and as such does not constitute consummation of 
evirate marriage. 


They should grow up together - m oy m bay: The Ritva writes 
hat the duration of time this halakha is observed is not neces- 
sarily until they are both adults. Rather, it applies until the male 
is a full adult, so that he is capable of giving her a bill of divorce, 
while the female may still be a minor who is merely capable of 
safeguarding her bill of divorce. 
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When a yevama said within thirty days of her marriage: I have 
not engaged in sexual intercourse with him," the court forces 
him to perform halitza with her. If she said this after thirty days 
but he claimed that he had engaged in sexual intercourse, the court 
asks him to perform halitza with her, as there are grounds to 
believe him. And when he admits that he did not engage in inter- 
course with her, even after twelve months, the court forces him 
to perform halitza with her. 


If a woman vows during her husband’s lifetime to derive no bene- 
fit from her yavam," the court forces him to perform halitza with 

her as it is forbidden for her to engage in sexual intercourse with 

him to consummate the levirate marriage. If she vowed after the 

death of her husband to derive no benefit from her yavam, the 

court asks him to perform halitza with her. And if she intended 

to do so, i.e., she had an ulterior motive of avoiding levirate marriage 

when she vowed, even if she made the vow during her husband’s 

lifetime, the court merely asks him to perform halitza with her. 


The mishna teaches that a minor yavam and 
GEMARA 4 


minor yevama can consummate a levirate 
marriage and are permitted to live together. The Gemara suggests: 
Let us say that the mishna is not in accordance with the opinion 
of Rabbi Meir as it is taught in a baraita: A minor boy and a minor 
girl may not perform halitza and may not enter into levirate 
marriage. This is the statement of Rabbi Meir. Rabbi Meir prohib- 
its this lest the boy turn out to be a eunuch or the girl turn out to 
be sexually underdeveloped. In such cases, the mitzva of levirate 
marriage would not apply, and the prohibition against marrying 
one’s brother’s wife would be in effect. 


The Gemara responds: You can even say that the mishna is in accor- 
dance with the opinion of Rabbi Meir. When Rabbi Meir said that 
minors may not enter into levirate marriage, he was referring to an 
adult yevama with a minor yavam or a minor yevama with an adult 
yavam. This is because for one of them it would be a forbidden 
sexual act, due to the uncertainty of the minor’s status. Since the 
minor may turn out to be permanently sexually underdeveloped, 
the adult is forbidden from having intercourse with him or her. But 
in the case of a minor yavam who has sexual intercourse with a 
minor yevama, where they are both similar to one another, as 
neither of them is obligated to perform mitzvot, Rabbi Meir did not 
state that it is forbidden for them to perform levirate marriage. 


The Gemara asks: But it is taught in the mishna: Ifhe, i.e., the minor 
yavam, engaged in sexual intercourse with an adult yevama, she 
should raise him, which contradicts the explication of Rabbi Meir’s 
opinion above. Rabbi Hanina Hoza’a said: It is different once he 
engaged in intercourse with her. Although at the outset Rabbi Meir 
prohibits consummation of the levirate marriage, once it has already 
taken place, it is preferable that she raise him. The Gemara asks: But 
it says that she should raise him, indicating that they are meant to 
live as a married couple, even though each and every sexual act is 
forbidden according to Rabbi Meir. Rather, it is clear that the 
mishna is not in accordance with the opinion of Rabbi Meir. 


NOTES 


The court asks him to perform halitza with her - popan 


ay yibmw 331°: The Gemara explains be 


referring to a case where he has already divorced her. Some early 
commentaries ask: Under such circumstances, why doesn't the 
court force him to perform halitza even when her claim is made 
after thirty days? He incurs no loss in performing halitza, and it 
allows her to remarry. In general, the halakha is 
forces compliance in cases of behavior characteristic of Sodom, 


i.e., in cases where someone refuses to h 


to himself. Why is that principle not applied in this case? Tosafot 
explain that there is some loss to the yavam in participating in 
halitza. He may not wish to appear in court, and there is a certain 
amount of abasement involved in participating in halitza (see 
also the Tosefot HaRosh). Another explanation is that he can 
say that according to his claim that he engaged in intercourse 
with her and divorced her, he retains the right to remarry her. 
However, if he performs halitza with her, she will be forbidden 
to him forever (Nimmukei Yosef). 


low that the mishna is 


hat the court 


elp another at no loss 
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HALAKHA 


A yevama who said: | have not engaged in sexual inter- 
course with him — mya) x MAK mI: In this case, 
a yevama entered into levirate marriage and her husband 
gave her a bill of divorce. She says that he did not have 
sexual relations with her, while he claims that he did have 
relations with her. In this situation, he is forced to perform 
halitza, if the claim was made within thirty days of enter- 
ing into the marriage. However, if more than thirty days 
passed since the beginning of the marriage, he is asked 
to perform halitza. 

If he has not divorced her and she presents this claim, 
the court forces him either to consummate the levirate 
marriage with her or to perform halitza and give her a bill of 
divorce. If he admits that he did not engage in intercourse 
with her, he is forced to perform halitza, in accordance with 
the mishna and Rav’s explanation (Rambam Sefer Nashim, 
Hilkhot Yibbum 2:5; Shulhan Arukh, Even HaEzer 167:6). 


A yevama who vows not to derive benefit from her 
yavam — DIT p ANAT TI mD: If a yevama vowed 
during her husband's lifetime not to derive benefit from her 
yavam, or from any Jew, which would necessarily include 
him, the yavam is forced to submit to halitza. If she vowed 
after her husband's death not to derive benefit from her 
yavam, or if she meant to do so from the outset to avoid 
entering levirate marriage, the court asks him to perform 
halitza. 

If the brother-in-law of the yevama was a priest and 
she betrothed herself to another man in order to cause 
herself to be forbidden to her yavam, it is as if she vowed 
not to derive benefit from him. However, he is not forced 
o perform halitza since she herself caused the situation. 
The same halakha applies if she spat in front of one the 
brothers and caused herself to be forbidden to enter into 
evirate marriage. The above halakhot apply according to 
he opinion that the mitzva of levirate marriage is prefer- 
able to halitza, but according to those who say that the 
mitzva of halitza is preferable (Rema), if she does not want 
o enter into levirate marriage, she does not have the status 
of a rebellious wife (Rambam Sefer Nashim, Hilkhot Yibbum 
2:15; Shulhan Arukh, Even HaEzer 165:2). 
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NOTES 


The verse here reads: To establish a name for his 
brother, etc. — 15) ppt 1x2 "IP: Rabbeinu Hananel 
understands the Gemara here as offering support for 
Rabbi Meir’s opinion that a minor should not be a candi- 
date for levirate marriage. The Rashba explains that this 
passage could not be relating to Rabbi Meir’s opinion as 
Rabbi Meir holds that a minor cannot perform levirate 
marriage for a different reason. It is not because he is 
presently unable to produce offspring but because there 
is a risk that either the yavam or the yevama will turn 
out to be sexually underdeveloped and as such unfit for 
evirate marriage. The Rashba explains that this passage 
relates to the Rabbis’ opinion, which does not disqualify 
he minor's levirate marriage. The Gemara asks why this 
evirate marriage should be considered valid, and Abaye 
and Rava offer explanations. 


Her brother-in-law. ..to include anyone - ant bp... Ig: 
The Tosefot HaRosh explains: Since the verse states “her 
brother-in-law,’ this includes any yavam, even a minor. 
Otherwise, the Torah would have had to say: The brother 
of the deceased shall engage in intercourse with her, 
and then it would be understood that the brother must 
be similar to the deceased husband and must also be 
an adult. 
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The Gemara asks: How can the minor enter into levirate marriage? 
The verse here reads: “And if the man does not wish to take his 
yevama, his yevama shall ascend to the gate to the Elders and say: 
My brother-in-law refused to establish a name for his brother" 
in Israel; he did not wish to consummate the levirate marriage” 
(Deuteronomy 25:7), and this minor is incapable of doing so, as he 
cannot sire children. Abaye said that the verse states: “Her brother- 
in-law will have intercourse with her and take her to him to be his 
wife and consummate the levirate marriage” (Deuteronomy 25:5), 
to include anyone," even someone who cannot sire children. 


Rava said: Even without this interpretation you still could not say 
that it is prohibited for a minor to enter into levirate marriage. Is 
there a case of levirate marriage where she is forbidden to him now, 
and after some time she becomes permitted? Didn’t Rav Yehuda 
say that Rav said: Any yevama to whom I cannot apply the verse 
“Her brother-in-law will have intercourse with her” (Deuteronomy 
25:5) at the time she happens before him for levirate marriage, is 
considered as if she were the wife of a brother who has children, 
who is exempt from levirate marriage, and she is consequently for- 
bidden to him forever? It must be the case that minors can perform 
levirate marriage. If it was forbidden, then they would be exempt 
from levirate marriage even after reaching the age of majority. 


The Gemara asks: And say, indeed, a minor should be exempt 
from levirate marriage, and consequently forbidden from ever 
marrying his brother’s wife. The Gemara answers: The verse states: 
“If brothers dwell together” (Deuteronomy 25:5), indicating that 
this rule applies to all brothers who are alive simultaneously, even 
if the brother was only one day old. 


§ The mishna states: When a yevama said within thirty days of 
her marriage: I have not engaged in sexual intercourse with him, 
the court forces him to perform halitza with her. The Gemara asks: 
Who is the tanna who taught that for up to thirty days a person 
can be presumed to restrain himself and resist engaging in sexual 
intercourse with a woman who lives with him? 


Rabbi Yohanan said: It is the opinion of Rabbi Meir, as it is taught 
in a baraita: Aman may come to court to make a claim concerning 
virginity," i.e., that the woman he married was not a virgin, for 
thirty days after the marriage ceremony. Assuming that he makes 
the claim immediately following their first sexual act, his claim 
is credible if he makes it within the first thirty days; this is the 
statement of Rabbi Meir. 


Rabbi Yosei says: If she was secluded with him after the wedding 
in a place suitable for sexual intercourse, a claim concerning virgin- 
ity is only credible immediately. But if she was not secluded with 
him, they presumably did not engage in intercourse, and such a 
claim is credible even several years later. 


Rabba said: You can even say that the mishna is in accordance 
with the opinion of Rabbi Yosei. Rabbi Yosei states his opinion 
there only with regard to a virginity claim about one’s betrothed, 
to whom he is accustomed, and therefore less inhibited, but with 
regard to his brother’s wife, i.e., a widow, 


Until what point may a man make a claim concerning virgin- 
ity- ona nye sma TY: When a man claims that he had sexual 
relations with his wife and discovered that she was not a virgin, 
if it is a case where she was secluded with him, he may only 


make this claim immediately, i.e., on the following day. However, 
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HALAKHA 


if she was not secluded with him, he may make the claim even 
after thirty days have passed, in accordance with the opinion of 
Rabbi Yosei, whom the halakha follows instead of Rabbi Meir 
(Rambam Sefer Nashim, Hilkhot Ishut 11:15; Shulhan Arukh, Even 
HaEzer 68:10). 
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he is embarrassed with her. Therefore, it is possible that more 
time passed before he engaged in intercourse with her. 


§ The Gemara asks about the halakha that if he has not consum- 
mated the marriage, he is forced to perform halitza: Before he is 
forced to perform halitza, let us force him to consummate the 
levirate marriage. Rav said: The mishna is referring to a case 
where her bill of divorce is already to be found in her hand." 
The yavam has already given her a bill of divorce, but she claims 
that he never consummated the levirate marriage, and that there- 
fore she is not released by the bill of divorce and still requires 
halitza. 


The Gemara raises an objection: If, within thirty days, a yevama 
said: I have not engaged in sexual intercourse with him, then 
whether he says: I did engage in intercourse, or whether he 
says: I did not engage in intercourse, the court forces him to 
perform halitza. If she made this claim after thirty days have 
passed, the court asks him to perform halitza. 


If she says after thirty days: I engaged in sexual intercourse with 
him," and he says: I did not engage in sexual intercourse with 
her, then he releases her with a bill of divorce, because the legal 
presumption is that he did have sexual relations with her. If 
he says: I engaged in sexual intercourse with her, and she says: 
I did not engage in sexual intercourse with him, even if he 
retracted his statement and said: I did not engage in sexual 
intercourse with her, this situation requires both a bill of divorce 
and halitza. The fact that the baraita requires a bill of divorce 
indicates that the entire passage is referring to a case when she did 
not yet have a bill of divorce. 


Rabbi Ami says: When the baraita says that she requires a bill 
of divorce, it means that she requires halitza with her bill of 
divorce" that she already received. Rav Ashi says: There, where 
Rav explained the mishna as referring to a case where she has 
already received a divorce, it is referring to a bill of divorce that 
he gave her for his levirate bond, before he consummated the 
levirate marriage. Upon its reception, it is prohibited to consum- 
mate the levirate marriage, but she still requires halitza. Here, in 
the baraita, it is referring to a bill of divorce that he gave for 
his consummation of the levirate marriage. After he engaged 
in sexual relations with her she becomes his wife and requires a 
regular divorce in order to remarry. 


It was told: A certain couple, a yavam and yevama, who both 
admitted that they had not consummated the levirate marriage, 
came before Rava. Rava said to the Sages who sat before him: 
Arrange halitza for her, and resolve her case. Rav Sherevya said 
to Rava: But it is taught in a baraita that she requires a bill of 
divorce and halitza. He said to him: If this baraita is taught, it 
is taught, and I retract my ruling on account of it. 


HALAKHA 


She says: | engaged in sexual intercourse with him - x71 
bya Main: If the yevama says that the yavam engaged in 
intercourse with her, while he maintains that he did not, she 
does not require halitza because once he has married her, his 
claim is not credible. He does not have the power to cause her 


to be forbidden to all. This ruling is in accordance with the baraita. 
Some authorities (Rashi; Tosafot; Rema) say that within thirty days 
of their marriage, she requires halitza along with a bill of divorce 
(Rambam Sefer Nashim, Hilkhot Yibbum 2:5; Shulhan Arukh Even 
HaEzer 167:6). 


NOTES 


Where her bill of divorce is already to be found in 
her hand - a% nnana nNyi mowa: In the Jerusalem 


Talmud, the same conclusion is ‘reached in a slightly dif- 


erent way. The Gemara there argues that even accord- 
ing to Abba Shaul, who holds that the mitzva of halitza 
akes precedence over the mitzva of levirate marriage, 
it does not make sense to force the yavam to perform 
halitza. For this reason, the Jerusalem Talmud concludes 
hat the case in the mishna is one in which the yavam 
has already divorced the yevama. 


She requires halitza with her bill of divorce — 79% 
mon DY ayer: Some ask: Why is the woman's clairn not 
accepted ‘based on the halakhic principle, known as a 
miggo, that the ability to make a more advantageous 
claim grants credibility to the claim one actually makes? 
In this instance, since she has a bill of divorce, if she says 
nothing, she can marry anyone she likes. This should 
grant her credibility when she says that her yavam did 
not engage in sexual intercourse with her and that 
she requires halitza. The author of the Nimmukei Yosef 
explains that this is a case of a claim supported by a 
miggo contradicted by a legal presumption: There is a 
presumption that within thirty days, the yavam engages 
in sexual intercourse with the yevama. Although the 
general halakha in such situations is uncertain, he argues 
that some legal presumptions are more reliable than oth- 
ers; and strong presumptions, like the presumption that 
sexual intercourse took place within thirty days, override 
a claim supported by a miggo. 


PT PD YEVAMOT : PEREK XIII-112A 285 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


What is the halakha with regard to her rival wife - 
yma AW: In the Jerusalem Talmud, Rabbi Elazar states 
unequivocally that the yavam and yevama do not 
have the power to cause the rival wife to be forbidden. 
Although the claims that they have not consummated 
he levirate marriage affect their own status, these 
claims do not have the power to affect the status of 
others. The reason for this is the legal presumption 
hat a person, and all the more so a husband, does 
not restrain himself from permitted intercourse. The 
yevama requires halitza despite this presumption only 
because of the halakha that a person who claims to be 
subject to a prohibition becomes a forbidden object, 
i.e., is considered subject to that prohibition so long as 
no one else is affected. 


Heaven is between me and you - p WI OWT: 
Rashi, based on the Jerusalem Talmud, explains this 
expression is a metaphor for the woman's claim tha 
her husband does not engage in sexual intercourse 
with her. She is indicating that just as heaven is distan 
rom earth, so too is my husband distant from me. The 
Babylonian Talmud in tractate Nedarim (91a) offers a 
different interpretation of the expression. It means tha 
he husband does not “shoot like an arrow,’ meaning 
hat he cannot ejaculate normally. Some argue tha 
here is no fixed meaning for this expression; the poin 
is that the wife is making some kind of claim about a 
private matter for which no evidence can be provided 
(see Meiri). 


Deals with the matter by way of a request - iwy? 
mpa J: This expression is not entirely clear either. 
Rabbeinu Tam (see Tosafot), in accordance with the 
understanding that the woman's claim is that he canno 
ejaculate normally, explains that the court prays tha 
the man be healed. The Jerusalem Talmud in tractate 
Nedarim explains this phrase to mean that a feas 
should be held in order to make peace between the 
couple. Rabbeinu Hananel explains that this does no 
necessarily mean that there must be an actual feast. The 
point is that the court makes an effort to bring abou 
a reconciliation without compulsion. Rashi apparently 
understands it this way, as well. 

The Ramban explains why the ruling in this case is 
to deal with the matter by way of request, as opposed 
to the previous case where the priest's wife, who claims 
she was raped, must bring evidence to that effect. The 
claim in the previous case is not accepted at all with- 
out evidence as the woman is suspected of desiring 
another man. In contrast, no evidence is available, in 
principle, for the claim that Heaven is between them. 
In addition, her claim could well be motivated by the 
desire to have children, and as such is more credible 
(see Rashba). 
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Hon, son of Rav Nahman, asked Rav Nahman: What is the hala- 
kha with regard to her rival wife?™ If the yavam consummated the 
levirate marriage with his brother's wife, the rival wife is exempted. 
In the event that the yevama who entered levirate marriage says that 
her yavam did not consummate the levirate marriage, is there a need 
for a procedure to exempt the rival wife from the levirate bond? 


He said to him: Just because we force or sometimes ask the hus- 
band to perform halitza in order to remove any uncertainty and 
release the wife, should the rival wife be forbidden to remarry? 
The presumption is that the yavam did consummate the levirate 
marriage but since she denies it, she causes herself to be forbidden 
to marry others without halitza. However, her statement is not 
relied upon to the extent that her rival wife would be forbidden. 


§ Itis taught in the mishna: Ifa woman vows during her husband's 
lifetime to derive no benefit from her yavam, the court forces him 
to perform halitza. We learned in a mishna elsewhere (Nedarim 
gob): At first they said: Three categories of women are divorced 
from their husbands against their will, and even so they receive 
payment of their marriage contract. 


They are: A woman who says: I am defiled to you." When a priest's 
wife tells her husband that she was raped, he is obligated to divorce 
her as she is forbidden to him. Since she became forbidden due 
to circumstances beyond her control, she is entitled to receive 
payment of her marriage contract. Likewise, a woman who says: 
Heaven is between me and you," that is: There are no witnesses 
to the matter, but Heaven will testify that you are incapable of hav- 
ing normal sexual relations with me. Since this is not her fault, she 
receives the settlement in her marriage contract. The same halakha 
applies ifa woman vows: I am withdrawn from the Jews," meaning, 
she vows not to engage in sexual relations with any Jew, because 
conjugal relations are difficult for her. 


The Sages subsequently retracted and said that in order that a 
married woman should not cast her eyes on another man and, in 
order to be with him, ruin her relationship with her husband and 
leave with payment of her marriage contract, these halakhot were 
modified. Rather, a priest’s wife who says to her husband: I am 
defiled to you, must bring evidence for her statement that she was 
raped. A woman who says: Heaven is between me and you, the 
court deals with the matter by way of a request," and the husband 
is not forced to divorce his wife. 


HALAKHA 


What is the halakha with regard to her rival wife — 17172 AN: In 
the case of a yevama whose yavam married her, even if they both 
say within thirty days that he did not engage in intercourse with 
her, her rival wife is still permitted to remarry, on the presumption 
that the levirate marriage was in fact consummated. This halakha 
is in accordance with Rav Nahman's opinion (Rashi; Rabbeinu 
Hananel). Some authorities (Tur, based on Rosh and Rema) say 
that within thirty days, if he claims that he did not have sexual 
relations with her, the rival wife is forbidden to remarry without 
halitza (Shulhan Arukh Even HaEzer 167:6). 


A woman who says: | am impure for you — » IN FIND TMNT: 
If a woman tells her husband that she committed adultery and 
is forbidden to him, she is not believed, and she is not forbidden 
to him. The Sages did not grant credibility to this statement lest it 
provide her with a way to force him to divorce her because she is 
interested in someone else. However, if he believes her, or if there 
is some evidence short of testimony (Rema), he is obligated to 
divorce her though he is not forced to do so. 

A woman who admits to adultery loses the rights to the settle- 
ment in her marriage contract, both the basic sum, any additional 
settlement, and any lost value from her dowry. However, if she was 
raped, she does not lose her marriage settlement in her marriage 
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contract, regardless of whether she is the wife of a priest or a 
non-priest. This halakha is in accordance with the ultimate version 
of the mishna (Rambam Sefer Nashim, Hilkhot Ishut 24:23; Shulhan 
Arukh, Even HaEzer 115:6). 


Heaven is between me and you — 933) Y3 OWT: If a man 
claims that his wife is rebellious and that she withholds sexual 
relations from him while she denies his claim, or if she claims 
that it is he who is withholding sexual relations from her but he 
denies it, the judges excommunicate whoever is lying. If neither 
one admits to lying, they are secluded together in the presence 
of witnesses, and if they still persist with their claims, the judges 
negotiate a compromise between the two parties according to 
the power of the court, in accordance with the ruling that the 
matter is dealt with by way of a request (Rambam Sefer Nashim, 
Hilkhot Ishut 14:16; Shulhan Arukh, Even HaEzer 77:4). 


l am withdrawn from the Jews - DTI 712 3% mona: Ifa woman 

vows to prohibit herself from sexual intercourse with any Jew, her 
husband nullifies his part in the vow and she may engage in inter- 
course with him. If he dies or divorces her, she is forbidden to all 

men. This ruling is in accordance with the mishna (Rambam Sefer 
Hafla‘a, Hilkhot Nedarim 12:8; Shulhan Arukh, Yoreh De‘a 234:68). 
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As for a woman who says: I am withdrawn from the Jews, her 
husband must nullify his part in the vow, that is, the part of the vow 
that concerns him, so that she should be permitted to him, and she 
may have relations with him. But she is withdrawn from all other 
Jews, so that ifhe divorces her, she is forbidden to all. 


A dilemma was raised before the scholars: If the wife said: I am 
withdrawn from the Jews and the husband nullifies his part in 
the vow, what is the halakha with regard to the yavam™ once the 
husband has died? Does this vow apply to him? When she takes 
the vow, does it enter her mind that her husband will die and 
she will happen before a yavam, or not? If she did entertain the 
thought, then the vow applies to the yavam, as the husband’s nulli- 
fication only affects himself, and she must perform halitza. If she 
did not consider the possibility of becoming a yevama, then the vow 
does not apply to the yavam and she can enter into levirate marriage. 
Her vow was directed only against any potential suitors she might 
have if her husband divorced her. 


Rav says: A yavam is not like a husband. She did not intend that 
her vow be directed against him at all, and he may enter into levirate 
marriage with her. And Shmuel says: A yavam is like a husband in 
this respect and the vow applies to him as well, so he must perform 
halitza. Abaye said: Ruling according to Rav’s opinion stands to 
reason, as we learned in the mishna: If a woman vows during her 
husband’s lifetime to derive no benefit from her yavam, the court 
forces him to perform halitza. And if it is the case that it enters 
her mind that the husband will die and she will become a candidate 
for levirate marriage with the yavam, 


the mishna should have said that the court asks the yavam to per- 
form halitza rather than forces him. The court would not force him 
to perform halitza in a case where she deliberately attempted to 
avoid fulfilling the mitzva of levirate marriage. The Gemara answers: 
With what are we dealing here? With a woman who has children" 
with her husband when she vows, so that it did not enter her mind 
to the extent that her children would die, and later her husband 
would also die, and she would happen before his brother for levirate 
marriage. 


The Gemara asks: But if she has no children, what is the halakha? 
Is it that we ask him to perform halitza, but do not force him? If so, 
then instead of teaching the more remote case that if she intended 
to do so, to avoid levirate marriage in the event of her husband’s 
death, even if she vowed during her husband’s lifetime, the court 
merely asks him to perform halitza with her, let the mishna 
distinguish and teach the distinction within this halakha itself, 
as follows: In what case is this statement said? When she has 
children, but if she does not have children, the court merely 
asks him. 


Rather, learn from it that there is no difference between when she 
has children and when she does not have children. Either way the 
court forces him to perform halitza, in accordance with the opin- 
ion of Rav, as there is no assumption that the woman planned to 
avoid levirate marriage unless she says so explicitly. The Gemara 
concludes: Indeed, learn from it that the halakha follows Rav’s 
opinion. 
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NOTES 

What is the halakha with regard to the yavam - oy) 
ma: Rashi interpreted this question as referring to the 
forbidden or permitted status of the yevama in relation to 
the yavam. However, most of the commentaries (Tosafot; 
Tosefot Had Mikammaei; Ramban) accept the interpreta- 
tion of Rabbeinu Hananel that this question refers to the 
manner of bringing about halitza: Is the yavam forced 
to perform halitza or is he merely requested to do so? 


HALAKHA 


| am withdrawn from the Jews...with regard to the 
yavam — D3 ony ya vag Mawr: If a woman vowed to 
prohibit herself from sexual intercourse with any Jew and 
subsequently became a candidate for levirate marriage, 
the yavam is forced to perform halitza, in accordance 
with Rav’s opinion, as the halakha follows him in mat- 
ters of prohibitions. This ruling follows the explanation 
of the dispute in the Gemara provided by Rif and Tosafot 
(Rambam Sefer Nashim, Hilkhot Yibbum 2:15; Shulhan Arukh, 
Even HaEzer 165:2). 


NOTES 
A woman who has children — 03 ay wey moy: The 
Arukh LaNer points out that with regard to levirate mar- 
riage, it is irrelevant whether the woman has children. The 
relevant criterion is whether the husband has children, 
and the Gemara refers here to a woman who has children 
with this husband. 
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The halakhic conclusion concerning marriage of a minor girl is that as long as she 
is married, all the rights and obligations that come with marriage apply to both the 
husband and the wife. The only exception is that these marriages can be dissolved 
not only by means of a divorce or the husband's death, but also by means of refusal 
on the part of the minor girl. This sort of marriage of a minor takes effect only if she 
is mature enough to understand what it means to be married, consents to it, and is 
capable of taking care of the money used in her betrothal. If these conditions are not 
fulfilled, she is not married and does not even need to refuse. 


A minor may refuse both a betrothal and a full marriage, and may do so for more 
than one marriage. The declaration of refusal does not have a fixed text nor does 
it require the presence of a court. It is sufficient that she indicate in the presence 
of witnesses that she does not want to be married, and her marriage is instantly 
dissolved retroactively. Since the refusal annuls the marriage entirely, all prohibitions 
associated with that relationship are dissolved as well. The exception to this is that 
the Sages decreed that she may not remarry a husband who divorced her after she 
was married to another man. 


Since marriages of minors are by rabbinic law, their attendant levirate marriages 
are by rabbinic law as well. The halakha with regard to two minor girls who were 
widowed by childless husbands parallels that of two adult women in every way. 
However, a minor widowed by a childless husband does not have the same status 
as an adult yevama. If the minor is a forbidden relative, her being a yevama does not 
exempt an adult rival wife as it would if both were adults. Even if the other yevama 
is a deaf-mute, whose marital bond also exists by rabbinic law, their statuses are not 
equal. As a result, there are complex arrangements when one yevama is a minor and 
the other a deaf-mute. 


Summary of 
Perek XIII 
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This chapter is largely a continuation of the previous one, as it too deals with the 
marriages of people of unsound mind, specifically the marriages of deaf-mutes and 
imbeciles and the range of problems involved. 


Deaf-mutes, i.e., people who can neither hear nor talk, were considered to be of weak, 
unstable intellect, while imbeciles were assumed to lack mental capacity altogether. 
Naturally, one who is incompetent cannot perform an act of acquisition, including 
betrothal. However, it is possible that the marriages of these unfortunates are valid 
to a certain extent, at least by rabbinic law. Consequently, the status of their relation- 
ships must be clarified, as well as the manner by which a marriage of this kind can 
be terminated. 


In addition to these issues, which are somewhat similar to the problems discussed in 
the previous chapter, other questions are raised that address the particular circum- 
stances of the marriage of a deaf-mute or an imbecile. To be more specific, it is 
possible for one partner of a regular marriage to lose his or her sanity as a result of 
illness. It must be determined whether divorce is possible in these circumstances. 


These discussions lead to numerous secondary problems involving levirate marriage, 
as the validity of marriages of deaf-mutes and imbeciles has repercussions for the 
levirate bond, the exemption of rival wives, and other issues. Furthermore, there is 
a unique problem concerning levirate marriage. In contrast to betrothal or halitza, 
this ritual does not require legal competence. Consequently, there are cases in which 
levirate marriage is possible, whereas halitza and divorce are not. The analysis of these 
issues is the topic of this chapter. 


Introduction to 
Perek XIV 
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MI S H N A With regard to a deaf-mute who married" 


a halakhically competent woman, and a 
halakhically competent man who married a deaf-mute: If either 
man wants to divorce his wife, he may divorce her, and if he 
wants to maintain her" as his wife, he may maintain her. The 
reason why a deaf-mute man can divorce his wife is that just as 
he marries her by intimation, i.e., his marriage is not performed 
by explicit speech, as deaf-mutes rely on gestures, so too, he 
divorces her by intimation." 


Likewise, in the case of a halakhically competent man who mar- 
ried a halakhically competent woman, and she later became a 
deaf-mute: If he wants to divorce his wife, he may divorce her, 
as a wife does not have to have intellectual capacity to receive a 
bill of divorce, and if he wants to maintain her as his wife, he may 
maintain her. If she became an imbecile," he may not divorce 
her, i.e., a bill of divorce is ineffective in this case. If he became a 
deaf-mute or an imbecile" after they were married, he may never 
divorce her, as he does not have the legal competence to give a 
bill of divorce. 


Rabbi Yohanan ben Nuri said: For what reason is the halakha 
that in the case of the woman who becomes a deaf-mute, her 
husband may divorce her," but in the case of the man who 
becomes a deaf-mute, he may not divorce his wife? If the bill of 
divorce written by someone who formerly possessed all his senses 
and later became a deaf-mute is invalid, it stands to reason that it 
should not be valid when she becomes a deaf-mute either. They 
said to him: The man who divorces his wife is not similar to the 
woman who is divorced, as the woman is divorced whether she 
is willing or unwilling. Since the woman's consent is not required, 
she may be divorced even if she is a deaf-mute. And, conversely, 
the man divorces his wife only willingly, and therefore the 
bill of divorce of a deaf-mute, who is not legally competent, is 
ineffective. 


Rabbi Yohanan ben Gudgada’ testified with regard to a female 
deaf-mute whose father married her off when she was a minor, 
which means her marriage was valid by Torah law, that she can 
be divorced with a bill of divorce even when she matures and is 
no longer under her father’s authority, despite the fact that she is 
not legally competent. They said to him: This woman, too, has 
a similar status. In other words, a woman who possessed all her 
faculties and later became a deaf-mute is comparable to a minor 
whose marriage was valid by Torah law and later, when she 
matured and was no longer under the authority of her father, 
received a bill of divorce. Both of these women can receive a bill 
of divorce, in accordance with the principle stated in the previous 
paragraph. 


NOTES 


If he wants to maintain her - op 7¥7 ON: Some commen- 
taries maintain that this section of the mishna is superfluous, 
as this halakha is obvious (Tosafot). However, others claim that 
it does teach a novel halakha, as one might have thought that 
if the halakhically competent man was a priest he may not 
maintain a deaf-mute as his wife, in case she commits licen- 
tious acts due to her incompetence. Although in such a case 
she would be considered like a raped woman, nevertheless 
the wife of a priest who was the victim of a rape is forbidden 
to her husband (Arukh LaNer). 


So too, he divorces her by intimation — m22 Msi KIT 72: 
In the Jerusalem Talmud, it is stated that this refers specifically 


to betrothal by means of money. If, however, the betrothal was 
performed by sexual intercourse, since intercourse constitutes 
a legal act by Torah law, he cannot divorce her with a bill of 
divorce that applies by rabbinic law. Several early commentar- 
ies cite this opinion of the Jerusalem Talmud. However, the 
Babylonian Talmud does not accept this difference between 
the various methods of betrothal. Some commentaries main- 
tain that the Jerusalem Talmud’s opinion does not indicate 
that a deaf-mute's betrothal by intercourse actually applies by 
Torah law. Rather, the idea is that sexual intercourse is such a 
significant act that a mere intimation cannot nullify its effects 
(Keren Ora). 
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HALAKHA 


A deaf-mute who married - xwaw wan: If a deaf-mute mar- 
ried a woman, whether or not she is also a deaf-mute, he can 
divorce her by means of an intimation (Rambam Sefer Nashim, 
Hilkhot Ishut 4:9; Shulhan Arukh, Even HaEzer 121:6). 


The divorce of an imbecilic woman - mbiw 1wa: A man 
may not divorce a woman who became so imbecilic that she 
could no longer look after herself. This was decreed by the 
Sages so that people would not treat imbecilic women in a 
disrespectful manner (Rambam Sefer Nashim, Hilkhot Geirushin 
10:23; Shulhan Arukh, Even HaEzer 119:6). 


If he became a deaf-mute or an imbecile — ix KT Wanna 
mama: Ifa man married a woman, or if a yevama came before 
a man for levirate marriage, and at the time of the marriage 
he possessed all his senses but he later became a deaf-mute 
or an imbecile, the man may no longer divorce his wife (Ram- 
bam Sefer Nashim, Hilkhot Geirushin 2:17; Shulhan Arukh, Even 
HaEzer 121:6). 


The divorce of a female deaf-mute - myn wana: With 
regard to a female deaf-mute, even if she was married before 
she became a deaf-mute, her husband may divorce her, as 
divorce does not require the consent of the wife. This is the 
basic halakha; however, Rabbeinu Gershom decreed that a 
man may divorce his wife only with her consent (Rambam Sefer 
Nashim, Hilkhot Geirushin 10:23; Shulhan Arukh, Even HaEzer 
119:6, and in the comment of Rema). 


PERSONALITIES 
Rabbi Yohanan ben Gudgada — 713733 13 pri *27: Rabbi 
Yohanan ben Gudgada was a Sage from the tribe of Levi, who 
merited to serve in the Temple in Jerusalem. It is related that 
he was a righteous man who went beyond the letter of the law 
and was careful always to eat in a state of ritual purity, which 
is obligatory only when partaking of the Temple offerings. 

After the destruction of the Temple he was still active in 
the school in Yavne, where he testified with regard to several 
ancient customs, as recorded in tractates Eduyyot, Hullin, and 
elsewhere. 

Rabbi Yohanan ben Gudgada had children and grandchil- 
dren who, although born mute due to a hereditary condition, 
were discovered to be great Torah scholars to the extent that 
they were appointed overseers over ritual purity in Jerusalem. 
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NOTES 


Two deaf-mute brothers — pwn prix 3w: These detailed 
cases provide a list of all possible combinations, but in 
terms of their content they offer no original ideas. These 
halakhot are based on three principles. First, deaf-mutes can 
enter into levirate marriage but they cannot perform halitza. 
Second, a man who married a woman by Torah law and 
later became incompetent, e.g., a halakhically competent 
man who became a deaf-mute after his regular marriage 
or levirate marriage, may not divorce his wife. Third, if a 
yevama came for levirate marriage before a man who was 
married by rabbinic law to a relative of hers, he must leave 
both of them, one by means of a bill of divorce and the 
other by means of halitza (Rambam’s Commentary on the 
Mishna). 


HALAKHA 


Two deaf-mute brothers married to...sisters — prx nW 
noms) pxiwa pwn: Several different cases are discussed 
here. The first scenario is that of two brothers who were 
both deaf-mutes, or both halakhically competent, or one 
was halakhically competent and the other was a deaf-mute; 
and they were married to two deaf-mute sisters. The sec- 
ond scenario is that of two deaf-mute brothers who were 
married to two sisters who were both deaf-mutes, or both 
halakhically competent, or one of them was halakhically 
competent while the other was a deaf-mute. In any of these 
cases, if one of the brothers died without children, his wife 
is exempt from levirate marriage due to the prohibition 
against marrying one's wife's sister (Rambam Sefer Nashim, 
Hilkhot Yibbum 7:16; Shulhan Arukh, Even HaEzer 175:13). 


If they were unrelated women — nia 977 ON: If the two 
brothers were married to unrelated women, and one of 
the brothers dies, the surviving brother may consummate 
levirate marriage or perform halitza (Shulhan Arukh, Even 
HaEzer 175:13). 


A halakhically competent man and a deaf-mute married 
to sisters — nim pew wm npa: There are two scenarios 
discussed here. The first scenario involves two brothers, one 
halakhically competent and one a deaf-mute, married to 
wo halakhically competent sisters. In the second scenario 
he halakhically competent brother was married to a hala- 
hically competent sister and the deaf-mute was married to 
a deaf-mute sister, and the deaf-mute brother died childless. 
n both cases, the yevama is exempt from levirate marriage 
due to the prohibition against marrying a wife's sister. If 
he halakhically competent brother died, the deaf-mute 
must divorce his own wife, and there is no remedy for his 
brother's wife, who is forbidden to him forever and cannot 
be released by halitza (Rambam Sefer Nashim, Hilkhot Yib- 
bum 7:17; Shulhan Arukh, Even HaEzer 175:12). 


Brothers married to sisters, one a deaf-mute and one 
a halakhically competent woman — npn) Pw prix 
nnp NPN: If two halakhically competent brothers were 
married to two sisters, one of whom is a deaf-mute and 
the other halakhically competent, and the deaf-mute’s 
husband died, she is exempt from levirate marriage due to 
the prohibition with regard to a wife's sister. If the husband 
of the halakhically competent sister died, the deaf-mute's 
husband must divorce his wife and perform halitza with his 
brother's wife (Rambam Sefer Nashim, Hilkhot Yibbum 7:16; 
Shulhan Arukh, Even HaEzer175:10). 
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The mishna continues: In a case where there were two deaf-mute 

brothers" married to two deaf-mute sisters” or to two halakhic- 
ally competent sisters, or to two sisters, one of whom was a 

deaf-mute and the other one halakhically competent; or in a 

case where there were two deaf-mute sisters married to two 

halakhically competent brothers or to two deaf-mute brothers 

or to two brothers, one of whom was a deaf-mute and the other 
one halakhically competent, all these women are exempt from 

halitza and from levirate marriage. Each of them is forbidden 

to her yavam because he is married to her sister. And if they were 

unrelated women," i.e., the women are not sisters, the men may 
marry them in levirate marriage, and if they want to divorce 

them later, they may divorce them. 


However, if two brothers, one of whom is a deaf-mute and 
other one halakhically competent, were married to two hala- 
khically competent sisters," and the deaf-mute married to the 
halakhically competent sister died, what should the halakhic- 
ally competent brother married to the halakhically competent 
sister do? His brother's wife is released without levirate marriage 
or halitza, due to the prohibition with regard to a wife’s sister. 


If the halakhically competent brother married to the halakhic- 
ally competent sister died, what should the deaf-mute brother 
married to the halakhically competent sister do? He divorces 
his wife with a bill of divorce, as his wife’s sister came before 
him for levirate marriage by Torah law, and the legal status of 
her marriage and her levirate marriage is higher than his own 
marriage, which applies only by rabbinic law. And his brother’s 
wife is forbidden to him forever, and there is no remedy for 
her. He cannot marry her, as by rabbinic law she is the sister of 
his ex-wife, nor can he exempt her by means of halitza, as he 
is a deaf-mute. 


If two halakhically competent brothers were married to two 
sisters, one of whom is a deaf-mute and the other one halakhic- 
ally competent," and the halakhically competent brother mar- 
ried to the deaf-mute sister died, what should the halakhically 
competent brother married to the halakhically competent 
sister do? The deaf-mute sister is released due to the prohibition 
with regard to a wife’s sister. If the halakhically competent 
brother married to the halakhically competent sister died, 
what should the halakhically competent brother married to 
the deaf-mute sister do? He divorces his wife with a bill of 
divorce, as the halakhically competent sister came before him 
for levirate marriage, and the status of her levirate bond is higher 
than the status of his marriage to his wife, a deaf-mute. And he 
releases his brother’s wife, who is not a deaf-mute, by means of 
halitza, as they are both legally competent and can therefore 
perform halitza. 


If two brothers, one of whom is a deaf-mute and the other one 
halakhically competent, were married to two sisters, one of 
whom is a deaf-mute and the other one halakhically competent, 
and the deaf-mute brother married to the deaf-mute sister 
died, what should the halakhically competent brother married 
to the halakhically competent sister do? The deaf-mute woman 
is released due to the prohibition with regard to a wife’s sister. 


If the halakhically competent brother married to the halakhic- 
ally competent sister died, what should the deaf-mute brother 
married to the deaf-mute sister do? He divorces his wife 
with a bill of divorce, which is as valid as their original marriage. 
And his brother’s wife is forbidden to him forever. There is no 
remedy for her, as he may not consummate levirate marriage 
with her because she is the sister of his ex-wife by rabbinic 
law, and he cannot perform halitza with her either, as he is a 
deaf-mute. 
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If two brothers, one of whom is a deaf-mute and the other one 
halakhically competent, were married to two unrelated, halakhic- 
ally competent women," and the deaf-mute married to the hala- 
khically competent woman died, what should the halakhically 
competent brother married to the halakhically competent woman 
do? He either performs halitza or enters into levirate marriage. If 
the halakhically competent brother married to the halakhically 
competent woman died, what should the deaf-mute brother mar- 
ried to the other halakhically competent woman do? He cannot 
perform halitza with her, as he is a deaf-mute. Rather, he marries 
her, and he may never divorce her, as sexual intercourse between a 
yavam and his yevama creates a valid marriage that cannot be broken 
by the bill of divorce of a deaf-mute. 


If two halakhically competent brothers were married to two unre- 
lated women, one of whom is halakhically competent and the other 
one a deaf-mute,” and the halakhically competent brother married 

to the deaf-mute woman died, what should the halakhically com- 
petent brother married to the halakhically competent woman do? 

The brother cannot perform halitza with her, as she is a deaf-mute. 
Rather, he marries the deaf-mute, and if he wishes to divorce her, 
he may subsequently divorce her with a bill of divorce. If the hala- 
khically competent brother married to the halakhically competent 

sister died, what should the halakhically competent brother mar- 
ried to the deaf-mute do? Either he performs halitza or he enters 

into levirate marriage. 


If two brothers, one of whom is a deaf-mute and the other one 
halakhically competent, were married to two unrelated women, 
one of whom is a deaf-mute and the other one halakhically compe- 
tent, and the deaf-mute brother who was married to the deaf-mute 
woman died, what should the halakhically competent brother 
married to the halakhically competent woman do? He may marry 
her if he desires the deaf-mute woman, and if he wishes afterward 
to divorce her, he may divorce her. If the halakhically competent 
brother married to the halakhically competent woman died, what 
should the deaf-mute brother married to the deaf-mute woman 
do? He marries his yevama and may never divorce her, as he does 


not have the legal capacity to end a valid marriage." 
Rami bar Hama said: What is the differ- 


GE MA ence between the case of a deaf-mute man 


and a deaf-mute woman, that the Sages enacted rabbinic marriage 
for them despite their condition," and the case of an imbecilic man 
and an imbecilic woman, that the Sages did not enact marriage 
for them?" As it is taught in a baraita: With regard to an imbecilic 
man and a minor who married women and died, their wives are 
exempt from halitza and from levirate marriage. This indicates that 
the marriages of an imbecile and a minor are of no significance. 


HALAKHA 


A deaf-mute and a halakhically competent brother who 
were married to unrelated women — NiD) pw NPD) Wan: 
If two brothers, one a deaf-mute and the other halakhically 
competent, were married to two halakhically competent, unre- 
lated women, and the deaf-mute died, the yavam may perform 
halitza or consummate levirate marriage. If the halakhically 
competent brother died, the deaf-mute cannot perform halitza; 
rather, he must marry his brother's former wife and can never 
divorce her (Shulhan Arukh, Even HaEzer 172:13). 


Brothers married to a halakhically competent woman and 
a deaf-mute woman - nym nnp Prw priy: This case 
involves two halakhically competent brothers who were mar- 
ried to two unrelated women, one of whom was halakhically 
competent while the other was a deaf-mute. If the deaf-mute’s 
husband died and she came before the yavam for levirate mar- 
riage, the yavam may not perform halitza with her. Rather, he 


marries her, and afterward he may divorce her. If the husband 
of the halakhically competent woman died, she may perform 
halitza or enter into levirate marriage (Shulhan Arukh, Even 
HaEzer 172:14). 


A male deaf-mute married to a female deaf-mute, etc. - wn 
na ngm Wa: This case involves two brothers, where one is a 
deaf-mute and the other is halakhically competent. If the deaf- 
mute man married a deaf-mute woman while the halakhically 
competent brother married a halakhically competent woman, 
and the deaf-mute brother died, the halakhically competent 
brother marries the deaf-mute woman and afterward he may 
divorce her. If the husband of the halakhically competent 
woman died, the deaf-mute enters into levirate marriage with 
the halakhically competent woman and he may never divorce 
her (Shulhan Arukh, Even HaEzer172:15). 


The marriage of deaf-mutes — wan x1: A deaf-mute man 
and woman are not eligible for marriage by Torah law. However, 
the Sages enacted a decree enabling them to marry by rabbinic 
law (Rambam Sefer Nashim, Hilkhot Ishut 4:9; Shulhan Arukh 
Even HaEzer 44:1). 


The marriage of an imbecile — myiw »*x1W»2: IMbeciles are 
ineligible for marriage, both by Torah law and by rabbinic law, 
whether they wish to marry halakhically competent people 
or other imbeciles. Some authorities claim that this halakha 
applies specifically to a full-fledged imbecile; however, the 
marriage of a feeble-minded man is valid (Rema). If a man is 
at times competent and at times incompetent, and his state of 
mind during the betrothal is unknown, his betrothal is doubt- 
fully valid (Rambam Sefer Nashim, Hilkhot Ishut 4:9; Shulhan 
Arukh, Even HaEzer 44:2). 
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HALAKHA 
The marriage of a male minor — oP "x12: If a minor 
betrothed a woman or married her, his action is of no 
consequence, as the Sages did not enact betrothal for 
a minor. There is even a prohibition for a minor boy to 
ive with a woman as his wife. If he transgressed and did 
so, he need not leave her and it is permitted for her to 
stay with him until he matures and they have relations, at 
which point they are considered fully married, according 
o most opinions (Rambam Sefer Nashim, Hilkhot Ishut 11:6; 
Shulhan Arukh, Even HaEzer 43:1, and in the comment of 
Rema, based on Mordekhai). 


The marriage of a female minor — map 12: This sce- 
nario involves a female minor who has | no father, or whose 
ather married her off and then died; or a female minor 
who was divorced while she was a minor. If her mother or 
brothers married her off with her consent, her betrothal 
is not valid by Torah law but it does apply by rabbinic law. 
Therefore, she may leave her husband only by a declara- 
ion of refusal. The Sages enacted a decree enabling this 
ype of a marriage so that people should not treat her in a 
disrespectful manner (Rambam Sefer Nashim, Hilkhot shut 
11:6; Shulhan Arukh, Even HaEzer 155:1). 


NOTES 

The enactment of the Sages with regard to the mar- 
riage of a deaf-mute - wan Waa DSN napa: Rashi 
indicates that the Sages enacted marriage for a deaf-mute 
man so that he will not neglect the mitzva to be fruit- 
ful and multiply. Although a deaf-mute is not obligated 
in mitzvot, as he is not legally competent, the general 
instruction: “He created not a waste; He formed it to be 
inhabited” (Isaiah 45:18), applies to him as well. Appar- 
ently, the Sages enacted this decree for his own good, so 
that he would have someone to help him and attend to 
his needs. 


A deaf-mute, as he will not reach the stage of eligibility 
for marriage — pw) dbs yal xo wn: It cannot be 
suggested that it is possible for someone else to acquire a 
wife on behalf of a deaf-mute by Torah law. The reason is 
that a deaf-mute will never be able to contract a marriage 
himself by Torah law, and therefore no one else can act as 
his agent for this purpose either (Noda Bihuda). 


Perek XIV 
Daf 113 Amuda 


NOTES 


Others would refrain — »y2a%a: Rashi explains that the 
difference between a minor and a deaf-mute is that there 
is a time limit to the refusal of a minor, as she cannot 
refuse her husband once she reaches the age of maturity, 
whereas there is no time limit to the refusal of a deaf-mute, 
as her status is unlikely to change. Other commentaries 
add another reason: Since a deaf-mute is more impaired 
than a minor, if the Sages gave her permission to leave 
her marriage by means of refusal, no one would want to 
marry her (Rashba). 
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The Gemara explains: In the case of a deaf-mute man and a deaf- 
mute woman, where the ordinance of the Sages can be fulfilled, 
i.e., these marriages can be maintained, the Sages enacted mar- 
riage for them. By contrast, with regard to an imbecilic man and 

an imbecilic woman, where the ordinance of the Sages cannot 

be fulfilled, as one cannot live with an imbecilic partner, in accor- 
dance with the well-known saying: A person cannot reside in a 

basket, i.e., in close quarters, with a snake, the Sages did not 

enact marriage for them. 


The Gemara asks: And what is the difference between a minor, 
that the Sages did not enact marriage for him," and a deaf-mute, 
that the Sages did enact marriage for him?" The Gemara 
explains: In the case ofa deaf-mute, as he will not reach the stage 
of eligibility for marriage’ by Torah law, the Sages enacted 
marriage for him. Conversely, with regard to a minor, as he will 
eventually reach the stage of eligibility for marriage by Torah law 
when he matures, the Sages did not enact marriage for him. 


The Gemara raises a difficulty: But there is the case of a minor 
girl, who will reach the stage of eligibility for marriage by Torah 
law someday, and yet the Sages enacted marriage for her, as her 
mother and brothers may marry her off by rabbinic law." The 
Gemara answers: There the Sages issued their decree for a differ- 
ent reason, so that people should not treat her in the manner of 
ownerless property. If she marries, her husband will watch over 
her; if not, she might be treated disrespectfully. 


The Gemara asks: What is the difference between a minor girl, 
that she may perform refusal, i.e., she can retroactively nullify 
her marriage by means of a declaration of refusal of her husband, 
and a female deaf-mute, that she cannot perform refusal, as the 
Sages did not establish the option of refusal in her case? Since the 
marriage of a deaf-mute woman also applies by rabbinic law, why 
didn’t the Sages establish refusal in her case as well? The Gemara 
answers: The reason is that if so, i.e., had the Sages enacted refusal 
for a female deaf-mute, 


others would refrain’ from marrying her at all, as she can issue 
a declaration of refusal indefinitely, whereas in the case of a minor 
there is a time limit with regard to her option of a refusal. 


§ The Gemara further asks: What is the difference between a 
minor girl, that she may partake of teruma" when she is married 
to a priest, and a deaf-mute woman, that she may not partake 
of teruma" when she is married to a priest, despite the fact that 
both of their marriages apply by rabbinic law? As we learned in 
a mishna (Gittin ssb): Rabbi Yohanan ben Gudgada testified 
with regard to a female deaf-mute whose father married her off, 
that she can be divorced with a bill of divorce. And he testified 
with regard to a minor girl, daughter of an non-priest who was 
married to a priest, that she may partake of teruma, whereas a 
deaf-mute woman, it may be inferred, may not partake of teruma. 


A minor girl may partake of teruma - manna mhix mvp: If 
a priest married the daughter of a non-priest she may partake 
of teruma, even if she is a minor who is three years and one day 
old (Rambam Sefer Zera‘im, Hilkhot Terumot 6:3). 


HALAKHA 


A deaf-mute woman may not partake of teruma — FYR NVI 
manna mhix: A deaf-mute woman or an imbecile who is mar- 
ried toa priest may not partake of teruma, even if she is a minor 
married off by her father, due to a rabbinic decree (Rambam Sefer 
Zera‘im, Hilkhot Terumot 6:4). 
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The Gemara answers: The reason that a deaf-mute woman may not 
partake of teruma, even if she is married to a halakhically competent 
priest, is due to a rabbinic decree lest a deaf-mute priest likewise 
feed teruma to his deaf-mute wife." The Gemara asks: And which 
prohibition would that violate? Let him feed her, as he is equivalent 
to a minor who eats meat from unslaughtered animals. This is 
referring to the halakha that there is no obligation to prevent minors 
from committing transgressions. Since a deaf-mute, who is not 
legally competent, has the status of a minor, the same reasoning 
should apply in this case. Consequently, the court should be under 
no obligation to prevent this deaf-mute woman from eating teruma 
unlawfully. 


Rather, it is a rabbinic decree lest a deaf-mute priest feed teruma 
to a halakhically competent wife. Since by Torah law her marriage 
to a deaf-mute man is not valid, she may not eat teruma. The Gemara 
asks: As well, in the case of a deaf-mute priest who wishes to feed 
a halakhically competent wife, let her partake of teruma that 
applies by rabbinic law. There are types of produce from which 
there is no obligation to separate teruma by Torah law, and one sepa- 
rates teruma from them due to rabbinic decree. Just as the marriage 
of this woman is by rabbinic law, she should be permitted to eat 
teruma that applies by rabbinic law. The Gemara answers: It is a 
rabbinic decree, as perhaps he will come to feed her teruma that 
applies by Torah law. 


The Gemara further asks: And what is the difference between a 
minor girl, that she has a marriage contract, and a deaf-mute 
woman, that she does not have a marriage contract?’ The Gemara 
answers: The reason is that if so, if the husband of a deaf-mute 
would be obligated to give her a marriage contract, men would 
refrain from marrying her at all. 


The Gemara asks: And a minor girl, from where do we derive that 
she has a marriage contract? As we learned in a mishna (Bava 

Metzia 67a): With regard to a minor who refuses her husband and 

leaves him," and likewise a woman who is a secondary forbidden 

relative prohibited by rabbinic law," and a sexually underdevel- 
oped woman" who is incapable of bearing children, these women 

have no marriage contract. The Gemara infers: However, any other 
woman who can be divorced by means ofa bill of divorce, and this 

includes a minor girl, is entitled to a marriage contract." 


The Gemara asks: And a deaf-mute woman, from where do we 
derive that she has no marriage contract? As it is taught in a 
baraita: A deaf-mute and an imbecile who married halakhically 
competent women," even if the deaf-mute subsequently regained 
his senses, and the imbecile regained his competence, their wives 
have no claim of anything against them, even if their wives received 
marriage contracts from them. However, if the men wish to main- 
tain these women as their wives after they became fully competent, 
they have a marriage contract from that point onward. 


HALAKHA 


A girl who makes a declaration of refusal — maxa: A minor 
who refuses her husband is not entitled to a marriage contract 
(Rambam Sefer Nashim, Hilkhot Ishut 24:5; Shulhan Arukh, Even 
HaEzer 116:5). 


A woman who is a secondary forbidden relative prohibited 
by rabbinic law — mawi: If a man married a woman who is a 
secondary forbidden ‘relative, she is not entitled to a marriage 
contract, whether or not he was aware that that she is forbidden 
to him (Rambam Sefer Nashim, Hilkhot Ishut 24:2; Shulhan Arukh, 
Even HaEzer 116:4). 


A sexually underdeveloped woman — mato: If a man who 
married a sexually underdeveloped woman was aware of her 
condition at the time of their betrothal, she is entitled to a 
marriage contract like all other women. However, if he did not 
know about her status, she is not entitled to a marriage contract 


(Rambam Sefer Nashim, Hilkhot Ishut 24:2; Shulhan Arukh, Even 
HaEzer 16:3). 


A minor girl divorced with a bill of divorce - baa mex» Mapp: A 
divorced minor has the same status as an adult with respect to a 
marriage contract (Rambam Sefer Nashim, Hilkhot Geirushin 11:16 
and Hilkhot Ishut 3:11; Shulhan Arukh, Even HaEzer 116:6). 


A deaf-mute man and an imbecile who married halakhically 
competent women — ninpa xww Tiwi wan: Ifa deaf-mute 
man ora male imbecile married halakhically competent women, 
even if the deaf-mute gained all his senses, and the imbecile 
became competent, their wives are not entitled to a marriage 
contract. However, if they wish to maintain their wives after being 
healed, the women are entitled a marriage contract of one hun- 
dred dinars (Rambam Sefer Nashim, Hilkhot Ishut 11:6; Shulhan 
Arukh, Even HaEzer 67:10). 


NOTES 

A decree lest he feed her — bry? Kaw m1: If the Sages 
enacted a decree for a man who married a deaf-mute 
woman on account of a deaf-mute man who married 
a halakhically competent woman, why didn’t they also 
issue a decree for an adult man who married a female 
minor on account of a male minor who married an adul 
woman? One explanation is that because the Sages did 
not establish marriage for a minor they did not enac 
a decree on account of this uncommon occurrence 
(Rashi). Others suggest that as the minor eventually wil 
mature and his marriage will be fully valid, the Sages 
did not enact a decree on account of a temporary mar- 
riage (Tosafot). The commentaries explain that these 
two answers are based on a difference of opinion with 
regard to the marriage of a minor. According to Rashi it 
is prohibited to allow a male minor to marry an adult 
woman, whereas according to Tosafot there is no prohibi- 
tion against the marriage of a male minor, and sometimes 
he may even marry ab initio (Tosefot HaRosh; see Meiri). 


A deaf-mute woman has no marriage contract - nwan 
mand ay px: The commentaries discuss this case in light 
of the halakha that it is prohibited to maintain a wife 
without a marriage contract, as this would render her 
insignificant in her husband's eyes. Furthermore, in that 
case the sexual relationship between the couple is con- 
sidered licentious (Rashba). The Rashba answers that this 
decree does not apply to the marriage of a deaf-mute 
man and woman. First, because it is rare for a deaf-mute 
man to divorce his wife, and second, because this prohibi- 
tion is relevant only in cases when the woman knows that 
other women of her stature have a marriage contract, and 
as she does not have one she might feel that she is being 
treated like a prostitute. This is not the case for a woman 
married to a deaf-mute man, as she knows that there is 
no marriage contract in her situation. All the more so for 
a deaf-mute woman, who is certainly not discriminating 
in this regard. 


XPT pD: YEVAMOT: PEREK XIV-113A 2907 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


A halakhically competent man who married a deaf-mute 
or an imbecile - Abiv ix ngn xtaw npa: Ifa halakhically 
competent man married a deaf-mute or an imbecile and 
wrote her a marriage contract, even for one thousand dinars, 
the marriage contract is valid, as it is as though he gave her a 
gift (Rambam Sefer Nashim, Hilkhot Ishut 11:5; Shulhan Arukh, 
Even HaEzer 67:9). 


A deaf-mute woman has no marriage contract - nwa 
mans ay px: Although the Sages instituted rabbinic mar- 
riage for a deaf-mute woman, they did not enact a marriage 
contract for her. Furthermore, she is not entitled to receive 
sustenance from her husband, nor is she entitled to any of 
the conditions normally included in a marriage contract 
(Rambam Sefer Nashim, Hilkhot Ishut 11:5; Shulhan Arukh, Even 
HaEzer 67:8). 


A deaf-mute was in the neighborhood, etc. - mni wan 
31 mawa: If the court permitted the marriage of a deaf- 
mute man, and they wrote a marriage contract for his wife, 
she may take the amount they designated for her (Shu/han 
Arukh, Even HaEzer 67:10). 


The wife of a deaf-mute, he is not obligated to bring 
a guilt-offering for uncertainty on her account - nw 
nbn owy dy pan pre wan: One is obligated to bring 
a guilt-offering for uncertainty only if the forbidden item 
was definitely present and the doubt concerns whether or 
not he performed the transgression. Consequently, with 
regard to one who had relations with a woman who was 
questionably betrothed, since the prohibition has not been 
definitively established, no guilt-offering for uncertainty 
applies. The halakha is in accordance with the first version 
of Shmuel’s statement (Rambam Sefer Korbanot, Hilkhot 
Shegagot 8:2). 


Five may not separate teruma - i» x mwran: Five cat- 
egories of people may not separate teruma, and if they did 
so their action is of no consequence. They are: A deaf-mute, 
an imbecile, a minor, a gentile who separated on behalf of 
a Jew even if he acted with the permission of the Jew, and 
one who separates something that does not belong to 
him without the owner's permission (Rambam Sefer Zera'im, 
Hilkhot Terumot 4:2; Shulhan Arukh, Yoreh De'a 331:30). 


NOTES 


Because he wanted to harm his own property — »25/ 
vD pib nyw: This emphasis is necessary, because it 
might have been thought that the man could claim that 
he erred in writing her a marriage contract as it is a rabbinic 
marriage, and had he known that she is not entitled to a 
marriage contract, he would not have written it. Therefore, 
he Gemara stresses that he gave her the money of his own 
ree will (Nimmukei Yosef). 


The reason is that he wanted, etc. — ^3) A¥TT NaYD: The 
commentaries ask: Wouldn't it have been possible | to reach 
his conclusion from a precise reading of the first part of the 
baraita? The first part of the baraita states that a deaf-mute 
man who married a halakhically competent woman has no 
marriage contract. Isn't it logical that, all the more so, if a 
halakhically competent man married a deaf-mute woman 
there is no marriage contract (Ritva)? The Ritva explains 
that, though the baraita is clear in this regard, the Gemara 
preferred to cite a proof from the section that refers to the 
deaf-mute woman herself. 
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And in the case of a halakhically competent man who married a 
deaf-mute or an imbecile," and he decided to write a marriage 
contract for her, even if he wrote for her one hundred dinars 
her marriage contract is valid, because he wanted to harm his 
own property." In other words, as he acted willingly, despite the 
lack of obligation to do so, this is comparable to one who chooses 
to harm himself and give away property in any other manner; it is 
his prerogative. The Gemara infers: The reason for this halakha is 
that he wanted" to write her a marriage contract, from which it 
may be inferred that if he does not want to write one, she will not 
have a marriage contract." The logic is as stated above, that if so, 
men would refrain from marrying her. 


The Gemara asks: If so, in a case of a halakhically competent 
woman who was married to a deaf-mute, let the Sages enact a 
marriage contract for her, for if so, i.e., if women would not 
receive marriage contracts in this situation, they would refrain 
from marrying deaf-mute men entirely. The Gemara answers: 
More than the man wants to get married, a woman wants to be 
married. Consequently, women will not be too discriminating 
with regard to marriage with a deaf-mute, even if they are not 
entitled to a marriage contract. 


The Gemara relates: There was a certain deaf-mute man who was 
in the neighborhood" of Rav Malkiyyu.° Rav Malkiyyu married 
him to a woman, and he wrote four-hundred dinars for her from 
the property of the deaf-mute as her marriage contract. Rava said: 
Who is as wise as Rav Malkiyyu, as he is a great man who found 
a way to achieve a desirable result by giving her a marriage contract, 
despite the fact that the deaf-mute was not obligated to do so. Rav 
Malkiyyu reasoned as follows: If that deaf-mute man wanted a 
maidservant to attend to him, would we not acquire one for him? 
All the more so here, as there are two advantages, for she will 
attend to his needs both as a maidservant and as a wife. 


§ Rav Hiyya bar Ashi said that Shmuel said: If a man had unwit- 
ting relations with the wife of a deaf-mute, i.e., not knowing that 
she was married, he is not obligated to bring a guilt-offering for 
uncertainty on her account." He is not liable to bring an offering 
that is brought in cases where one is unsure whether he committed 
a sin that requires a sin-offering. A man who unwittingly has rela- 
tions with a married woman must bring a sin-offering, whereas if 
the woman was doubtfully married, he brings a guilt-offering for 
uncertainty. However, the marriage of a deaf-mute is not even 
categorized as a doubtful marriage. 


The Gemara comments: Let us say that the mishna (Terumot 1:1) 
supports Shmuel’s opinion: There are five categories of people 
who may not separate teruma" ab initio, and if they separated 
teruma, their teruma is not considered teruma. They are: A deaf- 
mute, an imbecile, and a minor,’ and one who separates teruma 
from produce that is not his, and a gentile who separated teruma 
from the produce of a Jew even with the Jew’s permission. In this 
last case, his teruma is not considered teruma, because a gentile 
cannot be appointed as an agent to separate teruma, and all the 
more so he cannot separate teruma on his own. This shows that the 
actions of a deaf-mute have no effect, and are not even considered 
of doubtful validity. 


BACKGROUND 


Rav Malkiyyu — van at: Almost nothing is known about 
his Sage aside from what can be inferred from this passage, 
i.e., that he was an important scholar and a contemporary of 
Rava. Rav Malkiyyu is mentioned several times in the Talmud 
as transmitting traditions in the name of Rav Ada bar Ahava. 
Since both Rav Malkiyyu and a Sage with a very similar name, 
Rav Malkiyya, cite statements in the name of Rav Ada bar 
Ahava, they are the subject of several discussions in the 
Talmud that explore who exactly said which halakha. 
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A deaf-mute, an imbecile, and a minor — ppp Avi wyn: The 
members of these three categories are frequently grouped 
together, either because of their limited intellectual capacity 
or due to their inability to act responsibly. Deaf-mutes, imbe- 
ciles, and minors are not obligated to perform mitzvot, nor are 
they held responsible for any damage they may cause. They 
also lack the legal capacity to act as agents. Although all three 
categories are often mentioned together, there are many differ- 
ences between the halakhot governing each of them. When 


the Sages refer to an imbecile, they mean someone who has 
no intelligence at all, in halakhic terms, and who is therefore 
exempt from all mitzvot and liabilities. When they refer to a 
deaf-mute, they mean someone of limited intelligence. This 
was a consequence of the deaf-mute's inability, in ancient times, 
to communicate with his surroundings. Although he is not 
obligated in mitzvot, the Sages imposed certain strictures with 
regard to the deaf-mute, and there are circumstances in which 
he can facilitate the fulfillment of mitzvot by others. 
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The Gemara responds: This is no proof, as with regard to teruma, 
Shmuel said his statement in accordance with the opinion of 
Rabbi Elazar." As it is taught in a baraita that Rabbi Yitzhak 
said in the name of Rabbi Elazar: The teruma of a deaf-mute is 
not released into a non-sacred status, because it is uncertain. 
Rabbi Elazar does not maintain that the actions of a deaf-mute 
have no consequence whatsoever. The Gemara asks: If Shmuel 
maintains, in accordance with the opinion of Rabbi Elazar, that 
a deaf-mute is competent, let him also obligate a man who has 
relations with the wife of a deaf-mute to bring a guilt-offering 
for uncertainty." 


The Gemara answers: We require one piece from two pieces." 
Shmuel maintains that one is not liable to bring a guilt-offering 
for uncertainty in every case where there is doubt whether or not 
there was a transgression, and where one would be liable to bring 
a sin-offering if it were certain that there was a transgression. 
Rather, a guilt-offering for uncertainty is brought if, for example, 
one had two pieces of meat before him, one of which was defi- 
nitely forbidden while the other was permitted, but he does not 
know with certainty which one he ate. However, when the doubt 
involves a single item or action, which may or may not have been 
prohibited, in that situation one does not bring a guilt-offering 
for uncertainty. In the case discussed here, the doubt concerning 
the wife of a deaf-mute does not involve a choice between an 
action that is prohibited and one that is permitted. Rather, it 
depends on the status of the woman’s marriage. 


The Gemara asks: And does Rabbi Elazar need a case involving 
one piece from two pieces to render one liable to bring a guilt- 
offering for uncertainty? But isn’t it taught in a baraita that Rabbi 
Elazar says: With regard to a koy,’ a kosher animal with charac- 
teristics of both a domesticated animal and a non-domesticated 
animal, one is obligated to bring a guilt-offering for uncertainty 
for eating its forbidden fat. Certain fats, which are permitted in 
the case of a wild animal, are prohibited if they are from a domes- 
ticated animal, and one who partakes of them is liable to bring a 
sin-offering. Since a koy is of uncertain status, one must bring 
a guilt-offering for uncertainty for eating its fat. This shows 
that Rabbi Elazar maintains that one brings a guilt-offering for 
uncertainty even for a doubt involving one item or action. 


The Gemara answers: Shmuel holds in accordance with the 
opinion of Rabbi Elazar in one matter, the status of a deaf-mute, 
and disagrees with him in one other matter, the halakha of a 
guilt-offering for uncertainty. 


Said in accordance with Rabbi Elazar — 9315 12X1 KT 
awe: Some commentaries are puzzled by the unusual style 
of the Gemara here (Ritva). The Gemara is seeking a proof for 
pinion, and yet the suggested proof is rejected not 
is of his own statement but in light of a different 
that is not explicitly mentioned by Shmuel himself. 
However, there is a different version of the text, which resolves 
ty (Ba'al Halakhot Gedolot). According to this ver- 
sion, the mishna is not cited in support of Shmuel’s opinion 
estion: Why was it necessary for Shmuel to issue his 
when this halakha can be derived from an explicit 
he Gemara proceeds to answer this question by 
attributing a different opinion to Shmuel. 
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A guilt-offering for uncertainty — nbn ows: The guilt- 
offering for uncertainty is mentioned in the Torah (Leviticus 


5:17-19), while the details of its halakhot are explained mainly 
in tractate Karetot. The Torah itself does not specify the trans- 
gression for which one is liable to bring this offering. However, 
itis a tradition of the Sages that a guilt-offering for uncertainty 
is brought for an action that is possibly a sin. The performance 
of this action renders the unwitting sinner liable to bring a 
fixed sin-offering. As long as it remains unknown whether or 
not one committed the transgression, he must bring a guilt- 
offering for uncertainty. If it subsequently became known 
to him that he definitely sinned, at that stage he brings a 
sin-offering. The doubt referred to here does not involve the 
basic existence of the prohibition, but whether he actually 
committed the transgression. If the doubt involved the basic 
existence of the prohibition, e.g., the fat of a koy, this is a not 
a doubt for which one is obligated to bring a guilt-offering 
for uncertainty. 


One piece from two pieces — nian nwa ANN: One is 
iable to bring a guilt-offering for uncertainty only in a case 
hat involves a doubt concerning an established prohibition. 
An example is the case where there were two pieces of meat 
placed before an individual, one of which is definitely forbidden 
at and the one of which is definitely permitted fat, and he does 
not know which one of them he ate. However, if there was only 
one piece of meat before him, which is doubtfully forbidden fat, 
he is exempt from bringing a guilt-offering for uncertainty. For 
his reason one who ate the fat of a koy is exempt, as its status 
is doubtful, for it has characteristics both of anon-domesticated 
animal and of a domesticated animal. The halakha is not in 
accordance with the opinion of Rabbi Elazar (Rambam Sefer 
Korbanot, Hilkhot Shegagot 8:2-3). 


Koy - 3: Many problems arise in Hi to identify the koy. It 
is mentioned numerous times in the Mishna and the Gemara, 
not because it is a common animal, but rather because it is 
useful in discussions that explore the parameters and limits of 
the laws of domestic animals versus wild animals. As early as 
the mishnaic period, the Sages disagreed on the identification 
of the koy. Some maintain that it is a hybrid born to a deer or 
another kosher wild animal and a goat. 

According to many researchers, the koy is identified as the 
water buffalo. There are allusions to this identification in some 
medieval rabbinic sources. Others reject this idea and claim that 
water buffalo did not live in Eretz Yisrael during the time of the 
Mishna, when the koy was first mentioned. Others maintain 
that the koy is the mouflon, a subspecies of wild sheep, though 
there are a number of opinions as to the specific subspecies of 
mouflon it may be. There is also uncertainty with regard to both 
the origin of the term koy and its proper vocalization. 


Water buffalo 


Mouflon 
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NOTES 

He may betroth — wpa x12 WT: The commentaries ask why 
isn't she divorced due to the fact that her forbidden status is a 
compound uncertainty: It is doubtful whether her betrothal 
occurred when she was healthy, for she might have been 
incompetent at the time, and even if she was competent at 
the time of her betrothal, perhaps she was competent when 
she was divorced (Rabbi Akiva Eiger). This question is based 
on the principle that in a case of a compound uncertainty the 
lenient option is generally accepted. Rabbi Akiva Eiger answers 
that the concept of a compound uncertainty applies only when 
the two uncertainties came into effect simultaneously, whereas 
in this case the events occurred at different times. Consequently, 
each uncertainty is judged on its own merits. 


HALAKHA 
Divorce for one who is imbecilic — npiv *wrya: If someone's 
wife became imbecilic and she cannot guard her bill of divorce, 
according to all opinions he cannot divorce her. He remains 
obligated in all the monetary commitments of a man to his 
wife (Helkat Mehokek). 

If she is able to guard her bill of divorce but does not know 
how to take care of herself, it is prohibited to divorce her until 
she recovers, so that people will not treat her in a disrespectful 
manner. Therefore, he must leave her in her current status, and 
marry another woman. In those places where the ban of Rab- 
beinu Gershom is in effect, one must request special permission 
rom one hundred rabbis to marry a second woman. In this case 
he is not obligated in food, clothing, or conjugal rights, nor in 
he other commitments set forth in her marriage contract. If 
he transgressed and divorced her, she is divorced, and he is not 
obligated to care for her anymore. Some authorities maintain 
hat she is not divorced even after the fact (Rema, citing Rashba 
and Ra’avya). Nowadays, when the ban of Rabbeinu Gershom 
hat one may not divorce a woman against her will is in effect, 
all the monetary obligations toward a wife certainly apply to 
him according to all opinions (Helkat Mehokek). Even if the 
rabbis permit him to marry another woman, he must guarantee 
hat he will take care of his imbecilic wife. If he did divorce her, 
he should deposit the bill of divorce with the court and sign a 
guarantor’s document for the payment of her marriage settle- 
ment. In a case where a man’s wife is at times competent and at 
imes imbecilic, if he divorced her when she was competent, the 
bill of divorce is valid (Rambam Sefer Nashim, Hilkhot Geirushin 
10:23; Shulhan Arukh, Even HaEzer 119:6). 
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And there are those who say a different version of the above 
discussion. Rav Hiyya bar Ashi said that Shmuel said: If a 
man had unwitting relations with the wife of a deaf-mute, he 
is obligated to bring a guilt-offering for uncertainty on her 
account, due to the doubt. The Gemara raises an objection: 
Five categories of people may not separate teruma, etc., which 
indicates that the actions of a deaf-mute have no legal effect. The 
Gemara answers that Shmuel maintains his opinion in accor- 
dance with the opinion of Rabbi Elazar, that the teruma of a 
deaf-mute is considered teruma that is of doubtful legal status. 


Rav Ashi raised a dilemma: What is the reason for the opinion 
of Rabbi Elazar? One possibility is that it is obvious to him that 
the mind of a deaf-mute is weak. However, he is uncertain as 
to whether his mind is clear. In other words, although a deaf- 
mute is weaker intellectually than an average person, and he does 
not understand everything, nevertheless he is aware of what he 
is doing with regard to certain undertakings. 


Or perhaps his mind is not clear, i.e., he cannot achieve full and 
clear understanding, and yet he is always of one mind. In other 
words, a deaf-mute functions at the same level of intellectual 
capacity every day. Rav Ashi explains the other possibility: Or 
perhaps it is obvious to Rabbi Elazar that the mind of a deaf- 
mute is weak and his mind is unclear, but in this case here, this 
is Rabbi Elazar’s reasoning: Since he is at times competent and 
at times imbecilic, without clarity of mind, i.e., he does not func- 
tion at the same level of understanding every day, therefore the 
teruma of a deaf-mute is considered teruma that is of doubtful 
legal status. 


The Gemara asks: What is the practical difference how one 
defines the intellectual capacity of a deaf-mute? The Gemara 
answers: It makes a difference with respect to divorcing his wife 
with a bill of divorce. If you say that a deaf-mute has one con- 
sistent mind, his divorce is equivalent in status to his betrothal. 
Since he had a weak mind at the time of his betrothal, he has the 
same level of competence at his divorce and therefore he may 
divorce his wife. 


But if you say that he is at times competent and at times imbe- 
cilic, he may betroth’ a woman, as the Sages are stringent and 

assume that he was healthy and of clear mind at the time; however 

he cannot divorce her, due to a concern that he was competent 

when he betrothed her but he is incompetent now. If so, what is 

Rabbi Elazar’s reasoning? No solution is found, and therefore the 

Gemara states that the dilemma shall stand unresolved. 


§ The mishna taught that one whose wife became imbecilic may 
not divorce her." Rabbi Yitzhak said: By Torah law, an imbecilic 
woman may be divorced, just as it is in the analogous case of a 
halakhically competent woman who was divorced against her 
will. Since there is no need for a woman to agree to receive a bill 
of divorce, an imbecile’s lack of sound mind does not prevent her 
from being divorced. And if so, what is the reason that the Sages 
said that an imbecilic woman may not be divorced? The reason 
is so that people should not treat her in the manner of owner- 
less property. Since she is not of sound mind and has no husband 
to protect her, there is a concern that people might treat her in a 
disrespectful fashion. 
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The Gemara inquires: What are the precise circumstances of this 
case? If we say that this woman knows how to guard her bill of 
divorce, i.e., she understands the concept of a bill of divorce, and 
she also knows how to take care of herself, would people treat her 
in the manner of ownerless property? She is capable of protecting 
herself. Rather, the mishna is evidently referring to a woman who 
does not know how to guard her bill of divorce, nor does she know 
how to take care of herself. 


The Gemara asks: Is it correct that by Torah law an imbecilic 
woman may be divorced? But didn’t a Sage of the school of Rabbi 
Yannai say, with regard to the verse: “He shall write her a bill of 
divorce and give it into her hand” (Deuteronomy 24:3), that this 
refers only to a woman who has a hand, i.e., she has enough intel- 
lectual capacity to accept a bill of divorce for herself. This serves to 
exclude this imbecilic woman, who does not have a hand to accept 
her divorce for herself. 


And the school of Rabbi Yishmael taught this slightly differently. 
The verse continues: “And send her out of his house” (Deuteron- 
omy 24:3); this indicates that one may divorce only the type of 
woman whom he will send away and she will not return. It serves 
to exclude this imbecilic woman, as he will send her away and she 
will return, as she does not understand the concept of divorce. 


The Gemara explains: No, Rabbi Yitzhak’s halakha is necessary in 
the case of a woman who knows how to guard her bill of divorce 

but does not know how to take care of herself. By Torah law this 

imbecilic woman may be divorced, as she knows how to safe- 
guard her bill of divorce, and yet the Sages said that her husband 

should not divorce her, so that people should not treat her in the 

manner of ownerless property, because she does not know how to 

take care of herself. 


Abaye said: The language of the mishna is also precise in this case, 
as it teaches" with regard to this woman that if she became an 
imbecile he may not divorce her; and yet, with regard to the 
husband, the mishna states that if he became an imbecile he may 
never divorce her. What is different here, that the mishna teaches 
using the word: Never, and what is different there, that it does not 
teach: Never? Rather, one can learn from here that this halakha, 
that an imbecilic man may not give a divorce, applies by Torah law, 
and this one, that a man may not divorce an imbecilic woman, 
applies by rabbinic law, and therefore the mishna does not add the 
phrase: Never. 


§ The mishna taught that Rabbi Yohanan ben Nuri said: What is 
the reason that the husband of a woman who became a deaf-mute 
may divorce her, whereas a man who becomes a deaf-mute may not 
divorce his wife? A dilemma was raised before the scholars with 
regard to the opinion of Rabbi Yohanan ben Nuri: Is it obvious to 
him that a deaf-mute man may not divorce his wife, and he raised 
his dilemma with regard to a woman, i.e., why she may be divorced 
if she is a deaf-mute? Or perhaps, it is obvious to him why one may 
divorce a deaf-mute woman, and he raised his dilemma with regard 
to a deaf-mute man, i.e., why he may not divorce his wife. 


The Gemara cites a proof: Come and hear from what the Rabbis 
said in response to Rabbi Yohanan ben Nuri: The man who 
divorces his wife is not similar to the woman who is divorced, as 
the woman is divorced whether she is willing or unwilling, and 
the man divorces his wife only willingly. Learn from here that 
Rabbi Yohanan ben Nuri raised his dilemma with regard to a deaf- 
mute man, not a woman, as the reply of the Rabbis is referring to 
the man, not the woman. The Gemara rejects this proof: On the 
contrary, from the fact that the Rabbis said to him: This woman, 
too, has a similar status, one can learn from here that he raised his 
dilemma with regard to a deaf-mute woman. 
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NOTES 


And give it into her hand — a yn: The hand referred 
to here is a concept that exists in various areas of halakha. 
Basically, it refers to the legal ability to accept and acquire 
an item from others. Someone described as having a 
hand is considered to be legally competent, whereas 
one described as not having a hand is considered as if 
he is without intellectual capacity and cannot acquire 
items for himself. The commentaries discuss whether 
Rabbi Yannai’s statement and that of the school of Rabbi 
Yishmael teach the same idea in different forms or if each 
exposition offers a unique meaning (Tosafot). One issue 
is that it is unclear whether the school of Rabbi Yishmael 
maintains that the acceptance of a bill of divorce is a type 
of acquisition that requires legal competence. 

This issue can be discussed from a different perspec- 
tive: According to the opinion of the school of Rabbi 
Yannai, is it sufficient for the divorced woman to have a 
hand? The practical relevance of this question concerns 
an imbecilic minor, as although she might return to her 
husband after a divorce, thereby demonstrating mental 
incompetence, nevertheless she has a legal hand via her 
father (see Nimmukei Yosef and Keren Ora). 


It is also precise, as it teaches — anpt 02 xP: If a bill 
of divorce is invalid by Torah law, ‘the wife cannot be 
divorced with that document, which means that even if 
she left and married another man with whom she bore 
children, the second marriage is entirely invalid and the 
children are mamzerim. However, if the mishna does 
not state the term: Never, this is an indication that if he 
transgressed and divorced his wife, the divorce is effective 
after the fact (Ritva). 
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HALAKHA 


And he said to her, take this promissory note, she is divorced, 
etc.- "151 nvr şt “a m ain wy D ay vAN: When a husband 
divorces his wife, he must make it clear that he is giving her a 
bill of divorce. If he gave the document to her but said it was a 
promissory note, she is not divorced, unless he told her afterward 
that it is a bill of divorce or if witnesses were aware of this fact from 
the outset. Some commentaries (Beit Shmuel) maintain that the 
woman must know at the time that she receives the documen 
that she is divorced by means of this bill of divorce, or she mus 
be informed by the witnesses (Shulhan Arukh, Even HaEzer 136:5, 
and in the comment of Rema). 
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Rather, Rabbi Yohanan ben Nuri spoke to the Rabbis in accor- 
dance with their statement, i.e., he formulated his statement 

so as best to argue with their opinion, as follows: According 

to my opinion," just as a deaf-mute man cannot divorce his 

wife, so too a deaf-mute woman cannot be divorced. However, 
according to your opinion, what is the difference between the 

case of a deaf-mute woman and the case of a deaf-mute man? 

They said to him: The man who divorces his wife is not similar 

to the woman who is divorced. 


The mishna taught: Rabbi Yohanan ben Gudgada testified that 
in the case of a deaf-mute minor whose father married her off, 
which is a marriage that is valid by Torah law, she may neverthe- 
less be divorced once she matures. Rava said: From the testi- 
mony of Rabbi Yohanan ben Gudgada" one may learn that if 
a husband said to witnesses: See this bill of divorce that I am 
giving my wife, and yet he said to her: Take this promissory 
note, she is divorced," despite the fact when he gave his wife 
the bill of divorce she did not know what it was. 


This halakha is derived from Rabbi Yohanan ben Gudgada’s 
statement in the following manner: Didn’t Rabbi Yohanan ben 
Gudgada say that we do not require her consent, as there is 
no need for the woman to understand that she is receiving a bill 
of divorce? Here, too, we do not require her consent, and 
even if she believes that she is receiving a bill of debt, she is 
divorced. The Gemara asks: Isn’t it obvious that there is no 
need for the woman's consent? What is the novel element in 
Rava’s statement? 


The Gemara answers that Rava’s statement is necessary, lest you 
say: From the fact that the husband said to her: Take this 
promissory note, he has thereby nullified the bill of divorce. 
Rava therefore teaches us that this is not the case, for if it is so, 
that he nullified the bill of divorce, he would have said so to the 
witnesses. And from the fact that he did not say this to the 
witnesses, he evidently did not nullify the bill of divorce at all. 
And the reason that the husband said this, i.e., that she should 
take this bill of debt, it was due to shame that he said this to 
her, as he meant to divorce her all along, but he did not want 
her to know at the time what he was doing. 


The Gemara relates a story: Rav Yitzhak bar Bisna lost the 
keys to the study hall, and therefore they could not come into 
the study hall from the public domain on Shabbat. It was 
impossible to open the synagogue, as they could not bring the 
key because it is prohibited to carry in the public domain. He 
came before Rabbi Pedat to ask what to do. Rabbi Pedat said 
to him: Go 


NOTES 


Rabbi Yohanan ben Nuri... 


according to my opinion - *37 
pth 12 pani: The Jerusalem Talmud indicates that Rabbi 
Yohanan ben Nuri reasons as follows: Although there is no 
need for the consent of a competent woman for her divorce, 
nevertheless a woman who lacks intellectual capacity cannot 
be divorced. This is similar to the principle: Whatever is fitting 
to be mixed, mixing is not indispensable for it, and whatever 
is not fit to be mixed, mixing is indispensable for it. In other 
words, certain requirements do not have to be performed in 
practice, but the option to perform them must be available 
in potential. This principle, which was originally stated with 
regard to meal-offerings, was also extended to other halakhic 


From the testimony of Rabbi Yohanan ben Gudgada, 
etc. - ^3) KTT ja po 7 bw inn: The commentaries 
point out that Rava’s statement is not a direct outcome of 
Rabbi Yohanan ben Gudgada's testimony (Tosafot). Rava's 
statement includes the new line of reasoning that even if 
the husband expressly told his wife that it is a bill of debt, he 
has not thereby nullified the bill of divorce. The connection 
between the two halakhic rulings should be understood as 
follows: From Rabbi Yohanan’s statement one can derive that 
there is no need at all for the woman's awareness in order for 
her divorce to be valid, and Rava advanced a novel halakha 
on this basis of this reasoning (Rashba). 


areas. In this case it means that for divorce to be effective, the 
woman must be legally competent, even if it is performed 


without her consent in actuality. 


Perek XIV 
Daf114. Amuda 


xt on hardy why ry 137 
Koby “at nD - ab mown 
ma px niba baix PPP DP 
yop KDY wom pus pt 
xa” pdn DIK VIN Nb mh 
xha "opin } Kag” nnan b 

piit inaa win iman 


iyxw yyya - WYA ar WN 
pan mpa- Py ap 


PX - Mash Kaw va yaw xn 
PAI bye "max b Dix 
PP omy inpaw pry 290 
aA by” bongi nia xan 

iy inpawy 


nyt by mya :ymy 37 TX 
by nyipat ia aa NNT VIX 
KIYIK A NW oD Dew NYT 

“VAY ADIT 


This file may not be reproduced or distributed in any form without express permission from the publisher 


and lead boys and girls and let them walk there where the keys 
were lost, and if they find the keys they will bring them to 
you of their own accord, without you saying anything to them. 
The Gemara comments: Apparently, Rabbi Pedat maintains 
that with regard to a minor who eats meat from unslaughtered 
animals" or violates other prohibitions, the court is not com- 
manded to prevent him from doing so." The Gemara comments: 
Let us say that the following source supports his opinion: A 
person may not tell a child on Shabbat: Bring me a key," or: 
Bring me my seal from the public domain. However, he may 
allow the child to detach plants and allow him to throw in the 
public domain. This shows that one need not be strict with a child 
who transgresses a prohibition, but one may not tell a child to 
transgress a prohibition. 


The Gemara rejects this suggestion: Abaye said that this is no 
proof, as it is possible that detaching plants is referring to an 
unperforated flowerpot," as the prohibition against detaching 
plants from a vessel of this kind applies by rabbinic law. Similar, 
when it states: Throw, this can be referring to throwing in a 
karmelit rather than the public domain. A karmelit is an inter- 
mediate domain between public and private domains, which has 
the status of a public domain by rabbinic law. However, perhaps 
one is obligated to stop the child if he is transgressing a Torah 
prohibition. 


The Gemara further suggests: Come and hear the following 
statement (Shabbat 121a): If a gentile comes to extinguish" a 
Jew’s fire on Shabbat, one may not say to him: Extinguish, or: 
Do not extinguish, because responsibility for his rest is not 
incumbent upon the Jew. However, if a Jewish child comes 
to extinguish a fire on Shabbat, they do say to him: Do not 
extinguish, despite the fact that he is not yet obligated in mitzva 
observance, because responsibility for his rest is incumbent 
upon the Jew. This shows that one must prevent a minor from 
violating a Torah prohibition. 


Rabbi Yohanan said: ‘This is referring to a minor who is acting 
with his father’s consent. Even if the father did not tell him 
explicitly what to do, the child is aware of his father’s wishes, and 
acts on his behalf. The Gemara asks: The same reasoning can be 
applied with regard to a gentile, that he acts with the Jew’s 
consent, and yet in this case is it permitted for him to perform 
labor on behalf of a Jew? The Gemara answers: A gentile acts in 
accordance with his own wishes. As an adult he is responsible 
for his own decisions and is not considered to be following the 
instructions of others. 


HALAKHA 


A minor who eats meat from unslaughtered animals - jb? 
nba baix: If a minor is eating meat from unslaughtered 
animals, the court is not commanded to separate him from 
he forbidden food. However, his father is commanded to 
reprimand him and stop him. Furthermore, it is prohibited to 
eed forbidden food to a minor directly, even if the prohibi- 
ions apply by rabbinic law. Likewise one may not let a minor 
become accustomed to desecrating Shabbat and Festivals, 
even with respect to an action prohibited by rabbinic law. 
The halakha is in accordance with the opinion of Rabbi Pedat, 
not that of Abaye, who maintains that this obligation to warn 
children does not apply to rabbinic prohibitions. Some claim 
hat if the minor has reached the suitable age for education, 


the court is obligated to prevent him from transgressing 
(Rema, based on Tosafot), while others say that the mitzva of 
education applies to the father alone. Apparently, the Ram- 
bam rules in accordance with the opinion of Abaye (see Kesef 
Mishne; Rambam Sefer Zemanim, Hilkhot Shabbat 12:7, 24:11 
and Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 17:27; Shulhan 
Arukh, Yoreh De‘a 373:1). 


A gentile comes to extinguish — niaz kaw ra: If a gentile 
wants to extinguish a fire on Shabbat, one need not prevent 
him from doing so. However, if a minor tries to do so, one 
should object, as he does not act of his own accord but with 
his father’s approval (Rambam Sefer Zemanim, Hilkhot Shabbat 
12:7; Shulhan Arukh, Orah Hayyim 334:25). 


NOTES 


A minor who eats meat from unslaughtered animals - jo? 
nbn baix: The early commentaries and later commentaries 
analyze this issue at length. Since the Gemara does not arrive 
at a clear conclusion, there are various opinions in this regard. 
One problem concerns the option of actively feeding a minor 
food that is forbidden by rabbinic law, with some authori- 
ties maintaining that it is permitted for one to do so (Rashba). 
Another issue is the possible difference between a court and 
the father of a minor. Some maintain that there is no distinction 
in this regard, as in any case when the court is not obligated to 
prevent a minor from eating the forbidden food, his father is 
not commanded to do so either (Tosefot Rid). Conversely, others 
indicate that the obligation of a father is greater than that of a 
court, due to reasons that go beyond the mitzva of education 
in the narrow sense of the term (Rambam). The underlying 
reasoning for this claim is that the Sages have said that a father 
must accustom his minor child to the performance of positive 
mitzvot, and therefore a minor cannot eat animal carcasses 
and at the same time practice the mitzvot of ritual fringes and 
prayer (Ritva). The commentaries add that this difference is not 
surprising, as a father is obligated to educate his son in the per- 
formance of mitzvot, while the function of the court in general 
is to prevent minors from transgressing (Yam shel Shlomo). 

n addition, the Sages were concerned about habit-forming 
behavior, and they therefore prohibited minors from certain 
actions, so they should not be used to them when they mature. 
Consequently, although it is not obligatory by Torah law to 
separate a minor from forbidden items, one must do so by 
rabbinic law (Tosefot Rid; Rashba; see also the comments of the 
Rashba in his Responsa). This reason for separating a minor from 
prohibitions applies solely to children. Because a deaf-mute 
and an imbecile typically remain in that condition permanently, 
the concern of habituation does not apply to them. 


Bring me a key, etc. — ^3) NAD b am: The commentaries 
note the change in the mishna, which initial y says that an adult 
may not say to the minor: Bring me a key, etc. Subsequently, it 
states that he may allow him to pluck plants and throw in the 
public domain, which is apparently an entirely different case 
(Rashba). The Rashba explains that the halakha is stated in this 
fashion because if a father says: Bring me the key, this can be 
performed in a manner that does not constitute a prohibition 
by Torah law, e.g., he can carry it a distance of less than four 
cubits each time. This is not the case for plucking plants or 
throwing. Consequently, in the first clause the tanna is teaching 
that a father may not instruct his son in this manner even if he 
will not definitively perform a transgression. In the latter clause, 
he is stating that the adult does not have to interfere with the 
minor's behavior even when he is violating a prohibition that 
applies by Torah law. 


Detaching plants is referring to a...flowerpot - yxya whin: 
Abaye does not necessarily dispute Rabbi Pedat's halakha in 
practice. This is because there is a difference between a case 
where the father is present and the son believes he is perform- 
ing his father’s will, and the incident involving Rabbi Pedat, 
where the children went alone and returned the keys of their 
own accord (Tosefot Rid). 
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NOTES 


They were lenient with regard to doubtfully 
tithed produce - bon x212: The commentaries 
analyze this issue in the following terms: The Sages 
may have been lenient in the case of doubtfully 
tithed produce simply because this prohibition 
applies by rabbinic law. Alternatively, perhaps 
one is usually stringent even with regard to rab- 
binic laws, but because doubtfully tithed produce 
involves an additional stringency, the halakha is 
more lenient here than in cases of other rabbinic 
prohibitions (see Kovetz Hearot). 


A child may...suckle from a gentile woman - 734 
mia12...Pi9H: Some commentaries hold that there 
is a prohibition against breastfeeding from a gen- 
ile woman, which is compared here to breastfeed- 
ing from a non-kosher animal (Rabbeinu Hananel). 
By contrast, most early commentaries maintain 
hat breastfeeding from a gentile woman does 
not constitute a prohibition any more than breast- 
eeding from a Jewish woman. Furthermore, the 
prohibition is not due to any sort of ritual impurity 
nor due to promiscuity. Rather, the practice not 
o breastfeed from a gentile woman is a pious 
ascetic custom, as cited in Gemara and midrashim 
concerning the young Moses, our teacher (Josefot 
Rosh; Rashba). 
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Come and hear: The son of a haver, one who is devoted to the 
meticulous observance of mitzvot, especially the halakhot of ritual 
purity, teruma, and tithes, is accustomed to going to his mother’s 
father, who is an ignoramus and therefore is not known to be as 
careful to separate teruma and tithes. In this case, the son need not 
be concerned lest his grandfather feed him food items that are not 
tithed. Ifthe father found fruit in the child’s hand, and he does not 
know where the fruit is from, he is not bound to separate tithes from 
the fruit. This indicates that one need not prevent a minor from 
eating forbidden food. Rabbi Yohanan said: The Sages were lenient 
with regard to doubtfully tithed produce [demai]."" Since the 
prohibition against eating this produce applies only due to doubt, 
and most ignoramuses do separate tithes, the Sages were lenient in 
uncertain cases of this kind. 


The Gemara infers: Rather, the reason that the Sages were lenient is 
that it is demai, from which it may be inferred that if it was definitely 
untithed, the father would be required to tithe the fruit. But didn’t 
Rabbi Yohanan himself say that one need stop a minor only when 
he is acting with his father’s consent? Rather, Rabbi Yohanan is 
uncertain with regard to this halakha, and therefore in this case he 
refutes it, and in that case he refutes it. In other words, he reached 
no definite conclusion about this matter, and therefore he treats each 
case on its own merits. 


Come and hear: With regard to the son of a haver priest who is 
accustomed to going to his mother’s father, a priest who is also an 
ignoramus, one need not be concerned lest his grandfather feed 
him ritually impure teruma. If the father found fruit in the child’s 
hand, he is not bound to take it from him. This shows that even 
when the concern involves ritually impure teruma, which is a Torah 
prohibition, one is not required to ensure that a minor does not sin. 
The Gemara rejects this: This is no proof, as this is referring to teruma 
that is separated by rabbinic law, not a doubt concerning a Torah 
prohibition. 


Come and hear: A child may regularly suckle from a gentile 
woman; and a child may suckle from a non-kosher animal. And 
in both cases one need not be concerned that he might be con- 
sidered one who suckles from a detestable creature. But one may 
not feed a child unslaughtered animal carcasses, or animals with 
wounds that will cause the animals to die within twelve months 
[tereifot], or repugnant creatures, or creeping animals. A child may 
suckle from all these, including the non-kosher creatures, even on 
Shabbat, but in the case of an adult, it is prohibited for him to 
suckle on Shabbat even from a kosher animal. Abba Shaul says: We 
were accustomed to suckle from a kosher animal on a Festival, 
rather than milk it by hand, in the usual way. 


In any event, this tanna teaches that one need not be concerned 
that he might be considered one who suckles from a detestable 
creature, which indicates that a child may be left to eat forbidden 
food. The Gemara rejects this: There, permission is granted due to 
a danger, because a child must eat. The Gemara asks: If so, it should 
also be permitted for an adult, as saving a human life supersedes 
these prohibitions. 


The Gemara answers: An adult requires consultation, i.e., doctors 

or other experts must examine him and establish that he is danger- 
ously ill. The Gemara retorts: A minor should also require consul- 
tation as to whether he is in danger. Rav Huna, son of Rav Yehoshua, 
said: There is no need for a special consultation, as in an unspecified 

case a child is in danger with regard to milk. It can be assumed that 
a child needs milk, and if he does not get it, he will be in danger. 


They were lenient with regard to doubtfully tithed produce 


HALAKHA 


the teruma of the tithes from it, he does not recite a blessing upon 


[demai] - bpr 1213: Although the Sages decreed that one who this separation, as it is performed only due to an uncertainty (Ram- 
buys produce from an ignoramus must separate second tithe and bam Sefer Zera‘im, Hilkhot Ma‘aser 9:4). 
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The Gemara analyzes the last opinion in the above baraita. Abba 
Shaul says: We were accustomed to suckle from a kosher animal 
on a Festival. The Gemara inquires: What are the circumstances? 
If there is imminent danger to a person, even on Shabbat it should 
also be permitted. And if there is no danger, even on a Festival it 
should be prohibited." The Gemara answers: No, it is necessary in 
a case where there is suffering, i.e., they suffer from thirst but no 
danger is involved. 


The Gemara explains: And Abba Shaul holds that sucking directly 
from an animal is considered the prohibited labor of extracting 
performed in an unusual manner." It is prohibited to remove food 
from a source that is not fit for consumption. However, in this case 
he does not do so in the usual way of milking, but by sucking, and 
therefore it is prohibited by rabbinic law. Consequently, on Shabbat, 
when it is a prohibition punishable by stoning, the Sages issued 
a decree in this case, even if the milking is done in an unusual 
manner. Conversely, with regard to a Festival, when labor is a nega- 
tive prohibition that is not punishable by stoning, the Sages did 
not issue a decree in a situation that involves suffering. In any case, 
this source offers no proof with respect to how to treat a child who 
transgresses. 


Come and hear: The verse states, with regard to creeping animals 
and other non-kosher animals: “You shall not eat them [tokhlum] 
for they are a detestable thing” (Leviticus 11:42). The Sages inter- 
pret this verse as though it said ta‘akhilum, do not feed them to 
others. The verse comes to warn adults concerning minors," i.e., 
not only is it prohibited for adults to eat these items themselves, 
they may also not feed them to minors. What, is it not the case that 
this means adults must say to children: Do not eat, and prevent 
them from transgressing? The Gemara rejects this explanation: No, 
it means that an adult may not feed the minor non-kosher food 
directly by direct action," but this does not prove that one must 
stop a child from eating non-kosher food of his own accord. 


Come and hear, as the verse states: “No soul of you shall eat blood” 
(Leviticus 17:12). This serves to warn adults concerning minors. 
What, is it not the case that this means adults must say to children: 

Do not eat blood? The Gemara responds: No, here, too, it means 

that an adult may not feed minors by direct action. 


Come and hear, as the verse states: “Speak to the priests, the 
sons of Aaron, and say to them: None shall become impure for the 
dead among his people” (Leviticus 21:1). This reiteration of “speak” 
and “and say” comes to warn adults concerning minors. What, is 
it not the case that this means adults must say to children: Do 
not become impure? The Gemara rejects this: No, it is possible 
to interpret that an adult should not render children impure by 
direct action." 


The Gemara adds: And all these three cases are necessary, despite 
the fact that they apparently teach the same halakha, i.e., that adults 
may not feed minors forbidden food. As, had the tanna taught us 
only the case of repugnant creatures, 


NOTES 


Extracting in an unusual manner - 7? anya pra: By Torah 
law, a labor is prohibited on Shabbat only if it is performed in 
its usual manner. With regard to the definition of the labor of 
extracting, which is not listed among the primary categories of 
labor prohibited on Shabbat, the opinions vary: According to Rashi 
the labor of extracting is a subcategory of the primary labor of 
threshing, whereas others maintain that it is a subcategory of 
smoothing (Rabbeinu Tam). Yet others hold that it is a subcategory 
of the prohibited labor of shearing (Rashi, according to Tosefot 
HaRosh). 


To warn the adults concerning minors — mpy Dhin vm: 
The commentaries analyze a basic issue here: Is it correct to say 
that by Torah law minors are warned and obligated to observe 
mitzvot like adults, but due to their lack of intellectual capacity 
they cannot be punished for their transgressions? Or is it, perhaps, 
that Torah prohibitions do not apply at all to minors or people 
who lack legal competence (Keren Ora)? Some commentaries 
cite proofs from several sources indicating that even minors who 
eat forbidden foods are subject to a prohibition and reproach 
(Gilyonei HaShas). 


HALAKHA 


Suckling from an animal on Shabbat and Festivals — 
3m) Nawa magan 7p»: If someone was groaning and 
coughing, it is permitted for him to suckle milk from 
an animal on Shabbat, as the Sages did not enact their 
decree in a case involving suffering. The halakha is not 
in accordance with the ruling of Abba Shaul, but rather 
in accordance with the opinion of Rabbi Marinus in 
tractate Ketubot 60a. Others maintain that a minor 
may suckle from an animal on Shabbat only if he is ill, 
but not if he is suffering from hunger or similar pains 
(Rabbeinu Tam). However, it is permitted for a minor 
to do so on a Festival (Magen Avraham), as stated by 
Abba Shaul (Shulhan Arukh, Orah Hayyim 328:33). 


An adult may not feed a minor by direct action - xb 
ova mb spr): It is prohibited to feed a minor forbid- 
den foods, even if the food is only prohibited by rab- 
binic law (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 
Assurot 17:27; Shulhan Arukh, Orah Hayyim 343). 


Ritual impurity of minor priests — D713 nxmiw 
mp3: Just as adult priests are warned not to become 
ritually i impure by contact with a corpse, they must 
protect minors from ritual impurity. This prohibition 
refers to positive action on the part of the adults; how- 
ever, if a minor seeks to render himself impure, there is 
no obligation to prevent him from doing so (Rambam 
Sefer Shofetim, Hilkhot Evel 3:12; Shulhan Arukh, Yoreh 
Dea 3731). 
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we would have said that the halakha is stringent in this case because 
they are prohibited by any amount, i.e., a creeping animal or 
insect is prohibited on pain of lashes even if it is very small, provided 
that it is a whole creature ( Tosafot). However, with regard to eating 
blood, which is not a Torah prohibition unless there is at least the 
volume of a quarter-log," one might say that there is no prohibition 
against directly feeding minors, as this prohibition is more lenient. 
And had the tanna taught us only the case of blood, we would have 
said that they were stringent with regard to blood because there is 
the punishment of karet for eating blood. However, for creeping 
animals, whose consumption does not entail karet, one might say 
that this halakha does not apply. 


And had the tanna taught us only these two cases, we would have 

said it is because their prohibitions apply equally to all Jews. How- 
ever, in the case of ritual impurity, which is a mitzva for priests 

alone, one might say that there is no prohibition against directly 
rendering minors ritually impure. And had the tanna taught us only 
the case of ritual impurity, we would have said that the case of 
priests is different and more stringent, because the Torah includes 

extra mitzvot for them. However, with regard to these prohibitions 

of creeping animals and blood, one might say that there is no pro- 
hibition against directly feeding minors. Therefore, it was necessary 
to state all these cases. 


§ The Gemara cites another relevant source with regard to a minor 
who eats the meat of unslaughtered animals. Come and hear: If two 
brothers, one of whom is a deaf-mute and the other one halakhic- 
ally competent, were married to two halakhically competent sis- 
ters, and the deaf-mute married to the halakhically competent 
sister died, what should the halakhically competent brother mar- 
ried to the halakhically competent sister do? His brother’s wife is 
released without levirate marriage or halitza, due to the prohibition 
with regard to a wife’s sister. 


If the halakhically competent brother married to the halakhically 
competent sister died, what should the deaf-mute brother mar- 
ried to the halakhically competent sister do? He divorces his wife 
with a bill of divorce, which is as valid as their original marriage. 
And his brother’s wife is forbidden to him forever. He must 
divorce his wife, as the levirate bond applies by Torah law, whereas 
his marriage is valid by rabbinic law. However, in practice he is 
unable to consummate levirate marriage with the yevama or perform 
halitza with her. 


NOTES 


Prohibited by any amount — wna peT: Rashi states that 
their prohibition applies even to an amount the size of a lentil, 
which is the smallest size that imparts ritual impurity. Other 
commentaries are puzzled by this interpretation (Tosafot). 
Some maintain that Rashi’s explanation is in accordance with 
his opinion in tractate Beitza, where he says that even when an 
item of food is smaller than the minimal measure for a certain 
prohibition of eating, but it is larger than the minimum amount 
for that item in a different area of halakha, e.g., ritual impurity, 
then it is also prohibited to partake of that smaller amount. The 
reason for this is that the fact that the Torah takes that smaller 
amount into consideration with respect to a different issue is 
an indication that it is also significant with respect to eating. 


However, one is not liable to receive lashes for eating this smaller 
amount (Arukh LaNer). 


Unless there is a quarter-log — 59937 KD°KT TY: This claim 
is puzzling, as in all other places the Gemara states that the 
prohibition against eating blood applies to the amount of an 
olive-bulk. It cannot be claimed that the quarter-log measure- 
ment refers to liquid blood while the olive-bulk is for congealed 
blood, as even for liquid blood it is an established halakha that 
the measurement is an olive-bulk (see Rashash). One answer 
is that the prohibition against eating blood applies only to a 
creature that contains a quarter-log of blood from the outset 
(Arukh LaNer). 
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The Gemara inquires: Why should he divorce his wife with a bill of 
divorce? Let her continue to live with him, as a deaf-mute is in the 
same category as a minor who eats the meat of unslaughtered ani- 
mals, for he is not legally competent. Consequently, even if he were 
to engage in sexual relations with her, this would not be considered 
a transgression. The Gemara answers: If the matter concerned the 
deaf-mute alone, this would be the case. However, here he must 
divorce her due to the prohibition that applies to her, as his wife 
is legally competent, and just as she is forbidden to him, he is also 
forbidden to her. 


Come and hear: If two halakhically competent brothers were mar- 
ried to two sisters, one of whom is a deaf-mute and the other one 
halakhically competent, and the halakhically competent brother 
married to the deaf-mute sister died, what should the halakhically 
competent brother married to the halakhically competent sister do? 
The deaf-mute is released due to the prohibition with regard to a 
wife’s sister. If the halakhically competent brother married to the 
halakhically competent sister died, what should the halakhically 
competent brother married to the deaf-mute sister do? He divorces 
his wife with a bill of divorce, as the halakhically competent sister 
came before him for levirate marriage, and the legal status of her 
levirate bond is higher than that of his marriage to his wife, a deaf- 
mute. And he releases his brother’s wife, who is not a deaf-mute, by 
means of halitza, as they are both competent and can therefore 
perform halitza. 


The Gemara again asks: But why should he divorce his wife with a 
bill of divorce? Let her continue to live with him, as a deaf-mute is 
in the same category as a minor who eats the meat of unslaughtered 
animals. The Gemara answers as above: He must divorce her due to 
the prohibition that applies to him. 


Rava said: Come and hear: If two brothers, one of whom is a deaf- 
mute and the other one halakhically competent, were married to 
two sisters, one of whom is a deaf-mute and the other one halakhic- 
ally competent, and the deaf-mute brother married to the deaf- 
mute sister died, what should the halakhically competent brother 
married to the halakhically competent sister do? The deaf-mute 
woman is released due to the prohibition with regard to a wife’s 
sister. If the halakhically competent brother married to the hala- 
khically competent sister died, what should the deaf-mute brother 
married to the deaf-mute sister do? He divorces his wife with a bill 
of divorce, and his brother’s wife is forbidden to him forever. 


Rava elaborates: But here is a case where there is no prohibition 

that applies to her and there is no prohibition that applies to him, 
as they are both deaf-mutes who are not prohibited to each other, and 

yet it is taught that he divorces his wife with a bill of divorce. Rav 
Shemaya said: This is a rabbinic decree due to the danger of permit- 
ting a yevama to a member of the public. Since people might think 
that the deaf-mute sister is his full-fledged wife, they are likely to 

conclude that it is permitted for this yevama to marry someone other 
than the yavam, like any other sister of the wife of the yavam. However, 
in actual fact she is not the sister of the wife of her yavam, as the deaf- 
mutes are not married by Torah law, and she may not marry any other 
man because she is a yevama whose yavam cannot marry her or per- 
form halitza. For this reason, the Sages decreed that this deaf-mute 

husband must divorce his wife. In sum, this source too does not 
provide conclusive proof with regard to the question of a minor who 

eats meat from unslaughtered animals. 
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With regard to the marriages of people of unsound mind, the Sages enacted marriage 
for deaf-mutes, as they can both betroth and divorce by intimation. However, in the 
case of imbeciles, as well as minor boys, the Sages did not institute marriage at all. 


Since the divorce of an imbecile is not valid by Torah law, one who became a deaf- 
mute or an imbecile after marriage cannot divorce his wife. In the case of a healthy 
wife who became imbecilic, if she is unable to guard her bill of divorce she cannot 
be divorced by Torah law. If she can guard her bill of divorce but cannot take care of 
herself, she may not be divorced by decree of the Sages. 


These rulings have ramifications for the halakhot of levirate marriage. The marriage 
of deaf-mutes applies by rabbinic law, and therefore this marriage does not entirely 
exempt a rival wife. However, if the marriage was valid by Torah law, i.e., if the 
betrothal was performed when both parties were healthy, the obligation of levirate 
marriage applies from the Torah, despite the fact that in practice the bond cannot 
be released by means of halitza. 


These discussions led to a general question: Is it the duty of the court or of the parents 
to prevent one who is not legally competent from performing a prohibited act? This 
issue is left unresolved in this chapter. 


Summary of 
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This chapter is a continuation of the concepts discussed in Chapter Ten, as it too 
deals with the question of whether or not a woman may remarry or enter into levirate 
marriage based on incomplete testimony concerning the death of her husband. As 
explained there, the Sages were very lenient with regard to testimony enabling a 
woman to remarry, both due to the suffering of a deserted wife as well as the fact that 
they relied upon the woman herself to examine the matter carefully. 


Another leniency in cases of this type is that the wife herself may testify that the 
husband is dead, despite her obvious self-interest in the matter. The Sages debated the 
extent of this halakha: Is her account considered proper testimony in all regards, or is 
she deemed credible in limited cases, and only with regard to particular ramifications 


of his death? 


A more general problem concerning testimony enabling a woman to remarry is 
the issue of suspect testimony, i.e., people who might distort the truth, willingly 
or otherwise. It is also unclear how the court should rule in cases of conflicting 
testimonies. 


Yet another issue is whether this weak testimony, which is sufficient to enable the 
woman to remarry, is considered full-fledged testimony that the man is dead, or 
whether its acceptance is limited to a single case, the release of a deserted wife, but 
is rejected with regard to other matters. 


These problems form the main topic of this chapter, but as usual the Gemara also 
discusses cases from other areas of halakha that involve similar legal principles. 
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her husband, overseas, if there was peace 
between him and her,’ i.e., the couple were not fighting at the time, 
and there was also peace in the world, i.e., there was no war at that 
time, and the woman came back by herself and said: My husband 
died, she may marry on the basis of her own testimony. Likewise, 
if she said: My husband died," and they did not have children, but 
her husband had a brother, she may enter into levirate marriage. 


If there was peace between him and her when they left but there was 
war in the world, or if there was a quarrel between him and her and 
peace in the world, and she came and said: My husband died, she 
is not deemed credible, as she may be mistaken or lying. Rabbi 
Yehuda says: She is never deemed credible when she testifies that 
her husband died, unless she came crying and her clothing was torn, 
in which case it is apparent that she is speaking the truth. They said 
to him: This is an incorrect distinction. Rather, both this woman 
who cries and this woman who does not cry may marry on the basis 
of their own testimony. 


G E M ARA™ tanna of the mishna taught the clause: 


Peace between him and her, because later 
he wanted to teach the clause: A quarrel between him and her. 
Likewise, he taught: Peace in the world, because he wanted to teach 
afterward: War in the world. In other words, the fact that there was 
peace between them or peace in the world is of importance only 
because the opposite is the case in other situations dealt with in the 
mishna. Therefore, the tanna emphasized the lack of disruptions in 
the first case cited by the mishna. 


Rava said: What is the reason that one does not rely on her testi- 
mony when there is war? It is because she says what she imagines 
to be the case: Can it enter one’s mind that among all these people 
who were killed, her husband alone is saved? If you say: Since there 
was peace between him and her, she guards herself and waits until 
she actually sees that he died; even so, at times it might happen that 
his enemies strike him with an arrow or spear and she thinks that 
he is certainly dead due to the wound, and yet this is no proof that 
he is dead, as there are instances when someone prepares medicine 
[samterei]® for the wounded person and he survives, despite his 
apparently fatal wound. 


Rava thought to say that famine is not like war, as in the case of a 

famine she will not say and infer based on what she imagines to be 

the case. Rava then retracted and said: Famine is like war. Why did 

he change his mind? This happened because a certain woman came 

before Rava, and said to him: My husband died in a famine. Seek- 
ing to cross-examine her, Rava said to her: Did you do well to save 

yourself, by running away and leaving him? Did it enter your mind 

that with that small amount of sifted flour’ that you left him he 

could have survived? She said to him: The Master also knows that 

in a case like this he could not survive. Rava understood from her 
comment that she did not actually see her husband die, but merely 
saw that he was weak from hunger, and yet she testified with certainty 
that he died. 


Rava then retracted again and said: Famine is worse than war in this 
respect. As in wartime, it is only if she said: My husband died in the 
war, that she is not deemed credible. This indicates that if in a time 
of war she says: He died upon his bed,™ or in some other unrelated 
manner, she is deemed credible, as she would not err in this case, 
whereas with regard to a famine" she is deemed credible only if 
she says: He died and I buried him. In other words, during a famine 
it must be clear that she is testifying about his actual death, and is not 
basing her claim on an assumption. 


NOTES 

Peace between him and her - wi ia ohw: This 
does not mean it is absolutely clear that there was 
peace between them or peace in the world. Rather, 
provided that the court is not aware that there was 
a quarrel between them or a war, it is considered 
as though there was peace between them and in 
the world. This is indicated by Rava's comment in 
the Gemara, as he says that the reason she is not 
deemed credible in a time of war is because she says 
what she imagines to be the case. For her account to 
be undermined in this manner it must be positively 
shown that there is a war (Rashba). 


Small amount of sifted flour — x03937 XANA: The 
geonim suggest an entirely different interpretation 
of this expression: Shortness of breath. In other 
words, Rava asked: Did you leave him and run away 
because he had only a few short breaths left in him 
and was about to die of hunger? 


He died upon his bed - inun by Ta: Some com- 
mentaries claim that she does not necessarily 
have to say that he died upon his bed. Rather, she 
is deemed credible even when she testifies to an 
incident that must have undoubtedly resulted in his 
death, e.g., if she says that she saw him beheaded 
(Rashba). 


HALAKHA 


The woman who said my husband died - nwt 
bya Dia mM aKw: A wife who comes and says that her 
husband died is deemed credible when there was 
peace between the husband and wife and peace in 
the world (Rambam Sefer Nashim, Hilkhot Geirushin 
12:15; Shulhan Arukh, Even HaEzer 17:43, 48). 


He died upon his bed during a war — inya by na 
manya: If a woman comes and says that her hus- 
band died during a time of war, she is not deemed 
credible even if she says that she herself buried him, 
as it is not the custom to bury the dead during a war 
(Rambam). However, some say that she is deemed 
credible (Rashba; see Lehem Mishne). If she says he 
died upon his bed, all agree that she is deemed cred- 
ible. The Mordekhai writes that any woman who says 
her husband died far away from the war, or even that 
he was killed, is deemed credible (Rambam Sefer 
Nashim, Hilkhot Geirushin 13:2; Shulhan Arukh, Even 
HaEzer 17:43, 48, and in the comment of Rema). 


He died in a famine — 3X33 mn: If a woman says in 
a year of famine that her husband died of hunger or 
thirst (Rema), she is not deemed credible. However, 
if she says: He died and | buried him, she is deemed 
credible (Rambam Sefer Nashim, Hilkhot Geirushin 
13:5; Shulhan Arukh, Even HaEzer 17:53). 


BACKGROUND 

Medicine [samterei] — 139: Samterei may be an 
extract from the bark of the Dracaena cinnabari tree, 
or the D. draco plant. Both are commonly referred 
to as the dragon's blood tree or plant, respectively. 
These flora, native to islands off the coast of Africa, 
produce a red sap which was used by doctors in 
the past as an important medicine. Its main func- 
tion was to induce tissue contraction and thereby 
prevent bleeding. 
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BACKGROUND 

An outbreak of snakes and scorpions - mwm) mow 
w371: Large groups of animals will often move from 
place to place as a result of a natural disaster, e.g., floods 
and fires, or as a result of a population explosion. Often this 
phenomenon is accompanied by a behavioral change in 
the animals, as they grow more aggressive. In an outbreak 
of this kind, animals that would normally avoid humans 
have been known to attack and bite them. 


NOTES 
We rely on that which people say — ‘Wy VANTIN 29: 
Some commentaries explain that as she believes that even 
in atime of plague people do not die before their time, she 
would not be afraid to remain with him, but would stay by 
her husband's side until his death. Therefore, her claim is 
deemed credible (Arukh LaNer). 
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Similarly, a rockslide is like war," as she will say what she imagines 
to be the case, and she might not meticulously examine the facts to 
see if he was possibly saved. Furthermore, an outbreak of snakes 
and scorpions" is like war, as she will say what she imagines to 
be the case. 


Ina case of pestilence" or a similar plague, some say it is like war, 
and some say it is not like war. The Gemara explains: Some say it 
is like war, as she will say what she imagines to be the case, because 
she assumes that if most everyone died in the plague her husband 
could not have survived. Conversely, some say it is not like war, 
because we rely on that which people say" in the common expres- 
sion: For seven years there was pestilence and not a person left, 
i.e., died, before his time. In other words, with regard to natural 
disasters of this kind it is known sometimes that one can avoid harm, 
and therefore ifa woman testifies that her husband died she certainly 
witnessed his death. 


§ A dilemma was raised before the scholars: If she maintains that 
there is a war" in the world, i.e., if the court was not aware of a war 
in that place, but the wife comes and claims that there was a war, and 
she went on to say that her husband died in this war, what is the 
halakha in this case? Do we say: Why should she lie? In other words, 
if she was lying she would have issued a more advantageous claim. 
Since she herself informed the court that there was a war, which 
undermines her claim that her husband died, there is no legitimate 
reason to suspect her of lying. 


HALAKHA 


A rockslide is like a war - manya NITT bian: A woman 
who says that her husband died in a rockslide is not deemed 
credible, as a rockslide is considered like a war with regard to this 
halakha (Rambam Sefer Nashim, Hilkhot Geirushin 13:4; Shulhan 
Arukh, Even HaEzer 17:51). 


An outbreak of snakes or scorpions - w399) PM mbo: 
The Rema, citing Beit Yosef, says that if there was an attack of 
snakes or scorpions and a woman says her husband died of 
a snakebite or a scorpion’s sting, she is not deemed credible, 
as this is considered like a time of war (Rambam Sefer Nashim, 
Hilkhot Geirushin 13:4; Shulhan Arukh, Even HaEzer 17:51). 


Pestilence in the world - obiya 131: If at a time of pestilence a 


wife said that her husband died of that plague, she is deemed 
credible (Rambam Sefer Nashim, Hilkhot Geirushin 13:7; Shulhan 
Arukh, Even HaEzer 17:55). 


She maintains there is a war - manda oT APN: The Rema, 
citing Tur and the Rosh, holds that if a wife comes and says there 
was a war in another region and her husband died in that war, 
but the court had no knowledge of that war taking place, she 
may not remarry ab initio. However, if she did remarry she need 
not leave her new husband. Others claim that she must leave 
her new husband, as when she married him she was a woman 
with regard to whom there was uncertainty whether she was 
married (Rambam Sefer Nashim, Hilkhot Geirushin 13:3; Shulhan 
Arukh, Even HaEzer 17:49). 
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Because if she wanted to lie she would have said: There was peace 

in the world, and the court would have accepted her testimony. Or 
perhaps it can be argued: Since she has maintained that there 

was a war and this claim of hers has already been accepted, with 

regard to her report concerning her husband, she will say what she 

imagines to be the case, and the argument of: Why would I lie, 
does not come" and undermine the established presumption that 
there was a war. 


NOTES 


Why would | lie, does not come — ape $ TDN xd: The 
Gemara is apparently discussing the question of whether the 
argument that a liar would have issued a more advantageous 
claim can override the factual presumptions accepted by the 
court. This question is discussed elsewhere in the Gemara (see 
Tosafot). However, in this context the entire argument of: Why 
would she lie, is problematic. This is because according to most 
commentaries there is no suspicion in these cases that the wife 
is attempting to lie. Instead, the difficulties with her testimony 
arise because she is prone to error, either as a result of innocent 
mistakes or due to her hatred of her husband. 


Evidently, the argument: Why would she lie, has a different 
meaning in this case than in other areas of halakha. The idea is 
that as she speaks so precisely and relates the whole event as it 
happened, she is presumably also speaking accurately when she 
says her husband died (Rashba; Ritva). Likewise, the presump- 
tion mentioned here does not mean there is a presumption 
that there was a war. Rather, it is a presumption that people 
often do not speak accurately in situations of this kind (see 
Tosefot Rid). 
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The Gemara cites a baraita in an attempt to resolve this dilemma. 
Come and hear: It was taught that if a woman comes and says: 
They set our house on fire and the house became filled with 
smoke,"® or: They set our cave on fire to smoke us out, and she 
adds: My husband died and I was saved, she is not deemed 
credible. In this case, she herself related the entire story, and even 
so her version of events is not accepted. The Gemara answers that 
this is no proof. There, in the case of the fire, it is different, as one 
says to her: Just as a miracle occurred for you and you were saved, 
likewise a miracle might have occurred for your husband and 
he too survived. 


Come and hear a proof from another baraita. If a woman comes 
and says: A group of gentiles attacked us," or: A group of bandits 
attacked us," and she adds: My husband died and I was saved, she 
is deemed credible. This indicates that her testimony is accepted 
due to the argument of: Why should she lie? The Gemara rejects 
this proof. There, in that baraita, her testimony is accepted because 
it stands to reason that she is speaking the truth, in accordance 
with the opinion of Rav Idi. As Rav Idi said: With regard to a 
woman, her weapons are upon her. In other words, a woman is 
generally not killed by thieves, because the very fact of her being a 
woman protects her. They would most likely rape her and not kill 
her. Consequently, it is reasonable to assume that she is speaking 
the truth. 


§ The Gemara relates: There was a certain man who got married. 
At the end of his wedding a fire broke out in the bridal chamber, 
where the bride and groom were standing, during the ceremony. 
His wife screamed and said to them: Look at my husband, look 
at my husband!" They went and saw an unrecognizable burnt man 
fallen down, and a palm of a hand lying there. 


Rav Hiyya bar Avin thought to say: This is the same as the case 
of: They set our house on fire and the house became filled with 
smoke, or: They set our cave on fire to smoke us out, i.e., we can- 
not rely on her claim that her husband died. Rava said: Is this case 
comparable to those? There she did not say: Look at my husband, 
look at my husband. And furthermore, there is another differ- 
ence: Here, there is a burnt man who has fallen down and a palm 
that is lying there. In other words, her statement is substantiated 
by facts. 


And why didn’t Rav Hiyya bar Avin accept her testimony? In 
his opinion, a burnt man who has fallen down is not conclusive 
proof, as one might still say: Perhaps another person came to the 
rescue and the fire burned him. And as for the palm lying there, 
perhaps the fire burned him and caused a deformity through 
which he lost his hand, and due to his embarrassment" he went 
and ran away to somewhere else in the world, but he is still alive. 
Consequently, Rav Hiyya bar Avin did not want to rely upon the 
testimony of the wife. 


NOTES 


A group of gentiles attacked us - mià aby ba): The Gemara 
indicates that an attack by thieves or gentiles is comparable to 
a small-scale war. The difference is that in a case of an actual war 
the wife would be afraid to remain in order to see whether her 
husband actually died (Tosefot Yeshanim). This is because in war 


the combatants continually shoot arrows and other weapons, 
and she is concerned that she too will be wounded. By contrast, 


if they were faced with a small number of enemies who have 
left the scene she is not scared for her life. 


Look at my husband — x134 3M: Some commentaries 
explain that she was saying: See my husband, who is seized 


by the fire (Hazon Ish). This statement indicates that her hus- 
band was there and did not run away beforehand, and there- 
ore there is reason to believe that he was the man who was 
burnt. 


Due to his embarrassment, etc. — 131 K903 NaN: Some 
authorities rule stringently, in accordance with the opinion of 
Rav Hiyya bar Avin, as his opinion is not rejected (Tosefot Rid; 
Rosh). One proof cited in support of this ruling is the phrase: Rav 
Hiyya bar Avin thought to say, which indicates that this was his 
initial opinion, but he abandoned this reasoning due to Rava’s 
comment (Rashba). 


HALAKHA 
They set our house on fire, with smoke - voy vwy 
ta: If a wife said: People set our house on fire and my 
husband died while | was saved, she is not deemed cred- 
ible (Rambam Sefer Nashim, Hilkhot Geirushin 13:5; Shulhan 
Arukh, Even HaEzer 17:52). 


Bandits attacked us - pep wy ba: If a wife said that 
bandits or gentiles attacked her and her husband, and he 
died while she was saved, she is deemed credible (Ram- 
bam Sefer Nashim, Hilkhot Geirushin 13:6; Shulhan Arukh, 
Even HaEzer 17:54). 


BACKGROUND 

They set our house on fire, with smoke - ma aby iwry: 
This was a technique used principally in times of war. If 
people were entrenched in a well-protected house or cave, 
then in order to force them to exit their enemies would set 
fire to the house or the entrance to the cave, causing the 
house or cave to fill with smoke. The people inside would 
have to leave, or stay and die from smoke inhalation. 
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BACKGROUND 

Beit D'li - oq a: Beit D'li, or Bidla as it is called in 
the Jerusalem Talmud, is located in Eretz Yisrael. It is 
likely that Nehemya of Beit D'li fled to Babylonia due 
to persecutions, and he retained his connection to 
Eretz Yisrael by calling himself after his hometown. The 
location of Beit D'li is unknown, although a number 
of suggestions have been suggested. Some identify it 
with a similarly named village on the Hauran plateau, 
which is not far from the Golan Heights, in modern 
southwestern Syria. During the talmudic period there 
was a large Jewish community in that area, which was 
on the road to Babylonia. 


LANGUAGE 
| said [namti] — m23: From the word ne‘um, speech, 
this term appears frequently in the Bible and in state- 
ments of the Sages. However, the verb came to be 
used as though it was derived from the roots n-m-m, 
or n-v-m, which led to namti, or nomiti. 


HALAKHA 


One witness during a war - marma IN TY: In the 
case of one witness who comes and claims he saw a 
man die in a war or due to a rockslide and the like, if 
he says: | buried him, he is deemed credible and the 
woman may remarry based upon his testimony. If 
he does not state this she may not marry ab initio, 
but if she did she need not leave her new husband. 
According to most commentaries, this problem is con- 
nected with a subsequent discussion in the Gemara 
(121a), which concludes that the claim of one witness: 
He died and | buried him, is accepted (Rambam). 
However, the basic question of the trustworthiness 
of one witness is left unresolved by the Gemara. 
The Rif maintains that if the witness did not state: | 
buried him, she must leave her new husband, while 
he Tosafot and the Ramban hold that one witness is 
entirely trustworthy in all these cases (Rambam Sefer 
Nashim, Hilkhot Geirushin 13:19; Shulhan Arukh, Even 
HaEzer 17:33). 
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§ A dilemma was raised before them: In the case of one wit- 
ness who testifies to the death of someone during a war," what 

is the halakha? The Gemara explains the sides of the dilemma: 

The reason that one witness is deemed credible when he pro- 
vides testimony concerning the death of a husband is because 

the husband being alive is a matter that is likely to be revealed, 
and one would not lie in a case of this kind. Here, too, one wit- 
ness would not lie. Or perhaps the reason that one witness is 

trusted is because his account is supported by the fact that she 

herselfis exacting in her investigation before she marries again. 
And here, since sometimes she hates him, and war is a situation 

that requires especially careful investigation and it is tempting 

for her to rely on the witness, she is not exacting in her investiga- 
tion before she marries again, and therefore the testimony of 
one witness is not accepted. 


Rami bar Hama said: Come and hear a resolution to this 
dilemma. Rabbi Akiva said: When I descended to Neharde’a 
in Babylonia to intercalate the year," I found there the Sage 
Nehemya of Beit D’li,® and he said to me: I heard that the 
Sages do not allow a woman to marry in Eretz Yisrael based 
on the testimony of one witness, apart from Rabbi Yehuda 
ben Bava, as the other Sages are reluctant to rely on his opinion. 
And I said [namti]' to him: This is so. He said to me: Say to 
them in my name: Do you know that this country is riddled 
with troops? This is the tradition that I received from Rabban 
Gamliel the Elder, that the Sages do allow a woman to marry 
based on one witness. 


The Gemara analyzes this baraita in relation to the issue at 
hand. Whatis the significance of his comment that this country 
is riddled with troops? Isn’t he saying: Even though this 
country is riddled with troops, this is the tradition that I 
received, that the Sages do allow a woman to marry based on 
one witness, notwithstanding the war. Apparently, one witness 
is deemed credible" in the case of a missing husband during 
a time of war. 


NOTES 


One witness during a war - manya ‘nts ty: There are numer- 
ous opinions among commentaries and halakhic authorities with 
regard to this passage. The principle that people do not lie with 
regard to a matter likely to be revealed is a consideration that leads 
to the acceptance of the testimony of one witness in this case. By 
contrast, when a wife testifies, there are grounds for suspecting 
that she is not sufficiently thorough in her investigation, either 
due to the argument stated in the Gemara, i.e., that sometimes a 
woman despises her husband, or for some other reason. However, 
the Gemara mentions this factor in reference to a wife, not a regular 
witness, and therefore its relevance to the issue at hand is unclear. 
Some commentaries explain that the Gemara is basically suggest- 
ing that during a war the testimony of one witness is suspect for 
the same reason that the testimony of a wife is suspect in general, 
i.e, that he too might imagine that what he saw inevitably led to 
the husband's death. Alternatively, one witness is not deemed 
credible because his presence might lead the woman to be less 
exacting in her investigation and to conclude that her husband is 
dead without thorough examination (Tosafot). 

With regard to the halakha, some authorities argue that a lone 
witness who is unrelated to the husband would not have come 
forward to testify if he was unsure of the facts. According to this 
opinion, the fact that one witness is deemed credible when he 
testifies that the man died and he buried him is an indication that 
one witness is always trusted with regard to testimony of a missing 
husband (Ramban). Meanwhile, the Rif claims the opposite, i.e., 
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that this halakha proves that unless the witness actually testifies 
that he buried the husband the court suspects that he too might 
have leapt to a conclusion with insufficient evidence. Therefore, the 
wife must leave her new husband. For this reason the Rif maintains 
that not even two witnesses are considered reliable during a time 
of war, although most early commentaries dispute this ruling. 

Some authorities contend that as this is an uncertainty involv- 
ing a Torah prohibition, even if she herself said: | buried him, she 
should not remarry ab initio, although she may stay with her new 
husband after the fact (Rabbeinu Hananel). Others maintain that 
he concern is that the witness might have said what he imagines 
o be the case, not whether someone lies with regard to a matter 
ikely to be revealed (Rambam). Consequently, if he did not say: | 
buried him, his testimony is not accepted. In the Jerusalem Talmud 
itis explicitly stated that the concern is that a single witness might 
estify based on conjecture, and the ruling of the Gemara there is 
hat if the wife remarried she need not leave her husband. Appar- 
ently the Rambam, as is often the case, relied on the Jerusalem 
Talmud and explained the Gemara here accordingly. 


When | descended...to intercalate the year — nay. DTPD 
TWI: It is an established tradition that one may intercalate the 
year only in Eretz Yisrael. However, in an emergency, when there 
are no great Torah scholars in Eretz Yisrael, the greatest Sage of 
the generation may intercalate the year elsewhere, as Rabbi Akiva 
did here (see Tosafot). 
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Rava said: If this is how you interpret the matter, in what way is 

this country different from any other? In other words, why did 

Nehemya of Beit D’li mention a particular place? He should have 

said: Any place where there are troops. Rather, Rava said: This 

is what he said: You know that this country is riddled with troops, 
and I cannot leave the members of my household and come 

before the Sages, due to the danger. Therefore, I cannot testify in 

person that this is the tradition that I received from Rabban Gam- 
liel the Elder, that the Sages allow a woman to marry based on one 

witness. According to this interpretation, his statement has no 

bearing on the matter at hand. 


The Gemara continues. Come and hear a baraita that relates an 
incident involving two Torah scholars who were coming with 
Abba Yosei ben Simai by boat, and that boat sank. And Rabbi 
Yehuda HaNasi allowed their wives to marry based on the testi- 
mony given by women that these men were dead. But consider: 
Water, i.e., the sea, is like war with respect to this halakha, as there 
is room in both cases for conjecture and error. And women, even 
one hundred of them, are considered as one witness with regard 
to their testimony about a husband's death. And yet the baraita 
taught: He allowed them to marry," which indicates that one may 
rely on one witness even during a war. 


The Gemara rejects this proof. And how can you understand it that 
way? Apparently, the women testified only that the boat sank, and 
this is a case of an endless body of water, as the boat sank at sea in 
a spot from which it is impossible to see the shore. And the halakha 
is that ifa man was on a boat that sank in an endless body of water 
his wife is prohibited to marry, as there is no proof that he actually 
drowned and didn’t emerge from the water on a different shore. 
Rather, one must say: What are the circumstances? That those 
women said: Those drowned men were brought up before us 


and we saw them immediately’ when they came out of the water, 
and the women stated distinguishing marks" that identified these 
people. As, in this case we do not rely upon the women, but upon 
the distinguishing marks. 


Q The Gemara relates: There was a certain man who deposited 
sesame plants with his friend. Sometime later he said to him: 
Give me the sesame plants. The friend said to him: You already 
took them. The owner replied: But they were of such-and-such 
an amount, and placed in a barrel; go and check that barrel and 
you will see that I am right. The bailee said to him: You took your 
sesame plants, and these in the barrel at my house are other ones. 


NOTES 


And we saw them immediately — anbyd anam: Rashi explains 
that this comment is necessary because the faces and distin- 
guishing markings of drowned people who remain submerged 
in the water for a long period of time inevitably change. Some 
challenge this interpretation, and maintain that after one 
removes a drowned person from the water his features are likely 
to change quickly (Tosafot). Yet others state that the Gemara 
mentions this detail because it might be suggested that the 
women were basing their claim on an assumption, i.e., they 
did not actually recognize the deceased but simply assumed 


that it must be them. However, as the bodies were brought out 
immediately this is not a concern (Tosefot Yeshanim). 


And they stated distinguishing marks — p31°D *axp: The 
early commentaries debate whether the distinguishing marks 
are absolutely necessary, as without them there is a concern 
that the identification might be based on mere conjecture, or 
whether the marks are mentioned only because that is what 
actually happened in practice, i.e., the women who testified did 
not simply recognize the drowned men but were able to indicate 
signs of identification (see Rashba and Meiri). 


HALAKHA 

The testimony of one witness enabling a woman to 
remarry — WEI AW MIWA IM Ww: The testimony of 
one witness that a woman's husband died is accepted, 
even if he is ordinarily disqualified from delivering tes- 
timony, e.g., if he is a close relative. However, this does 
not apply in a time of war. The halakha is in accordance 
with the report of Nehemya of Beit D'li (Rambam Sefer 
Nashim, Hilkhot Geirushin 12:15, 13:19; Shulhan Arukh, Even 
HaEzer 17:3). 
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HALAKHA 


One who deposits an article to another and provides 
distinguishing marks — D'y JON PPAT: In a case 
of one who deposits an object and comes to collect it, 
even if he provides distinguishing signs identifying the 
article, e.g., if he said that he deposited with him a certain 
quantity of wheat, which he placed in a certain spot, and 
it is found as he described, the bailee is deemed credible 
if he claims that he returned the article and the barrel 
contains other wheat. The halakha is in accordance with 
the conclusion (116a) of Rava and Ravina (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 6:4; Shulhan Arukh, 
Hoshen Mishpat 297). 


If one found a vessel on which a letter...was written, 
etc. - 151 voy and 13 xx: If someone found a vessel 

with the letter mem written on it, its contents are ma‘aser 
sheni, second tithe; if it has a tet it is tevel, untithed produce; 
a tav signifies teruma; dalet is damai, doubtfully tithed pro- 
duce; and kufmeans a korban, an offering. If it was a metal 

vessel without an inscription, both the value of vessel 

itself and its contents must be used for the purchase of an 

offering. The reason for these halakhot is that they would 

write these letters during periods of religious persecution 

(Rambam Sefer Zera’im, Hilkhot Ma‘aser Sheni 6:8). 


BACKGROUND 


Found a vessel on which...was written - 3131 bp Kyn 
vby: 


Stone vessel with the inscription korban, from the Second Temple era, found 
near the Temple Mount 


LANGUAGE 
Preserve [panahya] - «M35: Apparently from the Middle 


Tine 


Persian panahih, meaning protection. 
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The case came before the Sages for a ruling. Rav Hisda thought to 
say: This situation is the same as the situation involving the two 
Torah scholars who drowned, when they used distinguishing marks 
to identify them. And we do not say in that case: Those men went 
elsewhere in the world, and these men who floated up are different 
people. Here too one may rely upon the distinguishing marks of 
the sesame plants given by the owner, and there is no reason to think 
that these sesame plants are different ones." 


Rava said to Rav Hisda: Is it comparable? There they said distin- 
guishing marks that identified the victims. Here, in the case of 
sesame plants, what distinguishing marks might they have, by 
which they could be identified? And as for that which he said: They 
were of such-and-such an amount, one can say it happened by 
chance that this second time it was the same amount," and there is 

no proof that these are the same sesame plants. 


With regard to the same issue, Mar Kashisha, son of Rav Hisda, 
said to Rav Ashi: And are we concerned that perhaps the one 
guarding the plants moved them from their place? But didn’t we 
learn in a mishna (Ma‘aser Sheni 4:11): If one found a vessel on 
which the letter kuf was written," all objects inside the vessel are 
designated for a korban, an offering; if the letter mem was written 
on it, it is ma‘aser, tithes; if it was the letter dalet, it is dimua, a 
mixture of teruma and non-sacred produce; if tet, it signifies tevel, 
untithed produce; and finally, if it is a tav, it indicates teruma. As 
during a time of danger, i.e., religious persecution against Jews, 
they would write, for example, tav instead of teruma. In this case, 
no concern is expressed that someone might have moved the teruma 
from that vessel to somewhere else. 


In response to this claim, Ravina said to Rav Ashi: And aren’t we 
concerned that perhaps someone moved the teruma from their 
place? Say the latter clause of that same mishnaRabbi Yosei says: 
Even if one found a barrel on which the full word teruma was 
written, these contents are non-sacred. As I say: Last year it was 
full of teruma, and someone removed the contents and replaced 
them with non-sacred produce. This proves that the possibility that 
someone moved the original contents is taken into consideration. 


Rather, say as follows: Everyone agrees that we are concerned that 
perhaps someone moved" the contents of a container from their 
place, and here, with regard to the marked vessels, they disagree 
about this issue: The Sage who claims that one may rely on the 
inscription holds that if it is so, that he moved the teruma, he 
would have erased the inscription. And the other Sage, Rabbi Yosei, 
responds that one can say he forgot to do so. Alternatively, he 
left the label to preserve [panahya]' the contents, so that people 
would mistakenly think that it contained teruma and would refrain 
from taking the produce. 


NOTES 
a marker that doesn't identify the object itself (Ritva; see Tosafot 
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It happened by chance that it was the same amount - Kawin 
yas: The early commentaries question this statement in light 
of the ruling in tractate Bava Metzia that size and weight are 
distinguishing markers for a lost object, and ask why Gemara 
states here that there is a concern that those factors might have 
aligned by chance. Some commentaries explain that this is refer- 
ring to an established measure which is not a clear marker, i.e, 
if it was customary to place this amount of produce in barrels of 
this kind. By contrast, the case of a found object is dealing with 
uncommon sizes and weights (Tosefot HaRosh). 

Some commentaries maintain that there is a fundamental 
difference between these two cases. With regard to a lost object 
the finder has no presumption of ownership, whereas here the 
one who was entrusted with the item claims that the object is 
his, and one may not remove an article from someone based on 


and Otzar HaShitot). Other commentaries conclude from here 
that there are different levels of distinguishing marks in cases of 
identification of a deceased husband. 


Everyone agrees that we are concerned that perhaps some- 
one moved — Ya KAW JPN xoy apt: The mishna does not 
conclusively prove that this is the case, as one can argue that 
the first tanna of the mishna and Rabbi Yosei disagree about 
this very issue. However, it is a reasonable claim that people do 
move articles from a vessel, and the commentaries cite a story 
to this end from the Jerusalem Talmud (Josafot, citing Rabbeinu 
Hananel; see Otzar HaShitot). Furthermore, this is probably why 
Ravina gives an alternative explanation of the dispute (Josefot 
HaRosh). 
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§ The Gemara relates a story that deals with the permission of 
a woman to remarry. Yitzhak the Exilarch," son of the sister 
of Rav Beivai, was walking from Cortva® to Spain’ and died 
along the way. They sent this message from Spain: Yitzhak the 
Exilarch, son of the sister of Rav Beivai, was walking from 
Cortva to Spain and died. The Gemara asks: Are we concerned 
about the possibility of two men named Yitzhak" or not? Per- 
haps there is someone else with the same name, and therefore the 
mention of his name is not a sufficiently distinguishing mark. 
Abaye said: We are concerned about this possibility. Rava said: 
We are not concerned. 


Abaye said: From where do I say my reasoning" that there might 
be another man with the same name? As a certain bill of divorce 
was found in the city of Neharde’a, and this passage was written 
on it: On the colonial [kelonya]' side of the city, I, Androlinai 
of Neharde’a, excused, sent away, and divorced my wife so-and- 
so. Androlinai’s wife requested permission to remarry based on 
this bill of divorce, but they did not know if he was the man 
who gave the divorce or if it was given by another man of the 
same name. And the father of Shmuel’ sent this question before 
Rabbi Yehuda Nesia in Eretz Yisrael. And Rabbi Yehuda Nesia 
sent a message to him: All of Neharde’a must be examined," 
to see whether there is another man by that name. This shows 
that one must be concerned that there might be two people with 
the same name. 


And Rava said: This story provides no proof. Ifit is so, that there 
were grounds to suspect that someone else of the same name 
wrote the bill of divorce, Rabbi Yehuda Nesia should have said: 
The entire world must be examined, in case there is someone 
else with the same name somewhere. Since he did not say this, 
evidently there was no legitimate reason for this suspicion at all. 
Why, then, did Rabbi Yehuda Nesia send instructions to examine 
all of Neharde’a? Rather, Rava added, it was due to respect for 
the father of Shmuel that he sent this message. He did not want 
to write explicitly that Shmuel’s father had inquired unnecessarily, 
and therefore he wrote his reply in a manner which indicated his 
partial agreement with the concern. 


NOTES 


Yitzhak the Exilarch - xmas w prix»: The early commentaries 
ask how there can be a doubt about the identity of someone so 
famous in his generation as the Exilarch. In fact, the genealogy 
of Rav Sherira Gaon indicates that there was no Exilarch by this 
name; neither was there such a person in Spain. Therefore, the 
commentaries interpret this case in various ways. Some claim 
that this individual was actually not the Exilarch and this was 
simply his nickname, perhaps because he was connected to, 
or a servant of, the Exilarch (Rid). Others explain that this is not 
referring to the Exilarch in Babylonia but to a man who was 
an Exilarch in the city of Cortva (Rashba). There are records of 
men with a similar title in several lands, e.g., southern France. 
The Alsheikh maintains that the question did not concern 
that particular person at all. Rather, the incident led to a discus- 
sion of less clear-cut cases, when there is a genuine possibility 
of confusion between two people with the same name. He 
finds support for his interpretation in Rashi’s comments here, 
as Rashi refers to two people called Yosef ben Shimon. Alterna- 
tively, the messenger did not provide all these distinguishing 
marks; rather, he said only some of them, which is why the 
problem arose (see Arukh LaNer). 


From where do | say it - 7y Nya NI: This dispute between 
Abaye and Rava is related to several issues discussed in tractate 
Gittin. The early commentaries attempt to reconcile the various 
passages. The main problem is that the Gemara there appar- 
ently deals with two additional questions. First, has it been 
established that there is someone else with this name in the 
same place? Second, is this an isolated place or a location with 
caravans, which would mean that there is a concern that other 
people regularly pass through? The dispute between the early 
commentaries is whether the principle of: It was where it was 
found, i.e., that an item found in a certain place is presumed to 
come from that place, is applicable in this case, and therefore 
there would be no concern about travelers from other places, or 
whether the possible presence of other people with the same 
name must be taken into account (see HALAKHA). 


All of Neharde’a must be examined — aap KYTIN PIPN: 
Some commentaries explain that the instruction was to check 
the entire region of Neharde’a. In other words, they were told 
to examine not only the city itself, but any place where they use 
the weights and measures of Neharde’a (Ramban; Rashba). 


BACKGROUND 


Cortva - xav: Based on context, this apparently is refer- 
ring to the city Cordoba in Spain. Ancient Cordoba, estab- 
lished by the Phoenicians, was an important city in the 
time of the Talmud, and served as the capital of the Roman 
province H. Baetica. 


Spain [Aspamya] — %123Dx: It is likely that Aspamya refers 
to present day Spain, called Hispania in Latin and Greek. 
Alternatively, perhaps it is referring specifically to the larg- 
est of the three Roman provinces in Spain, H. Tarraconensis, 
which covered the majority of Spain's land mass. 


HALAKHA 


Are we concerned about two men named Yitzhak — 
pny ar) iPwn: If a messenger arrives from foreign parts 
and announces: So-and-so, son of so-and-so, died, but he 
does not know the deceased himself, then if it is known that 
someone by that name was living in the place from where 
the messenger came, it is permitted for his wife, who is in 
the place where the messenger arrived, to remarry. There is 
no concern that the deceased might be someone else with 
the same name. This halakha applies only if there are not two 
people with the same name known to reside in that place, 
or, alternatively, if there are two men of the same name but 
it is known with certainty that one of them is still alive. The 
halakha is in accordance with the opinion of Rava, whose 
opinions are generally accepted in his disputes with Abaye 
(Rambam; Razah; Rosh). 

Some commentaries claim that it is permitted for the wife 
to remarry only if the messenger stated the name of the city, 
but if he did not mention the city, even if it is known that 
someone by this name went missing in that city, she cannot 
rely on his report (Ramban; Rashba). Others say that if the 
messenger mentioned the husband's name and his father’s 
name it does not matter that he did not state the name of 
the city (Rosh). The Maharik holds that if there are other 
indications that her husband is the man in question, one may 
be lenient and rely on the opinion that the messenger need 
not state the city by name (Rambam Sefer Nashim, Hilkhot 
Geirushin 12:24; Shulhan Arukh, Even HaEzer 17:18). 


LANGUAGE 


Colonial [kelonya] - wip: From the Latin colonia, meaning 
colony, settlement, or village, usually a colony of discharged 
Roman soldiers. Many places in the world bear this name, 
some of which developed into important cities after the 
initial settlement period. 


PERSONALITIES 


The father of Shmuel brn max: This is the prominent 
sage Abba bar Abba, who is generally called the father of 
Shmuel after his son, the great amora. Abba bar Abba, who 
raveled far and wide as a professional dealer in silk, spent 
some time in Eretz Yisrael and developed close ties with 
Rabbi Yehuda HaNasi and his sons. He lived a long life, and 
his other son, Rav Pinhas, was also a Sage. 
Abba bar Abba was one of the great Torah scholars of 
his generation. Although he never held an official position, 
he was considered an important man in his hometown of 
eharde’a and was placed in charge of the affairs of the city. 
He was highly involved in the ransom of Jewish captives and 
was known as a great distributer of charity. When the Sage 
Levi ben Sisi came to Babylonia he became close friends with 
him, and when Rava returned to Babylonia he treated Abba 
bar Abba with great respect. 

Abba bar Abba's statements appear throughout both 
he Babylonian Talmud and the Jerusalem Talmud. Much is 
related about his strong ties with academies in Eretz Yisrael 
and that he would often send questions to the Sages living 
here, where he was held in great esteem. 
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HALAKHA 

Havai bar Nanai and Nanai bar Havai- 221 22 7. 30 
yan 7a: In a case where there are two people with identi- 
cal names, and one of them produces a promissory note 
indicating that someone owes him money, the purported 
borrower may not say: | do not owe you, as the money is 
owed to your colleague of the same name. It is presumed 
that anyone who in possession of a promissory note is the 
owner of that bill. The halakha is in accordance with the 
action of Rava bar Avuh (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 24:8; Shulhan Arukh, Hoshen Mishpat 49:7). 


Perek XV 
Daf116 Amuda 


NOTES 

And witnesses came and said...he was with us, etc. — 
^D.. KTD ax: Tosefot Had MikKammaei cites 

an opinion that is not found among the other early com- 
mentaries: These witnesses testify that the second Anan 

who was in Neharde’a also wrote a bill of divorce for his 

wife. In other words, there are grounds for concern that the 

bill of divorce belongs to this other Anan. 
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Rava said: From where do I say my reasoning that we are not 
concerned about two people with identical names? As there 
were two promissory notes produced in Mehoza, and these 
names of the creditors were written on them: Havai bar Nanai 
and Nanai bar Havai, and Rava bar Avuh collected dinars for 
them with these promissory notes, without concerning himself 
with the possibility that they might be referring to other people. 
And the names Havai bar Nanai and Nanai bar Havai" are very 
common in Mehozaa, i.e., there are certainly other people with 
these names, and yet he was not worried about this matter. The 
Gemara asks: And Abaye, how does he answer this proof? 


With regard to what should we be concerned in the case of the 
promissory note? If we are concerned about the possibility of 
falling, i.e., that the promissory note might have dropped from 
this person’s hand and the other one found it, the former is cer- 
tainly careful with it so as not to lose it, as he knows there is 
someone else in the city with the same name. If we are concerned 
about the possibility that it was given as a deposit for safekeeping, 
i.e, that the actual owner might have given it to the one in pos- 
session of it, since his name is the same as the name of the bailee, 
the owner would not deposit his contract with him without 
some insurance. 


If you say that perhaps the actual owner passed, i.e., transferred 
the promissory note to this person whose name is the same as 
his own, i.e., he gave or sold it to him so he may collect it for 
himself, in that case the one in possession is entitled to collect 
the money, as letters of credit are acquired through passing." 
There is no need for an additional act of acquisition here, which 
means that the promissory note belongs to the one in possession 
of it, despite the fact that it was not originally written for him. 
Consequently, no proof can be brought from this case with regard 
to whether or not one should be concerned about two people 
with identical names. 


The Gemara relates: There was a certain bill of divorce that was 
found in the city of Sura" and the following was written in it: 
In the city of Sura, I, Anan bar Hiyya of Neharde’a, excused 
and sent away and divorced my wife, so-and-so. And the Sages 
examined the area from Sura to Neharde’a, throughout almost 
all of Babylonia, and there was no other Anan bar Hiyya than 
the one they knew, apart from an Anan bar Hiyya of Hagra who 
was in Neharde’a. And yet witnesses came and said that on that 
day, when that bill of divorce was written: Anan bar Hiyya of 
Hagra was with us’ in Neharde’a, not in Sura. 


HALAKHA 


How letters are acquired — nizpa nisi T¥9D: Promissory 
notes are acquired only through writing and passing. In other 
words, one who sells a promissory note to another must write 
to him: Acquire for yourself this note and any indebtedness 
that it includes. If he did not write this, the note is not acquired, 
not even the paper upon which it was written, and it must be 
returned. The halakha is in accordance with the opinion of Rava, 
rather than Abaye (Shulhan Arukh, Hoshen Mishpat 66:1). 


A certain bill of divorce that was found in Sura — Kwa Km 
XIDI MSAK: In a case of a messenger bearing a bill of divorce 


who drops it in a city where there are caravans, or a place where 
here are no caravans but there were two men with identical 
names in that place, if he does not have distinguishing marks 
or the bill of divorce and a bill of divorce with this name is 
ound, there is a concern that this might not be the bill of divorce 
hat the messenger dropped. This is the case even if witnesses 
estified that the other man with the same name was out of 
he city when the bill of divorce was written. The halakha is in 
accordance with the opinion of Rava, as the halakha invariably 
ollows him rather than Abaye (Rambam Sefer Nashim, Hilkhot 
Geirushin 3:10; Shulhan Arukh, Even HaEzer 132:4). 
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Abaye said: Even according to my opinion, by which I say 
that generally we are concerned about the possibility of someone 
else with the same name, here we are not concerned. The reason 
is that the witnesses say the other Anan bar Hiyya was in 
Neharde’a; what, then, is he doing in Sura? Consequently, there 
is no concern that the bill of divorce was written by the Anan 
bar Hiyya of Hagra. 


Rava said: Even according to my opinion, in which I say that we 
are not concerned in general, here, when it is established that 
there definitely is another man by the same name, we are con- 
cerned. As for the apparently contradictory testimony, perhaps 
he went by a flying camel,™ an extremely fast means of transpor- 
tation, and was able to travel from Neharde’a to Sura in one day. 
Alternatively, he might have arrived by a miraculous shortcut." 
Alternatively, he might have given verbal instructions before- 
hand for them to write the bill of divorce in a place where he was 
not physically located. 


This last answer is as Rav said to the court scribes, and likewise 
Rav Huna said to the scribes: When you are in a place called 
Shili, write that the contract was written in Shili," even when 
the instructions are given to you in a different place called 
Hini.’ And likewise, when you are in Hini, write that it was 
written in Hini, even when the instructions are given to you 


in Shili. 


The Gemara returns to the original question: What was the con- 
clusion that was reached about this case involving sesame plants? 
Do they belong to the one who deposited them, or is the claim of 
the bailee accepted, that he returned them and placed other ses- 
ame plants in the same barrel? Rav Yeimar said: We are not 
concerned that they are different plants, and Ravina said: We 
are concerned. The Gemara concludes: And the halakha is that 
we are concerned about the possibility that the bailee replaced 
them with others, and we do not rely on the distinguishing marks 
provided by the claimant in this case. 


§ The mishna taught: If there was a quarrel between him and 
her, her testimony that her husband died is not accepted. The 
Gemara asks: What are the circumstances ofa quarrel" between 
him and her? Rav Yehuda said that Shmuel said: This is a case 
where people heard her say to her husband: Divorce me." The 
Gemara asks: Is this proof? All women likewise say this when 
they are angry; this does not prove that there was an unresolved 
quarrel left between them. Rather, a quarrel is when she says to 
her husband: You divorced me," i.e., she claims that she was 
actually divorced. 


Perhaps he went by a flying camel, etc. - x3 syma xoy 
^a) bi: The early commentaries write that these two answers, 
the flying camel and the miraculous shortcut, are mentioned 
only as additional options, as the most likely concern is the third 
one, the simple possibility that he issued verbal instructions 
and the witnesses wrote the document in another place. This 
explains the apparent contradiction between this Gemara and 
the discussion in tractate Makkot, where the possibility of a 
flying camel is rejected (see Tosafot; see Ramban, citing Tosefot 
Rid and Ra‘avad). 


By shortcut — 7%¥*9p3: Most commentaries explain that this 
shortcut is performed miraculously, by means of a sacred name 
of God, an amulet, or something similar. However, some explain 
that this man was a very fast runner and succeeded in arriving 
more quickly than one would imagine (Meiri; see also Arukh). 


What are the circumstances of a quarrel — Meyp "27197: This 
certainly cannot be referring to an ordinary fight between a 
husband and wife, which occurs between almost every married 
couple. The mishna must be speaking of such a severe quarrel 
that one suspects that the wife might lie or not be exacting 
in her investigations into his death due to their fight (Tosefot 
Rid). 


Heard her say to her husband, divorce me - aw minix 
ww: The Jerusalem Talmud also inquires into the nature of 
this quarrel, and two answers are suggested. According to one 
opinion, she says that her husband divorced her but did not pay 
her the marriage contract payment. According to the second 
opinion, this is referring to any wife who demands a divorce 
from her husband. These two opinions are not in accordance 
with the Gemara here. 


Flying camel - xm xbns: Each breed of camel has cer- 
tain characteristics that affect how they are deployed. Most 
camels are used to haul loads and are rather slow. However, 
there are also breeds of racing camels which can move at 
speeds on par with galloping horses for limited distances. 
The two breeds which are most commonly used for this 
even today are Annafi and Bishari. 


Racing camels 


Shili and Hini — Y» ow: Shili and Hini were two adjacent 
towns, located less than 1km from each other, both of 
which were under the jurisdiction of the city of Sura. Rav 
Huna is emphasizing the importance of writing the precise 
name of each town on the document, notwithstanding 
their proximity to each other. 


When you are in Shili, v write it in Shili, etc. — ADU 2 
navba rains wa: In a case where someone gave tes- 
timony in one place and the scribes wrote the document 
elsewhere, the scribes should not state in the contract the 
place where the testimony was given to them. Instead, 
they should write the place where the contract was writ- 
ten, in accordance with the opinions of Rav and Rav Huna 
(Rambam Sefer Nashim, Hilkhot Geirushin 1:25; Shulhan 
Arukh, Even HaEzer 128:1 and Hoshen Mishpat 43:20). 


A woman who says to her husband, you divorced me — 
Pyaar abyad Dyzixw Aww: Ifa wife says to her husband: 
You divorced me, she is deemed credible, as it may be 
presumed that she would not dare lie in the presence 
of her husband. The halakha is in accordance with the 
opinion of Rav Hamnuna (Rambam Sefer Nashim, Hilkhot 
Geirushin 12:4; Shulhan Arukh, Even HaEzer 17:2). 
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HALAKHA 

A quarrel between him and her - A144 AvP: In a 
case where there was a quarrel between a husband and 
wife, e.g, ifa wife said to her husband: You divorced me 
in the presence of so-and-so, and she is discovered to 
be a liar, if they later traveled and she came back and 
said her husband died, she is not deemed credible, even 
if it was not a time of war. The halakha is in accordance 
with the opinion of Rav Hanina that there is a concern 
she may be lying (Rambam Sefer Nashim, Hilkhot Gei- 
rushin 13:1 and see Kesef Mishne there; Shulhan Arukh, 
Even HaEzer 17:48). 


NOTES 

Because she lies - x3pwr't Dwi: Rashi explains that 
due to her hatred of her husband she does not hesitate 
to lie so as to be rid of him. Others write that since she 
has been established by witnesses to be a liar, as she 
said in their presence that she was divorced when she 
was not in fact divorced, her statements are no longer 
reliable (Meiri). 


Perek XV 
Daf116 Amud b 


HALAKHA 


One witness in a quarrel - nyypa Ty TY: If there was 
a quarrel between a couple and one witness comes and 
testifies that the husband died, his wife may not marry 
based upon his testimony, due to the concern that she 
may have hired him to give false testimony (Rambam; 
see Kesef Mishne). If she did marry, she does not have 
to leave her new husband, as in any case she does 
have a witness. Some commentaries maintain that if 
she herself did not bring the witness, but the witness 
came forward on his own, the court should rule leni- 
ently even ab initio (Beit Shmuel). In general, however, 
as the problem was left unresolved in the Gemara, one 
should be stringent ab initio (Rambam Sefer Nashim, 
Hilkhot Geirushin 13:1, and Kesef Mishne there; Shulhan 
Arukh, Even HaEzer 17:48). 
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The Gemara asks: If she said to her husband that he divorced her, let us 
believe her claim, in accordance with the statement of Rav Hamnuna. 
As Rav Hamnuna said: A woman who said to her husband: You 
divorced me, is deemed credible. Why? There is a presumption that 
a woman would not dare to lie in the presence of her husband about 
a matter which he knows to be untrue. If so, why isn’t her claim that she 
was divorced accepted? This would mean that there is no need for any 
testimony concerning his death, as the ties between them have already 
been severed. 


The Gemara answers: In fact, a couple is considered to be quarreling 
when she says: You divorced me in the presence of two witnesses, 
so-and-so and so-and-so; and the court asked those men and they 
said: This matter never happened. In this case it is obvious that there 
was a terrible quarrel between them, but her claim that she was divorced 
is not accepted. Consequently, her later claim that her husband is dead 
is not accepted." 


§ The Gemara analyzes the ruling of the mishna itself. What is the 
reason that in the case of a quarrel between them the court does not 
accept her testimony? Rav Hanina said: Because she lies," i.e., due to 
their quarrel she is likely to testify falsely that her husband died. Rav 
Shimi bar Ashi said: Because she says what she imagines to be the 
case. When there is peace between them, she examines the matter 
thoroughly to discover whether he actually died, but if there is a 
quarrel between them she is not so exacting, as she is pleased to be 
rid of him. The Gemara asks: What is the difference between these 
two explanations? 


The practical difference between them is in a case where he initiated 
the quarrel." In this situation there is no concern that she might know- 
ingly lie, as she loves him. However, due to the quarrel between them 
she might not be meticulous in her investigations. 


§ A dilemma was raised before the Sages: If there was one witness 
who testified that the husband died, in a case that involved a quarrel" 
between them, what is the halakha? The Gemara explains the different 
sides of this dilemma: What is the reason that one witness is deemed 
credible? Is it because it is a matter that is likely to be revealed, and 
one does not lie ina case of this kind? Here too, one witness would not 
lie. Or perhaps the reason that one witness is deemed credible is 
because she herself is exacting in her investigation before she marries 
again. And here, since there is a quarrel between them, she is not 
exacting in her investigation before she marries again, despite the 
testimony of the witness. The Gemara comments: The question shall 
stand unresolved. 


NOTES 


The difference between them is where he initiated the quar- 
rel — MDP NIT Sat ya KDN: Some commentaries explain 
that if the concern is that she might be lying and that she hates 
him, even if he is the one who began the quarrel, her statements 
remain unreliable and she is not deemed credible at all (Responsa 
of Ram, cited by Kesef Mishne; see Tosafot). Others state that if he 
is the one who started the quarrel there is no concern that she is 
lying, as her anger has certainly passed (Meiri). Some commen- 
taries claim that this issue of which party is responsible for the 
quarrel applies even when she did not contradict the testimony 
of witnesses (Hazon Ish). 

There is another difference between the concern that she 
might be lying and the concern that her claim might be based 
on an assumption. This involves a case where she says: He died 
and | buried him. If she might be lying, the concern applies in 
this case as well, whereas she certainly did not rely on conjecture 
in this case (Rabbeinu Hananel). Some commentaries wonder 


IP gT ro PD 


why the Gemara omits this distinction, which is mentioned by 
he Rambam (Rashba; Tosefot HaRosh). One answer is that the 
Gemara did not cite all the differences. Instead, it mentioned 
only one example, but this does not rule out the possibility that 
here are others (Ritva). 


One witness in a quarrel - myYpa INK TY: Some authorities rule 
hat one witness is unreliable in this case, as the wife might have 
hired him to testify (Rambam). However, other early commentar- 
ies question this, as there are no grounds for suspecting other 
ews of falsehood when only she is known to be a liar (Rashba). 
One answer is that once it has been discovered that she is lying 
and attempting to find strategies to rid herself of her husband, 
here is a genuine concern that she may have tempted and hired 
a witness. Consequently, the witness is deemed credible only if 
it is clear that his testimony is entirely independent of her (Kesef 
Mishne). 
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§ The mishna taught that Rabbi Yehuda says that a wife is never 
deemed credible when she testifies that her husband died, unless 
she came crying and her clothing was torn," while the Rabbis say 
she may remarry in any case. It is taught in a baraita: The Rabbis 
said to Rabbi Yehuda: According to your statement, a crafty 
woman who knows how to deceive will come with torn clothes 
crying, and it will be permitted for her to marry. However, a 
foolish woman who does not know how to deceive will not be 
permitted to marry. Is this a fair outcome? Rather, both this 
woman and that woman may marry. 


The Gemara relates: There was a certain woman who came to 

the court of Rabbi Yehuda. The people sitting there said to her: 
Lament your husband, tear your clothing, unbind your hair, 
so that you have the appearance of a mourner, and the court will 

believe you. The Gemara asks: Did they instruct her to lie? The 

Gemara answers: They thought, in accordance with the opinion 

of the Rabbis, that it is permitted for her to marry in any case. 
However, they were concerned that Rabbi Yehuda would rule 

that she may not remarry if she did not display her grief, in accor- 
dance with his opinion. Therefore, they said that she should do 

this, so that Rabbi Yehuda would also permit her to marry, and 

she would avoid any complications. 


MI S HN A Beit Hillel say: We heard that one may 


accept the testimony of a woman con- 
cerning the death of her husband only when she comes from 
the grain harvest, and when she testified in the same country 
where he died, and in circumstances similar to the incident 
that occurred," in which a lenient ruling was issued, as will be 
explained. 


Beit Shammai said to Beit Hillel: The same halakha applies to 
a wife who comes from the grain harvest, and one who comes 
from the olive harvest, and also one who comes from the grape 
harvest, and even one who comes from one country to another 
country. Although the incident in question took place during 
the grain harvest, the Sages spoke of the grain harvest only 
because it was the present occurrence, i.e., that is what happened 
in practice, but this is no proof that she is deemed credible only 
when she arrived specifically from the grain harvest. The mishna 
comments: Beit Hillel retracted their opinion, and decided to 
teach in accordance with the opinion of Beit Shammai on this 
issue. 


G E M ARA It is taught in a baraita that Beit Sham- 

mai said to Beit Hillel: According to 
your statement that this halakha applies solely in circumstances 
similar to the incident that occurred, if so, I have derived only 
that it applies in the wheat harvest. From where do I derive that 
the same applies in the barley harvest? And I have derived only 
that it applies to one who reaps grain. From where do I derive 
that this halakha includes someone who harvests grapes, or 
harvests olives, or harvests dates, or harvests figs? 


Rather, that incident which occurred during the grain harvest, 
and the same is true of all these other circumstances. Here too, 
concerning a woman who comes from another country, and 
other, similar cases, the incident that occurred took place in 
that country, but the same is true of all these other cases. 


And Beit Hillel, how did they respond to this argument? In that 
same country, where people are commonly found moving from 
place to place, she is scared to lie, lest her account be contra- 
dicted. However, between one country and another country, 
where people are not commonly found moving back and forth, 
she is not scared, and therefore she might be lying when she 
says he died. And Beit Shammai reason: Here too caravans are 
found, and if he was alive the truth would eventually be revealed. 


NOTES 


Unless she came crying — 7313 {3 OX KYN: Another reason 
for the ruling of the Rabbis is brought in the Jerusalem Tal- 
mud: It is possible that the woman is crying for a different 
reason, e.g., if her son died at the same time as her husband. 
Consequently, her behavior provides no proof at all. 


The incident that occurred during the grain harvest, etc. — 
nD PA MAW mwya: It is stated in the Jerusalem Talmud 
that the grain harvest is a dangerous period, as people stand 
for a long time in the heat of the sun, and also snakes are 
found at that time. Beit Shammai claim that the period of 
the grain harvest is the entire year, as it occurs in different 
places and at different periods, and there is no season of the 
year when there is no grain or grape harvest somewhere. 
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LANGUAGE 


At the end [shilfei] - show: Since shilfei means uproot- 
ing, some scholars claim that the end of the harvest is 
called shilfei due to the practice of uprooting the remaining 
sheaves of the plants in the field after the scythe has been 
used. This is done either for the sheaves themselves or to 
prepare the field for plowing. In a broader sense, the word 
is used in reference to the end of a period of time. 


NOTES 


They sent messengers who discovered in accordance 
with her statement - 77373 8%) anu: The commen- 
taries ask: Just because the woman was deemed credible 
in one case, should this be permitted in every instance 
(Gilyonei HaShas)? They explain that in fact the Sages main- 
tained that in general one may rely upon the testimony of a 
wife, but they did not want to establish this as the halakha 
until the matter was clarified in practice. Furthermore, that 
same case proves another important point, as those people 
who were present during the grain harvest at that time 
did not come of their own accord to testify in court. This 
shows that there is reason to be concerned that the woman 
might be left a deserted wife if the court does not rely on 
her testimony, because they are likely to have difficulty 
finding other witnesses. 


The dispute between Beit Shammai and Beit Hillel, 
etc. — 15195 mean aw maT xaya: Beit Hillel's com- 
ment: Similar to the incident that occurred, indicates that 
he point of dispute between them does not concern any 
eature of this particular case, as they dispute the general 
issue of whether it is possible to apply a halakhic ruling 
given in a specific circumstance to other cases. Ultimately 
here is a difference between this case and that of the one 
involving the Jordan River. In that case, in contrast to the 
estimony of a wife, there was no logical reason to apply 
he decree specifically to a boat. Instead, the Sages decided 
o issue a general decree due to that incident. Likewise, in 
several places, the Sages decreed a prohibition on account 
of a certain incident. 


HALAKHA 


The waters of purification and the ashes of purification 
on the Jordan and in a boat — ;1¥a NKUN 39%) NKUN 1 
nya: One may not transport waters of purification or 
ashes of purification on a river in a boat. Likewise, one may 
not float them on the surface of the water, nor stand on 
one side of the river and throw them to the other side. The 
halakha is in accordance with the opinion of the Rabbis, 
who applied this decree to all bodies of water due to an 
incident that occurred. However, it is permitted to cross the 
water by foot with the waters of purification and ashes of 
purification in one’s hand (Rambam Sefer Tahara, Hilkhot 
Para Aduma 10:2). 
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The Gemara asks: What was this incident that occurred? As 
Rav Yehuda said that Shmuel said: It was at the end [shilfei]t 
of the wheat harvest, and ten people went to harvest wheat. 
A snake bit one of them and he died, and his wife came 
and told the court that her husband died. And they sent 
messengers, who discovered that it happened in accordance 
with her statement.” At that time they said: The woman 
who says: My husband died, may marry on the basis of this 
testimony. Furthermore, if she says: My husband died without 
children, and he has a brother, she enters into levirate marriage. 
This is the case to which Beit Hillel referred. 


§ The Gemara analyzes this dispute. Let us say that Rabbi 
Hananya ben Akiva and the Rabbis, who argued in this case, 
disagree with regard to the issue that is the subject of the dis- 
pute between Beit Shammai and Beit Hillel." As it is taught 
in a baraita: A person may not carry the waters of purification, 
i.e., the water containing the ashes of the red heifer for the ritual 
purification of one who became impure through contact with a 
corpse, and the ashes of purification, of the red heifer, and 
transport them on the Jordan River. And one may not transfer 
them across the river in a boat." 


And one may not stand on one side of the river and throw 
the ashes to the other side, nor float them upon the water as 
he crosses, nor ride with them across the river, neither on the 
back of an animal nor on the back of another person, as this 
is similar to a boat that passes over the water, unless the legs 
of the rider were touching the ground. However, one may 
transport them across the water over a bridge. This prohibition 
applies to both the Jordan River and all other rivers. Rabbi 
Hananya ben Akiva says: They said this prohibition only 
with regard to the Jordan, and transporting in a boat, and in 
circumstances similar to the incident that occurred, when 
ritual impurity was found in a boat on the Jordan River. 


Let us say that the Rabbis say in accordance with the opinion 
of Beit Shammai, that when a decree is enacted due to a specific 
case that occurred, this halakha applies to all similar circum- 
stances. And Rabbi Hananya ben Akiva says in accordance 
with the opinion of Beit Hillel, that the decree applies only in 
the exact circumstances as the precedent case. 


The Gemara rejects this suggestion. The Rabbis could say to 
you: We stated our ruling even in accordance with the opinion 
of Beit Hillel, as there is a difference between the two cases. 
Beit Hillel state their opinion, that she is not deemed credible 
when she comes from one country to another, only in that case 
there, because she is scared. In a nearby place she is scared to 
give false testimony, as her lie can easily be discovered, whereas 
in a distant place she is not scared. However, here, concerning 
the ashes of the red heifer, what difference does it make to me 
ifit is the Jordan River, and what difference does it make to me 
if it is one of the many other rivers? 


Meanwhile, Rabbi Hananya ben Akiva could have said to you: 
I stated my ruling even in accordance with the opinion of Beit 
Shammai, as Beit Shammai state their opinion only there, 
because she herself is exacting in her investigation before she 
marries again. Since this is the decisive consideration, what 
difference does it make to me if the place is near, and what 
difference does it make to me if the place is far? Here, however, 
the Sages issued their decree due to a specific incident that 
occurred. And therefore the Sages issued their decree with 
regard to the Jordan River and in a boat, the circumstances 
in which the incident occurred. Conversely, the Sages did 
not issue the decree with regard to other rivers, where the 
incident did not occur. 
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The Gemara explains: What is this incident that occurred, involv- 
ing the ashes of the red heifer? As Rav Yehuda said that Rav said: 
An incident occurred involving a person who was transporting 
waters of purification and ashes of purification on the Jordan 
River, and in a boat, and an olive-bulk of a corpse was found stuck 
to the bottom of the boat, which rendered the waters and ashes 
ritually impure. At that time they said: A person may not carry 
waters of purification and ashes of purification and transport 
them on the Jordan River, and in a boat. Later Sages dispute 
whether this decree applies to similar cases, or only to the exact 
circumstances of this specific incident. 


MI S HN A Beit Shammai say: A woman who testifies 


that her husband died may marry, and take 
the money guaranteed in her marriage contract. Beit Hillel say: 
She may marry, but she may not take her marriage contract, 
as qualified witnesses are required for monetary matters. Beit 
Shammai said to them: If you have permitted a woman potentially 
forbidden to him, which is a relatively stringent prohibition, based 
merely upon her own testimony, will we not permit a monetary 
matter, which is more lenient, as the money can be returned and 
this sin does not entail such a severe punishment? Beit Hillel said 
to them: This is no proof, as we find 


that the brothers do not come into the inheritance from the 
deceased brother based on her testimony." Evidently, although this 
testimony is accepted with regard to forbidden sexual relationships, 
it is not effective for monetary matters. 


Beit Shammai said to them: But we can learn this halakha from 
the scroll of the marriage contract, as every husband writes for 
her that: If you marry another man, take what is written for you 
in this contract. This shows that her right to receive the money of 
her marriage contract is dependent upon her eligibility to remarry. 
In this case, as she is deemed credible when she says her husband 
died and she may marry again, she is likewise entitled to the money 
of the marriage contract. And Beit Hillel again retracted" their 
opinion, and decided to teach in accordance with the opinion of 


Beit Shammai. 
G EMA Rav Hisda said: If the woman entered 
into levirate marriage based upon her own 
testimony, her yavam comes into the inheritance’ of the property 
of his dead brother based on her testimony." He adds: If Beit 
Shammai taught their halakha that she is entitled to her money, by 
interpreting homiletically the language of a marriage contract," 
will we not teach by interpreting homiletically the Torah itself? 


HALAKHA 


The brothers do not come into the inheritance based on her 
testimony - 75 by aonb PDD PINT py: Heirs do not receive 
heir inheritance until clear evidence is brought that the owner of 
he estate died. In a case where a man was rumored to have died, 
or if his wife testified to this fact, or if a gentile innocently reported 
he events, his wife is free to remarry based on this testimony, but 
he heirs do not inherit his property (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 71-2; Shulhan Arukh, Hoshen Mishpat 284:2). 


Beit Hillel retracted, etc. - 13) dba Da sn: A woman who says 
her husband died is deemed credible, and she may remarry or 
enter into levirate marriage based on her testimony. Furthermore, 
she is entitled to the main sum of her marriage contract, as Beit 


Hillel eventually accepted the opinion of Beit Shammai (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 7:1-2 and Sefer Nashim, Hilkhot 
Ishut 16:26; Shulhan Arukh, Even HaEzer 17:43). 


If she entered into levirate marriage, her yavam comes into 
the inheritance based on her testimony — D323 mAV mN) 
po by mon: Although heirs generally do not ‘inherit until clear 
evidence is brought that the owner of the estate died, if a woman 
said: My husband died, and entered into levirate marriage, her 
yavam inherits from his deceased brother based on her testi- 
mony, in accordance with the opinion of Rav Hisda (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 7:2; Shulhan Arukh, Hoshen 
Mishpat 284:3). 


NOTES 


Her yavam comes into the inheritance — D353 mI 
Ton: The following problem is discussed in the 
Jerusalem Talmud: When a woman is married based 
on her own testimony, does the court accept the 
monetary rights that the marriage contract grants to 
others? This would include, e.g. the clauses that the 
daughters are entitled to sustenance and to their 
dowries from the late husband's assets, and that this 
woman's sons inherit the money due to her from the 
marriage contract in addition to their share in the rest 
of the inheritance. 


Interpreting homiletically the marriage contract — 
Maina wy wrt: The issue here is whether one may 
interpret the phrasing of a marriage contract in a 
manner that leads to halakhic conclusions, despite 
the fact that it is essentially written in the language of 
laymen. Some commentaries ask whether the option 
of interpreting the marriage contract homiletically 
is espoused solely by Beit Shammai, as indicated 
here. This would be surprising, as it is stated that 
Hillel himself would interpret the marriage contract 
homiletically (Tosafot). 

Various answers are suggested for this question. 
Some suggest that Beit Hillel interpret the marriage 
contract homiletically only when this would impair 
the wife's rights, not when the interpretation would 
increase her rights (Tosefot on Ketubot 53a). The logic of 
this claim is that since the husband writes the contract, 
he presumably means to diminish its application and 
scope as much as possible. In the Jerusalem Talmud 
a long list of Sages is cited, all of whom interpret the 
marriage contract homiletically. Apparently, the rea- 
soning is that since the Sages instituted the basic form 
of the text, it is legitimate to reach halakhic conclu- 
sions from its language, just as one may do from the 
phrasing of a mishna. 
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HALAKHA 


My husband died, permit me to marry — 27YA7 bya na 
xo: A wife came to the court and said: My husband 
died; permit me to marry. If she did not mention the money 
of her marriage contract, then she is entitled to her mar- 
riage contract, provided she swears that she has not yet 
received her money. However, she is not permitted even to 
remarry if she says: My husband died; give me my marriage 
contract. The halakha is in accordance with the opinion of 
Rav Nahman (Rambam Sefer Nashim, Hilkhot Ishut 16:31; 
Shulhan Arukh, Even HaEzer 100:7). 


Permit me to marry and give me my marriage contract — 
spans > am KEIT awn: If a woman came to court 
and said: Permit me to marry and give me my marriage 
contract, she may remarry, and she receives the money 
from her marriage contract. The reason is that the phrase 
in the Gemara: If you say, indicates a lenient ruling in this 
case. However, the Rema, based on the Rosh, maintains 
that she is prohibited to remarry (Rambam Sefer Nashim, 
Hilkhot Ishut 16:31; Shulhan Arukh, Even HaEzer 100:8, 17:44). 


Give me my marriage contract and permit me to marry — 
xed MVAT NAN b jam: A woman may remarry if she 

says to the court: My ‘husband died; give me my marriage 

contract and permit me to marry. However, she does not 
receive the money from the marriage contract. If she took 
the money of her own accord the court does not take 

it away from her, as is generally the case for monetary 
matters left unresolved by the Gemara. The Rema, based 

on the Rosh (see Beit Yosefand Korban Netanel), maintains 

that she is not permitted to remarry, as an unresolved issue 

involving a prohibition is treated stringently (Rambam Sefer 
Nashim, Hilkhot Ishut 16:21; Shulhan Arukh, Even HaEzer 100:8, 
17:44). 


All are deemed credible to give testimony with regard 
to his death, apart from her mother-in-law, etc. - Son 
ADI Anion yin PYT paya: All people may testify that 
a woman's husband died, except for five women who are 
presumed to hate her: Her mother-in-law, the daughter of 
her mother-in-law, her rival wife, the wife of her yavam, and 
her husband's daughter (Rambam Sefer Nashim, Hilkhot 
Geirushin 12:16; Shulhan Arukh, Even HaEzer 17:4). 
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Rav Hisda explains: The Merciful One states in the Torah: “He 
shall succeed in the name of his dead brother” (Deuteronomy 
25:6), which is interpreted by the Sages as referring to the right of 
inheritance of the brother who consummates the levirate marriage. 
And this man did succeed with respect to the marital relationship, 
as he consummated the levirate marriage based on the testimony 
of his yevama that her husband died. Consequently, he takes the 
place of his brother with respect to his inheritance as well. 


§ Rav Nahman said: A woman came to the court and said: My 
husband died; permit me to marry." The halakha is that after 
investigating the matter, they permit her to marry, and also 
give her her marriage contract. However, if she came and said: 
Give me my marriage contract," they do not even permit her to 
marry. What is the reason? Since she came with the money of 
the marriage contract in mind, she is suspected of lying, and her 
testimony is rejected. 


However, the following dilemma was raised before the scholars. 
If she came and said: Permit me to marry and give me my mar- 
riage contract," what is the halakha? Since she mentioned the 
money from her marriage contract, this shows that she came 
with the marriage contract in mind. Or perhaps every matter a 
person has in his favor he will say to the court, even if it is not of 
particular importance. And if you say that the ruling in this case 
is in accordance with the principle: Every matter" a person has 
in his favor he will say to the court, then in a case where she said: 
Give me my marriage contract and permit me to marry," what 


is the halakha? 


The Gemara explains the sides of the dilemma: Here she certainly 
came with the marriage contract in mind, as she mentioned it 
first. Or perhaps she said it in this manner since she does not 
know what will set her free." In other words, she might have 
thought that taking the money guaranteed by her marriage con- 
tract is part of the process that enables her to remarry, but this 
does not prove that she is focused on the money. The Gemara 
states that the question shall stand unresolved. 


MI S H N A Allare deemed credible when they come 


to give testimony with regard to the 
death of a woman’s husband, apart from her mother-in-law," 
the daughter of her mother-in-law, her rival wife, the wife of 
her yavam, and her husband’s daughter, her stepdaughter. The 
reason is that these women are likely to hate her and will lie to 
her detriment. 


NOTES 
maintain that the text of the Gemara the Rosh had did not omit 


Give me my marriage contract — Nain b na: The early com- 
mentaries ask: Even if her mind was set on the money, and with 
regard to monetary claims her testimony isn't sufficient and two 
qualified witnesses are required, it was stated earlier that there is 
a difference between monetary claims and testimony that per- 
mits her to remarry. Why, then, can she not marry based on her 
testimony? One answer is that if her mind is set on the money 
it is possible that her husband didn't die and she doesn't intend 
to remarry at all. Consequently, she is not concerned about the 
potential repercussions of her husband's reappearance. For this 
reason her testimony cannot be relied upon at all. 


And if you say, every matter, etc. — 15) on bs anid SYA ONT: 
The halakhic authorities dispute whether or not these dilem- 
mas were resolved by the Gemara. The Rambam accepts the 
opinion of the geonim, who hold that whenever the Gemara 
states: If you say, etc., this indicates that the dilemma in question 
was resolved in favor of that option. In this case, this principle 
would mean that it is permitted for her to remarry ab initio. 
However, some claim that the text of the Gemara that the Rosh 
and others had omits the phrase: If you say (Beit Yosef). Others 


that phrase; rather, the Rosh does not accept this principle at 
all, and therefore he is of the opinion that the two dilemmas, 
i.e., the one before and the one after the expression: If you say, 
remain unresolved. 


Since she does not know what will set her free - xr Dyin 
Kanwa nyp: The Ritva asks: How can it be suggested that 
a woman might think the money from her marriage contract is 
necessary for her divorce? He explains that this woman reasons 
that if she simply requests permission to remarry the court will 
not find her credible, whereas if she issues a monetary claim 
they will more readily believe her. 


Five women who are not deemed credible - pxw ov wan 
ia: Although the halakha says that there is no concern in 
general that someone who bears hatred against another might 
testify falsely against him, in this case there is more reason to 
be suspicious as these witnesses are otherwise disqualified to 
testify. Alternatively, the women are under suspicion because 
they have a personal stake in their testimony (Rashash). 
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The mishna explains: In the case of a divorce all people, including 
these women, may bring her bill of divorce and testify that it was 
written appropriately. What, then, is the difference between a bill 
of divorce and death? The mishna answers: The difference is that 
in the case of a bill of divorce the writing proves the accuracy of the 
testimony, i.e., her testimony is supported by the text of the docu- 
ment itself, whereas with regard to the death of her husband there 
is no proof apart from the statement of the woman herself. 


G E M ARA A dilemma was raised before the scholars: 

With regard to the daughter of her father- 
in-law, who is not the daughter of her mother-in-law, what is the 
halakha? May she testify to the death of the woman’s husband, or is 
she also under suspicion? The Gemara explains the sides of the 
dilemma: The reason that the daughter of her mother-in-law is 
suspected of lying is because she has a mother who hates her 
daughter-in-law, and therefore the daughter also hates her. But here, 
there is no mother who hates her, as she is not the mother-in-law’s 
daughter, and therefore she should be deemed credible. 


Or perhaps the reason that the daughter of her mother-in-law 
hates her is that she says: She eats the food [girsena]' that 
my mother prepares. Here too, in the case of the daughter of her 
father-in-law, she also says: She eats the food of my father’s house. 


The Gemara suggests: Come and hear a resolution from the follow- 
ing baraita: All are deemed credible when they come to testify 
with regard to her except for five women. And if it is so, that the 
daughter of her father-in-law is also disqualified, there are actually 
six women. The Gemara rejects this: This is no proof, as perhaps 
the reason that the daughter of her mother-in-law is disqualified 
from testifying is that she says: She eats the food of my father’s 
house, and if so, the halakha is no different with regard to her 
mother-in-law’s daughter and no different with regard to her 
father-in-law’s daughter. Since the two women are disqualified for 
the same reason the Sages did not list these as two separate cases. 


The Gemara raises a contradiction from another source. But isn’t it 
taught in a baraita: Apart from seven women who are not trust- 
worthy. Apparently that tanna added the daughter of her father-in- 
law as a separate category. The Gemara answers: That ruling is in 
accordance with the opinion of Rabbi Yehuda." As it was taught 
in a baraita: Rabbi Yehuda adds also a father’s wife, who hates 
her stepdaughter, and a daughter-in-law, who hates her mother- 
in-law. 


The Rabbis said to Rabbi Yehuda: A father’s wife is included in the 
category of the husband’s daughter, while a daughter-in-law is 
included in the category of her mother-in-law. In other words, just 
as a mother-in-law is suspicious of her daughter-in-law, a daughter- 
in-law is equally suspicious of her mother-in-law, and they need not 
be listed separately. 


And Rabbi Yehuda, who counts them separately, can answer: 
Granted that her mother-in-law hates the daughter-in-law, as she 
says: She eats the food I prepare; but a daughter-in-law, what is 
the reason that she hates her mother-in-law? Similarly, granted 
the husband’s daughter, that she hates her father’s wife, as she 
says: This woman eats the food that my mother prepared. However, 
the father’s wife, what is the reason that she hates her husband’s 
daughter? 


The Rabbis and Rabbi Yehuda — 7117 +39) 227: Apparently, there 
is no practical halakhic difference between these two opinions, as 
they disagree merely about the reason for the ruling. Neverthe- 
less, some commentaries suggest that there may be a practical 
difference between their opinions. For example, Rabbi Yehuda 


NOTES 


hate her and is therefore allowed to testify, whereas according 
to the opinion of the Rabbis she may not testify. Others accept 
this basic explanation, but claim the opposite: According to the 
opinion of the Rabbis she is deemed credible, while Rabbi Yehuda 
says that she is not deemed credible (Meiri). 


maintains that the wife of a husband's brother has no reason to 


LANGUAGE 

Food [girsena] — xY: Apparently, this word is 
similar to the Hebrew geres, meaning grist, or geris, 
meaning grit, which are all included in the category 
of food made by crushing [gerisa], as crushed legumes 
and other produce were made into various foodstuffs. 
Some derive the word from the Latin gersuma, mean- 
ing fine (Arukh). 
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BACKGROUND 
The West — wawa: In the Babylonian Talmud, Eretz Yisrael is 
called the West, as it is southwest of Babylonia. Later, the customs 
in Eretz Yisrael were referred to as western ones, as opposed to 
the eastern customs of Babylonia. 
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The Gemara asks: Rather, what is the reason that Rabbi Yehuda 
adds these two? Rather, his logic is: In the case of a daughter- 
in-law, what is the reason that she hates her mother-in-law? 
Because she reveals to her son everything his wife does. And 
likewise a father’s wife also hates the husband’s daughter, 
because she reveals to her father everything she does. In each 
case the reason for this hatred is different from the reason for the 
hatred of the other woman, the mother-in-law or the husband’s 
daughter, and therefore they belong in a separate category. 


And the Rabbis, who say that the reasons for the hatred are the 
same and therefore count only five disqualified women, how do 
they respond to this argument? They cite the verse: “As in water 
face answers to face, so the heart of man to man” (Proverbs 
27:19). That is, if one person hates another, the feeling soon 
becomes mutual. Here too, there is no need fora separate reason 
in order that the hatred be reciprocated. The Gemara asks: And 
Rabbi Yehuda, why doesn't he rely on this verse? Rabbi Yehuda 
would retort: That verse was written about matters of Torah. 
In other words, it means that the more one studies Torah, the 
more Torah he understands. 


§ Rav Aha bar Avya says: They raise a dilemma in the West," 
i.e Eretz Yisrael. With regard to her mother-in-law who 
comes afterward," what is the halakha? This refers to the 
mother of the husband’s brother, but not her husband’s mother, 
i.e., the wife’s future mother-in-law if the wife enters into levirate 
marriage. Can this woman testify with regard to the future wife 
of her son? The Gemara clarifies: Does it enter her mind that if 
this woman's husband died, the widow will happen before the 
yavam, her son, for levirate marriage, and as the widow, when 
she then married her son, would eat her food she hates her 
already, or not? 


NOTES 


They raise a dilemma in the West — xawna Y3: Another 
question was asked in Eretz Yisrael, in the Jerusalem Talmud: 
Does this concern about lying apply only to women, or are 
the corresponding close male relatives also under the same 
suspicion? The Gemara there concludes that the concern is 
referring exclusively to women (see Shiltei HaGibborim). 


Her mother-in-law who comes afterward - ngan anian 


Her mother-in-law who comes afterward - ngan anian 
2a an: Not only isa woman's mother-in-law not deemed 
credible to testify on her behalf, but the same applies to a 
future mother-in-law, e.g., the mother of the man who will 
consummate the levirate marriage with her (Rema, citing 


HALAKHA 


pn ams: Some commentaries explain, unlike Rashi, that 
this is referring to a woman who testifies with regard to the 
death of the husband of her future mother-in-law, i.e., the 
mother of her husband's brother (Rabbeinu Hananel). The 
question is whether there is a concern that the potential 
daughter-in-law is thinking of the possibility that she will 
enter into levirate marriage with this woman's son, and there- 
fore she is seeking to cause her harm. 


Rosh and Rabbeinu Yeruham). Beit Shmuel explains that since 
the Rambam and the Rif do not accept this ruling, in places 
where levirate marriage is not performed one may rely upon 
this opinion (Shulhan Arukh, Even HaEzer 17:4, and in the com- 
ment of Rema). 
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Come and hear a resolution to this dilemma. If she said: My 
husband died and afterward my father-in-law died, she may 
marry and take her money from the marriage contract, and 
her mother-in-law is prohibited to remarry; she is not deemed 
credible to testify for her mother-in-law, as already stated. The 
Gemara clarifies: What is the reason that her mother-in-law is 
prohibited to remarry? Is it not because we say: Perhaps her 
husband did not really die, and she is still her mother-in-law, and 
her father-in-law did not die either, and the reason that she says 
this statement is that she intends to ruin her mother-in-law? 


The Gemara elaborates. She reasons: Later, when the husbands 
arrive, she will not come back and trouble me, because if the 
mother-in-law relies on this testimony and remarries she will no 
longer be able to return to her original husband, and she will be 
out of her daughter-in-law’s life. This shows that there is a concern 
that a daughter-in-law might lie in order to prevent future family 
relationships from coming into being. Similarly, a woman should 
be suspected of lying with regard to her future daughter-in-law. 


The Gemara rejects this suggestion. Perhaps it is different there, 
as the daughter-in-law has already felt oppressed by her" mother- 
in-law. In other words, she is suspected of lying because she had 
previous dealings with that woman, whereas in the case ofa future 
mother-in-law, with whom she had no previous dealings, there is 
no such concern. Consequently, the dilemma cannot be resolved 
from this case. 


If one witness says: The man died," and 
MISHNA y 


the wife married based on this testimony, 
and one other witness came and said: He did not die, she need 
not leave her new husband due to this testimony. However, if one 
witness comes and says: The husband died, and two witnesses 
say: He did not die," then even though she married based on the 
first witness she must leave her new husband. If two witnesses 
say: He died, and one witness says: He did not die, the testimony 
of the two witnesses is accepted, and even though she did not yet 


marry, she may marry. 
G E M A The Gemara infers: The reason in the case 
of one witness contradicted by another 
witness is that she already married;" however, if she did not 
yet marry and a second witness comes in the meantime and con- 
tradicts the statement of the first one, she may not marry. The 
Gemara asks: But didn’t Ulla say: Wherever you find that the 
Torah relies on one witness, his testimony is considered complete 
proof, as though there are two witnesses present here? If so, 
the witness who comes and testifies to the opposite is only one 
witness, and the statement of one witness has no standing in a 
place where it is contradicted by two witnesses. Why, then, may 
she not remarry, even ab initio? 


HALAKHA 


A witness says he died, etc. — 151 112 12N ty: If one witness 
came and testified that a woman's husband died, and the court 
ruled that she is permitted to marry based on this testimony, 
and afterward another witness came and said he did not die, 
she remains permitted to marry. One commentary maintains 
that she should not marry in practice, as negative rumors would 
spread about her (Rema), but others claim that this is merely a 
good piece of advice, not a halakhic ruling (Helkak Mehokek, cit- 
ing Rosh). Conversely, some contend (Beit Shmuel, citing Tosafot) 
that this is a full-fledged prohibition, although if she married 


she need not leave her husband (Rambam Sefer Nashim, Hilkhot 
Geirushin 12:5; Shulhan Arukh, Even HaEzer 17:37). 


One witness says he died and two say he did not die - ty 
na x DNN OW MA Wai: If one witness testified that the 
husband died, and afterward two witnesses came and said that 
he did not die, the woman may not remarry, and even if she 
married based on the initial testimony, she must leave her new 
husband (Rambam Sefer Nashim, Hilkhot Geirushin 12:5; Shulhan 
Arukh, Even HaEzer 17:37). 


NOTES 

Felt oppressed by her — xy ay war: Some commentar- 
ies explain that this is not referring to pain the daughter- 
in-law suffered in the past. Rather, it means that as it is 
common for people to return from overseas, she anticipates 
the upcoming pain she will have to suffer from her mother- 
in-law and therefore seeks her speedy ruin. Consequently, 
she is untrustworthy (Razah; Ritva). 


The reason is that she married — MxwW27 KrayD: The com- 
mentaries dispute whether or not the permission granted 
here is absolute, which is apparently the opinion of the 
Rambam. In the Jerusalem Talmud it is stated that she 
should not remarry ab initio, but if she did so she need not 
leave her new husband. 
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NOTES 

Ina case of people disqualified from giving testimony, 
etc. — 131 MTY D93: Some commentaries maintain 
that according to the plain meaning, the mishna is 
referring to qualified witnesses. However, as that case 
provides no novel halakha, the Gemara interprets the 
mishna in a more inclusive form, as referring to disquali- 
fied witnesses, in accordance with the opinion of Rabbi 
Nehemya (Meiri). 


Where a woman came initially — KIPYA TON NINT: 
The early commentaries discuss the following case: The 
woman herself initially testified that her husband died, 
and afterward a qualified witness came and denied 
her statement. Is this witness also considered like two 
witnesses, or does that principle apply only to disquali- 
fied witnesses against disqualified witnesses? Other 
commentaries discuss whether gentile witnesses who 
innocently describe events are also treated as qualified 
witnesses in this regard. 


Two say he died - ng Dynix Dw: The Jerusalem Talmud 
cites the opinion of Rav, who says that the court should 
not doubt the testimony of two witnesses at all, even if 
one or both of them later changes his mind. However, 
the Gemara there is ultimately uncertain whether this 
opinion is the accepted halakha. 
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The Gemara answers that this is what the mishna said: If one witness 
says: He died, and they permitted her to marry based on his testi- 
mony, and one other witness later came and said: He did not die, 
she does not leave her initial, permitted state, i.e., the permission 
she was granted to remarry is still in force, and she may marry 
ab initio. 


§ The mishna taught that if one witness says: He died, and two 
come and say: He did not die, she must leave her new husband. The 
Gemara asks: This is obvious, as the statement of one witness has 
no standing in a place where it is contradicted by two witnesses. The 
Gemara answers: No, it is necessary in a case of people disqualified 
from giving testimony." In other words, the mishna is referring 
to two people who are generally disqualified from serving as wit- 
nesses. In the case of a missing husband, however, their testimony is 
accepted in contradiction of the first, qualified, witness. And this is 
in accordance with the opinion of Rabbi Nehemya. 


As it is taught in a baraita that Rabbi Nehemya says: Wherever you 
find that the Torah relies on one witness, follow the majority of 
opinions, even if they are disqualified. And the Sages established the 
testimony of two women against one man in this case like the testi- 
mony of two men against one man, i.e., the testimony of the two 
witnesses negates the earlier testimony ofa single witness. The mishna 
is teaching that even if the first witness was qualified to give testimony, 
his account is negated by the statements of the two disqualified 
witnesses who contradicted him. 


And if you wish, say: Anywhere that a qualified witness came ini- 
tially and testified that he died, even if one hundred women came 
and contradicted his account, they are considered like one witness, 
and cannot negate his testimony. However, here it is speaking of a 
case where a woman came initially" and they relied on her testimony 
to release the wife, and afterward two other women came and 
contradicted her. 


The Gemara explains: And you can explain the ruling in accordance 
with the opinion of Rabbi Nehemya as follows: Rabbi Nehemya 
says: Wherever you find that the Torah relies on one witness, e.g., 
in testimony concerning a woman’s missing husband, follow the 
majority of opinions, and they established two women against one 
woman like two men against one man. However, in a case involving 
two women against one man, the latter of whom is a qualified wit- 
ness, this is like half against half, i.e., they are equal. The testimony 
of two women has no advantage over that of one male witness, who 
is considered like two witnesses in testimony concerning a missing 


husband. 


§ The mishna taught: If two witnesses say: He died," and one 
witness says: He did not die, even if she did not yet marry, she may 
marry. The Gemara asks: What is the mishna teaching us? If you 
say it is referring to people disqualified from giving testimony, and 
this is in accordance with the opinion of Rabbi Nehemya, who 
follows the majority of opinions, then this case is identical to that 
previous case. 


HALAKHA 
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Ina case of people disqualified from giving testimony — 1o93 
nyy: The halakha states that the testimony of one witness who 
says a husband died is negated by the testimony of two witnesses 
who say he did not die. However, this applies only when all the 
witnesses are of the same status, e.g, if all three witnesses were 
qualified or all three were otherwise disqualified. Conversely, 
if a qualified witness came and testified that he died, and two 
disqualified witnesses came and testified that he did not die, 
the testimony on each side is considered of equal weight, in 
accordance with the final version of Rabbi Nehemya’'s opinion. 
The Tur, based on Rashi, holds that this is the case only when 
all the witnesses came together, but if one qualified witness 
came first, and the court permitted her to marry on the basis of 
his testimony, and afterward two disqualified witnesses came 


and contradicted his testimony, she retains her permitted status 
(Rambam Sefer Nashim, Hilkhot Geirushin 12:20; Shulhan Arukh, 
Even HaEzer 17:37). 


Two say he died, etc. — 121.02 WİN DIW: If two witnesses 
testify that a man died and one says he did not die, his wife 
may remarry. This halakha applies whether the witnesses were 
qualified or disqualified. The difference between the case of quali- 
fied and disqualified witnesses is that in the case of disqualified 
witnesses the court always follows the majority opinion. For 
example, if ten women say he did not die and eleven say he died, 
it is permitted for her to remarry, in accordance with the opinion 
of Rabbi Nehemya (Rambam Sefer Nashim, Hilkhot Geirushin 12:23; 
Shulhan Arukh, Even HaEzer 17:40). 
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The Gemara answers. This case is also necessary, lest you say 
that when we follow the majority of opinions, this is only 
when it leads to a stringency, but when this principle would lead 
to a leniency, to permit her to marry based on the majority of 
opinions, we do not follow the majority opinion. Therefore, the 
mishna teaches us that there is no difference in this regard, as the 
majority of opinions is accepted whether this leads to a lenient 


or a stringent outcome. 
MI S HN If two women who were married to the 
same man come forward, and one of 
them says that the husband died, and the other one says he did 
not die," the one who says he died may marry on the basis of 
her own testimony, and she takes the money of her marriage 
contract. And the one who said he did not die may not marry, 
and does not take the money of her marriage contract. 


Ifone wife says: He died in a normal manner, and the other one 
says: He was killed,‘ Rabbi Meir says: Since they contradict 
one another, these women may not marry. Rabbi Yehuda and 
Rabbi Shimon say: Since they both agree that he is not alive 
they may marry, despite the fact that they dispute the circum- 
stances of his demise. If a witness says: He died, and a witness 
says: He did not die, 


NOTES 


One says he died and one says he was killed - na Myaix nny 
3172 AMIK ANNI: Some commentaries maintain that the dispute 
between Rabbi Meir and Rabbi Yehuda is based on a fundamental 
question: Is the credibility of one witness in the case of a missing 
husband like that of any other witness's testimony, or is his credibility 
a special decree by Torah law? If the testimony of one witness in this 
case is basically considered like that of any other witness, then when 
the two witnesses contradict each other with regard to the details 


their testimony should be rejected, notwithstanding the fact that 
they both testify that the man is dead (Mei Naftoah). However, if a 
witness with regard to the death of a husband is deemed credible 
by a special decree of the Torah, then it does not matter that the two 
witnesses here dispute the circumstances of his demise. In fact the 
Jerusalem Talmud discusses whether these two conflicting accounts 
should be considered a single, self-contradictory testimony. 
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or one woman says: He died, and another woman says: He did 
not die, this woman may not marry. 


G E M ARA The mishna taught that if one rival wife 

says their husband died, while the sec- 
ond maintains that he did not die, the one who says he did not 
die may not remarry. The Gemara infers: The reason is that the 
second rival wife said explicitly: He did not die, from which it 
may be inferred that if she was silent" and said nothing, she is 
permitted to marry based on the testimony of the first. However, 
this conclusion is problematic, as there is a principle that one 
rival wife may not testify on behalf of another, and if so, how 
can she rely on the testimony of her rival wife? 


HALAKHA 

One says he died and the other one says he did 
not die - na KY mix AININ MINIX NNN: If two 
rival wives come to court, and one testifies that the 
husband died and the other testifies that he did 
not die, the one who testified that he died may 
remarry, as the testimony of her rival wife is entirely 
discounted with regard to her. The halakha is in 
accordance both with the unattributed opinion of 
the mishna, as stated by Rabbi Yohanan, and with 
the majority opinion, as maintained by Rabbi Ela- 
zar (Rambam Sefer Nashim, Hilkhot Geirushin 12:24; 
Shulhan Arukh, Even HaEzer 17:43). 


Did he die or was he killed — 37733 iX nn: If one 
wife says the husband died naturally and her rival 
wife says he was killed, it is permitted for both of 
them to remarry. The halakha is in accordance with 
the opinion shared by Rabbi Yehuda and Rabbi Shi- 
mon, not that of Rabbi Meir (Rambam Sefer Nashim, 
Hilkhot Geirushin 12:24; Shulhan Arukh, Even HaEzer 
17:9, 47). 


HALAKHA 

She was silent - xpnwex xI: If one of 
two rival wives testifies that their husband 
died, while the other wife remains silent, the 
first wife may remarry on the basis of her own 
testimony. Her rival wife remains prohibited to 
remarry, as one rival wife may not testify on behalf 
of another (Shulhan Arukh, Even HaEzer 17:45). 
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NOTES 


It was necessary...to state, he did not die - na x 
a KWY: The early commentaries ask: Can't one 
argue precisely the opposite, that the novelty concerns 
the woman who says he died, that although another 
woman contradicts her statement, even so it is permit- 
ted for her to marry? Various answers are given. Some 
write that if this were the novelty of the mishna it would 
have included the dissenting opinion of Rabbi Meir with 
regard to conflicting testimonies, as in the previous 
mishna (Rashba). 


And with regard to that which she says, he did not 
die, etc. - ^3) m2 x TNP XM: Another argument in 
favor of this conclusion is that if she knew her husband 
did not die she could simply have remained silent; why 
should she concern herself with her rival wife, who appar- 
ently seeks to act to her own detriment? This supports 
the claim that she is lying, as she has come to the court 
specifically to ruin her rival wife (Tosefot Rid). Some com- 
mentaries add that according to the conclusion here, 
even if she cites a plausible justification for her earlier 
untrue statement they will not permit her to marry 
(Tosafot; see Meiri). 


Taught as a dispute, etc. — 15) miw ngba: Some 
commentaries point out that the reasoning provided 
by Rabbi Yehuda and Rabbi Shimon apparently proves 
that this case is not subject to the dispute with Rabbi 
Meir, as they did not say that the rival wife's statement 
is rejected, but that both wives assert that the husband 
is not alive. One answer is that Rabbi Yehuda and Rabbi 
Shimon themselves do not need this argument, and they 
said it only to counter Rabbi Meir's opinion, to ascertain if 
he concedes that they are correct in this instance (Tosefot 
Yeshanim, citing Rivan). 


In this case even Rabbi Meir concedes — box xa 
Mia Vx 137: The question of whether or not the first 
clause in the mishna is subject to dispute also appears 
in the Jerusalem Talmud. The Gemara there explains the 
difference between the first case and the second case in 
the following manner: In the first case, when one rival 
wife says: He died, and the other says: He did not die, the 
first testimony is not taken into consideration with regard 
to the second wife, as explained in the following mishna. 
However, in the second case, the fact that it is permitted 
for both of them to marry indicates that the two testimo- 
nies are accepted together, which is inconsistent. Some 
commentaries explain in this manner of their own accord, 
without mentioning the Jerusalem Talmud (Hazon Ish). 


One woman says he died, etc. - ^3) NA NV2iK TW: 
Rabbi Yohanan could possibly say that this is referring 
only to a random woman and not a rival wife. However, 
this explanation is unlikely, as if so there would be no 
reason for stating this case, since this is exactly the same 
as when one witness says he died. Since the mishna 
states this case separately it must be teaching that this 
is the halakha even in the case of a rival wife (Ramban; 
Tosefot HaRosh). 
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The Gemara answers that this inference is incorrect, as it was 
necessary for the mishna to state: He did not die," as it might 
enter your mind to say that this man did in fact die, and with 
regard to that which she says: He did not die," she intends to ruin 
her rival wife. And as for herself she says: Let her die with the 
Philistines. This is a paraphrase of the verse: “Let me die with the 
Philistines” (Judges 16:30), which is a shorthand expression for 
one’s desire to hurt his enemies even if he suffers the same fate 
himself. In this case it means that she is prepared to testify falsely 
that their husband did not die, so as to ruin her rival wife. Therefore 
the mishna teaches us that this is not the case, and she is not 
permitted to marry based on the testimony of her rival wife. 


§ The mishna taught that if one wife says: He died, and one says: 
He was killed, Rabbi Meir says that as they contradict one another, 
they may not remarry. The Gemara asks: And let Rabbi Meir also 
disagree in the first clause, when one witness says the husband 
died and the other claims he did not die. Rabbi Elazar said: This 
is taught as a tannaitic dispute." In other words, Rabbi Meir also 
disagreed with the first clause, and the unattributed opinion in the 
mishna is that of Rabbi Yehuda and Rabbi Shimon. And Rabbi 
Yohanan said: You can even say that the first clause is in accor- 
dance with the opinion of Rabbi Meir, as in this case even Rabbi 
Meir concedes" that any claim of: He did not die, with regard 
to testimony enabling a woman to remarry, is not considered 
contradictory. 


The Gemara raises a difficulty with regard to this answer. We 
learned in the mishnalf one witness says: He died," and one 
witness says: He did not die, or if one woman says: He died," 
and another woman says: He did not die, she may not marry. 
Granted, according to the opinion of Rabbi Elazar, the 
unattributed statement in this mishna is in accordance with 
the opinion of Rabbi Meir, that when a rebuttal contradicts the 
original testimony, one cannot rely upon the testimony that the 
husband died. However, according to the opinion of Rabbi 
Yohanan, this is difficult. The Gemara answers: Yes, this is 
difficult. 


MI S H NA In the case ofa woman who went, she and 


her husband, overseas, and she comes 
and says: My husband died, she may marry, and she takes her 
marriage contract based on her own testimony. And it remains 
prohibited for her rival wife to remarry, as a woman cannot testify 
on behalf ofher rival wife. Ifthe rival wife was an Israelite woman 
married to a priest, she may continue to partake of teruma," as 
she is not permitted to remarry, and therefore the presumption 
that the husband is still alive is maintained in relation to her. This 
is the statement of Rabbi Tarfon. 


Rabbi Akiva says: This is not the way to spare someone from 
transgression. According to the opinion of Rabbi Tarfon, there is 
a concern that she might be eating teruma unlawfully. There is no 
remedy for this situation unless it is prohibited for the rival wife 
to marry, as she cannot rely on the testimony of her rival wife, and 
it is also prohibited for her to partake of teruma, lest the other 
woman was speaking the truth. In other words, the halakha is 
stringent on both counts. 


One witness says he died, etc. — 151.1 “Waix “1Y: If one witness 
testifies that a woman's husband died, but before the court per- 
mitted her to remarry another witness comes and testifies that 
he did not die, she may not marry. If she does remarry she must 
leave her new husband (Rambam Sefer Nashim, Hilkhot Geirushin 


12:18; Shulhan Arukh, Even HaEzer 17:37). 


HALAKHA 
She may partake of teruma - m11NA on: If a priest had 
two wives, one of whom testifies ‘that her husband died, it is 
permitted for her to remarry but her rival wife may not remarry. 
The rival wife continues to partake of teruma, like a priest's wife. 
The halakha is in accordance with the opinion of Rabbi Tarfon 
(Rambam Sefer Zera’im, Hilkhot Teruma 9:4). 
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The mishna discusses a similar case. If a woman said: My husband 
died and afterward my father-in-law died, she may marry and 
take her marriage contract, and it is prohibited for her mother- 
in-law to remarry, as a woman may not testify on behalf of her 
mother-in-law. If the mother-in-law was the daughter of an Israel- 
ite married to a priest, she may partake of teruma; this is the 
statement of Rabbi Tarfon. Rabbi Akiva says: This is not the way 
to spare her from transgression; there is no remedy unless it is 
prohibited for the mother-in-law to marry and also prohibited 
for her to partake of teruma. 


GE M ARA The mishna states the dispute between 

Rabbi Tarfon and Rabbi Akiva with regard 
to two apparently identical cases. The Gemara explains: And it is 
necessary to state both of these examples. As, had the mishna 
stated the dispute only in this first case," I would have said: It is in 
this case that Rabbi Tarfon said the wife is suspected of lying, 
because the suffering is physical, i.e., she is jealous of her rival wife, 
with whom she shares her husband. However, with regard to her 
mother-in-law, where the suffering is merely verbal and not physi- 
cal, one might say that he concedes to Rabbi Akiva, i.e., that she is 
not considered a liar, and therefore it should be prohibited for her 
mother-in-law to partake in teruma. 


And vice-versa: Had the mishna stated the dispute only in this 
second case, I would have said: It is in this case that Rabbi Akiva 
said that the mother-in-law must refrain from eating teruma in case 
the daughter-in-law is not lying, but in this other case of the rival 
wife, you might say that he concedes to Rabbi Tarfon that she may 
eat teruma, as a rival wife is certainly not telling the truth. Therefore, 
it is necessary for the mishna to state the dispute in both two cases. 


§ Rav Yehuda said that Shmuel said: The halakha is in accor- 
dance with the opinion of Rabbi Tarfon. The testimony of a woman 
who is suspected of harboring ill will toward another is entirely 
rejected with regard to that other person, and no credence is given 
to her account at all. Abaye said: Likewise, we, too, learn in a 
mishna (118b): If a woman came and said: A son was born to me 
overseas, and my son died and afterward my husband died, she 
is deemed credible in all regards, and she enters into levirate 
marriage. If she said: My husband died and afterward my son 
died, which means she is exempt from levirate marriage, she is not 
deemed credible. 


That mishna adds: But in any case, the court is concerned about 
her statement, and she must perform halitza and she does not 
enter into levirate marriage. In other words, the court takes into 
consideration the possibility that she is speaking the truth, and if 
her son did die after her husband it is prohibited for her to enter into 
levirate marriage. Abaye infers from the language of the mishna on 
u8b: It is with regard to her own statement that the court is con- 
cerned. This indicates that the court is not concerned at all about 
the statement of her rival wife who testified with regard to her. The 
Gemara concludes: Learn from here that this is the case. 


NOTES 


It is necessary, as had it stated in this first case, etc. — **1 KD 
D1 MOP JAI vay: With regard to the novelty of the second 
case, the commentaries suggest various other explanations. Some 
write that based on this testimony she is no longer the woman's 
mother-in-law at all, which means she is qualified to testify on her 
behalf, and even so Rabbi Tarfon does not take her testimony into 
consideration (Tosefot Rid). 

Alternatively, in the first case, when she testifies about her 


husband, Rabbi Akiva’s concern is clear, as the husband is treated 
as dead based on this testimony and it is permitted for her to 
marry another man. How, then, can the same testimony be entirely 
disregarded in relation to the rival wife? By contrast, in the second 
case, the two testimonies are not contingent upon one another, 
as they concern different men. Therefore one might have thought 
that even Rabbi Akiva agrees that there is no reason to be so 
stringent with her. 
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HALAKHA 

He betrothed one of five women - DW] wama NN wtp: 
If a man betrothed one of five women and wrote her a 
marriage contract but he does not know which one of 
the women he betrothed, and each of them claims that 
she was betrothed by him, all of their immediate female 
relatives are forbidden to him and he must give a bill of 
divorce to each and every one of the five women. As for 
the marriage contract, he leaves it with them and departs. If 
he betrothed her by means of sexual intercourse the Sages 
penalize him by requiring him to pay the marriage settle- 
ment to each of the women. The halakha is in accordance 
with the opinion of Rabbi Akiva, as explained by Rabbi 
Shimon ben Elazar (Rambam Sefer Nashim, Hilkhot Ishut 
9:21; Shulhan Arukh, Even HaEzer 49:1). 


He stole money from one of five people - menma ang bu: 
Ifa person stole from one of five people and does not know 
from whom he stole, and each of them claims he stole from 
him, each of them swears that the stealer stole from him 
and the stealer pays the stolen money to each of them. 
The halakha is in accordance with the opinion of Rabbi 
Akiva, as explained by Rabbi Shimon ben Elazar (Rambam 
Sefer Nezikim, Hilkhot Gezeila VaAveda 4:9; Shulhan Arukh, 
Hoshen Mishpat 365:1). 


He purchased an item from one of five people - npa nip 
DI 9a Awana: Ifa person purchased an item from one of 
five people and does not know which one of them it was, 
and each one claims to be the seller, he leaves the money 
among them and departs. This means that the money is 
deposited with the court until the five people come to an 
agreement or until Elijah the Prophet arrives and clarifies 
the matter. The halakhais in accordance with the opinion of 
Rabbi Shimon ben Elazar, who holds that everyone agrees 
with regard to a transaction. If the buyer is especially righ- 
teous he pays each of them (Rambam Sefer Kinyan, Hilkhot 
Mekhira 20:2; Shulhan Arukh, Hoshen Mishpat 222:2). 


NOTES 


He leaves the marriage contract — Taina mya: The mishna 
indicates that a betrothed woman is entitled to the pay- 
ment of a marriage contract. This apparently contradicts 
the opinion of the geonim, who hold that a betrothed 
woman receives the payment of a marriage contract only 
if the man explicitly obligated himself to provide her with 
one. In fact, some early commentaries cite this passage 
as proof against the opinion of the geonim (Tosefot Rid; 
see Rashba). 

However, other interpretations of the mishna have been 
suggested. For example, some say that the man did obli- 
gate himself to pay the marriage contract, but he omitted 
the name of the woman from the marriage contract, or that 
the names of the different women were identical (Ram- 
bam). Alternatively, he performed an act of acquisition on 
behalf of a particular woman in the presence of witnesses 
so that she should acquire the marriage contract, and sub- 
sequently the witnesses traveled far away or died (Rashba); 
or he admitted that he wrote a marriage contract but the 
woman he betrothed lost the document (Meiri; see Tur). 


It is not taught that he had sexual intercourse — bya 
np xb: There are differences of opinion with regard to 
the penalty for betrothal by sexual intercourse. Most early 
commentaries maintain that the reason for the penalty is 
that there is a rabbinic prohibition against betrothal by 
sexual intercourse due to licentiousness (geonim). Others 
state that the husband is penalized because he disgraced 
the woman by having sexual relations with her (Rashi; 
Tosefot Rid). 
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MI SH N A In relation to the dispute between Rabbi 


Tarfon and Rabbi Akiva in the previous 
mishna, in which Rabbi Akiva states that one must avoid a pos- 
sible transgression, the mishna cites two similar cases involving 
other topics. With regard to one who betrothed one of five 
women," and he does not know which of them he betrothed, 
and each one of them says: He betrothed me, ifhe does not want 
to marry any of them he gives a bill of divorce to each and every 
one of them so none will have the status of a woman with regard 
to whom there is uncertainty whether she is divorced. And he 
leaves the marriage contract’ among them and departs. The 
marriage contract remains in dispute between the women until 
they clarify which of them is entitled to the money. This is the 
statement of Rabbi Tarfon. 


Rabbi Akiva says: This is not the way to spare someone from 
transgression, as perhaps the woman he actually betrothed will 
not receive the money to which she is entitled. There is no remedy 
unless he gives a bill of divorce and a marriage contract pay- 
ment to each and every one. And likewise, in the case of one who 
stole money from one of five people" and does not know from 
which of them he stole, and each one says: He stole from me, he 
leaves the stolen money among them and departs, and they will 
decide among themselves how to distribute the money; this is the 
statement of Rabbi Tarfon. Rabbi Akiva says: This is not the 
way to spare him from transgression; there is no remedy unless 
he pays each and every one of them. 


GEMARA™ Gemara infers: It is taught in the 
mishna that he betrothed one of five 
women, whereas it is not taught that he had sexual intercourse’ 
with one of five women, as a different ruling applies in this case. 
Similarly, with regard to the second case, it is taught that he stole 
from one of five people, and it is not taught that he purchased an 
item from one of five people. If so, whose opinion is expressed in 
the mishna? It is not in accordance with the opinion of the first 
tanna and it is also not in accordance with the opinion of Rabbi 
Shimon ben Elazar. 


The Gemara elaborates. As it is taught in a baraita that Rabbi 
Shimon ben Elazar says: Rabbi Tarfon and Rabbi Akiva did not 
dispute the case ofa man who betrothed one of five women and 
he does not know which of them he betrothed, as everyone 
agrees in this case that he leaves the money of the marriage 
contract among them and departs. With regard to what did 
they disagree? With regard to the case of one who had sexual 
intercourse with one of them for the purpose of betrothal. Rabbi 
Tarfon says: He leaves the money among them and departs, 
while Rabbi Akiva says: He does not fulfill his obligation unless 
he pays each and every one of them. Since he married in an 
inappropriate manner, the Sages penalized him by compelling him 
to pay all the women. 


Likewise, Rabbi Tarfon and Rabbi Akiva did not dispute the 
case of one who purchased an item from one of five people" 
and he does not know from which of them he purchased it. 
Everyone agrees in this case that he leaves the price of the pur- 
chase among them and departs. They disagree only with regard 
to one who stole from five people, as Rabbi Tarfon says: He 
leaves the stolen money among them and departs, and Rabbi 
Akiva says: He does not fulfill his obligation unless he pays the 
stolen money to each and every one of them. In this case, as he 
committed a transgression, he must ensure that the stolen money 
is restored to its proper owner. 
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The Gemara states: From the fact that Rabbi Shimon ben 
Elazar said that Rabbi Tarfon and Rabbi Akiva do not disagree 
with regard to the cases of one who betrothed and one who 
purchased, one may learn by inference that the first tanna, 
with whom he disagrees, holds that they do disagree about the 
cases of betrothed and purchased, whereas with regard to one 
who had sexual intercourse and one who stole an item Rabbi 
Tarfon agrees with Rabbi Akiva. With this in mind, who is the 
author of the mishna? 


The Gemara elaborates: If the mishna is in accordance with the 
opinion of the first tanna, let it teach the cases of betrothed and 
also purchased, but not that of one who stole or one who had 
intercourse, as the first tanna maintains that Rabbi Tarfon agrees 
with Rabbi Akiva in those cases. If it is in accordance with the 
opinion of Rabbi Shimon ben Elazar, let it teach the cases of 
one who had sexual relations and that of one who stole. Rabbi 
Shimon ben Elazar holds that Rabbi Tarfon and Rabbi Akiva 
disagree in the case of one who had sexual relations, not in the 
case of a man who betrothed one of five women. Likewise, he 
maintains that they disagree in the case of one who stole from 
five people, not one who purchased an item from five people. 


The Gemara answers: Actually, the mishna is in accordance with 
the opinion of Rabbi Shimon ben Elazar, and what is the mean- 
ing of the term: Betrothed? It means that he betrothed one of 
the women by means of sexual intercourse. And the mishna 
taught the term betrothed to convey to you the far-reaching 
nature of the stringent opinion of Rabbi Akiva. 


The Gemara explains: As, although this man performed an act 
that violated a prohibition that applies by rabbinic law, i.e., he 
did not have licentious sexual relations with her but rather 
engaged in intercourse for the purpose of betrothal, which is in 
violation of a rabbinic prohibition that one may not betroth a 
woman by sexual intercourse ab initio, even so Rabbi Akiva 
penalizes him. And the mishna taught the case of one who stole 
so as to convey to you the far-reaching nature of the lenient 
opinion of Rabbi Tarfon, as although he performed an act that 
violated a prohibition that applies by Torah law, nevertheless 
he does not penalize him even in this case. 


MI SHNA In the case of a woman who went, she 


and her husband, overseas, and her son 
was with them," and later she came back and said: My husband 
died and afterward my son died, she is deemed credible. It is 
permitted for her to remarry, and she is exempt from levirate 
marriage. The reason is that she had children when she left, 
and therefore she retains her presumptive status of one who is 
exempt from levirate marriage. However, if she said: My son died 
and afterward my husband died, she is not deemed credible, 
i.e, she may not enter into levirate marriage. And yet we are 
concerned and give some credence to her statement," in case 
she was actually widowed by a childless husband, and therefore 
she performs halitza to exempt her from the levirate bond with 
her yavam, and she does not enter into levirate marriage. 


If she went with her childless husband and returned alone and 
testified: A son was born to me overseas," and she further 
said: My son died and afterward my husband died, she is 
deemed credible and may even enter into levirate marriage, as 
she was presumed to be childless when she left and consequently 
she retains that presumptive status. However, if she said: My 
husband died and afterward my son died, she is not deemed 
credible for the purpose of exempting her from levirate marriage, 
but the court is concerned about her statement. And therefore 
she must perform halitza and she does not enter into levirate 
marriage. 


HALAKHA —— 
Who went, she and her husband. ..and her son - nw 
my.. ayn xm: If a woman went with her husband and 
her son overseas and when she returned she said that her 
husband died and afterward her son died, she is deemed 
credible. However, if she said that her son died and after- 
ward her husband died, she is not deemed credible with 
regard to levirate marriage, and she must perform halitza 
(Rambam Sefer Nashim, Hilkhot Yibbum 3:13; Shulhan Arukh, 
Even HaEzer 156:11). 


A son was born to me overseas - 097 N33 {3 b (m: If 
a childless woman goes with her husband overseas and 
returns and says that a son was born to her there but he 
died and then her husband died, she is deemed credible 
and she enters into levirate marriage. However, if she says 
that her husband died and afterward her son died, she is 
not deemed credible. However, her statement is not dis- 
regarded, and therefore she must perform halitza and she 
does not enter into levirate marriage (Rambam Sefer Nashim, 
Hilkhot Yibbum 3:14; Shulhan Arukh, Even HaEzer 156:12). 


NOTES 


We are concerned for her statement — mad powin: 
The Jerusalem Talmud compares these statements with 
he dispute between Rabbi Akiva and Rabbi Tarfon as to 
whether the testimony of a yevama who testified that her 
husband died is accepted with regard to her rival wife. In 
his case too, although the woman's testimony is not fully 
accepted, there is a concern that she may be speaking the 
ruth. The Gemara there concludes that in this case every- 
one agrees that some credence is granted to her statement, 
as this does not lead to the contradictory conclusion that 
her testimony is accepted with regard to herself but not 
with regard to another. 
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NOTES 


Aman who confers possession of a bill of divorce... when 
she has a yavam - D3? Diprag...ba Maya: The early commen- 
taries debate the various aspects of this halakha. Although 
the Gemara does not resolve the case of an ordinary yavam, 
some commentaries maintain that if the yavam is a minor 
or an apostate, everyone agrees that the bill of divorce is 
to her advantage (Josefot Yeshanim; see Meiri and Yam shel 
Shlomo). 
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If she said: A yavam was born for me" overseas, i.e., when the 
family left the country her husband did not have a brother, and she 
claims that in the meantime a brother was born to her husband, and 
she also said: My husband died and afterward my yavam died, 
or: My yavam died and afterward my husband died, in either case 
she is deemed credible. This is because when she left she was not 
presumed to require levirate marriage, and the suggestion that her 
husband now has a brother is based solely on her testimony. 


However, if she went, she and her husband and her yavam," 
overseas, and upon her return she said: My husband died and 
afterward my yavam died, or: My yavam died and afterward my 
husband died, she is not deemed credible, as a woman is not 
deemed credible if she says: My yavam died, in order that she 
may marry another man. And she is not deemed credible if she 
says that her sister died, in order that she may enter the house of 
her sister's husband. And a man is not deemed credible if he says: 
My brother died, so that he may enter into levirate marriage with 
his brother's wife, and he is not deemed credible when he says that 
his wife died, in order that he may marry his wife’s sister." The 
Sages accepted impaired testimony of this kind only when there 
was a concern about creating a situation of a deserted wife. 

Rava raised a dilemma before Rav 


GEMA Nahman: In the case of a man who con- 


fers possession of a bill of divorce to his wife, i.e., he appoints an 

agent to take the bill of divorce to his wife, when she has a potential 

yavam,™ what is the halakha if her husband dies before she is 

divorced? One might say that since she hates her yavam, receiving 

the bill of divorce is for her benefit, as this act renders her prohib- 
ited to him, and it is a principle that one may act in a person’s 

interest in his absence." If so, as soon as the husband gives the bill 

of divorce to the agent she is divorced. Or perhaps, since she 

sometimes loves her yavam, this bill of divorce is to her disad- 
vantage, and one may not act against a person’s interest in his 

absence. Consequently, she is not divorced until the bill of divorce 

reaches her possession. 


Rav Nahman said to Rava that we learned an answer to this 
dilemma in the mishnaAnd we are concerned about her state- 
ment, and she must perform halitza and she does not enter into 
levirate marriage. The mishna states that the court gives her state- 
ment some credence in either case, both when her testimony would 
exempt her from levirate marriage and when it would allow her 
to marry her yavam. This indicates that levirate marriage is consid- 
ered neither in her interest nor a disadvantage for her. Rather, its 
classification is uncertain. 


HALAKHA 


A yavam was born for me - 02 b Įm): If a family went away 
overseas, and the wife came and said that a yavam was born 
there and he and her husband died, she is deemed credible 
whether she said her husband died first or the yavam died first 
(Rambam Sefer Nashim, Hilkhot Yibbum 3:12; Shulhan Arukh, 
Even HaEzer 158:2). 


She went, she and her husband and her yavam - «71 aba 
man awa: Ifa woman went with her husband and yavam to 
a country overseas, and she returned and said that her husband 
and her yavam died, she is not deemed credible with regard to 
the death of the yavam (Rambam Sefer Nashim, Hilkhot Yibbum 
3:12; Shulhan Arukh, Even HaEzer 158:1). 


There is no credibility with regard to the death of other close 
relatives - DNS Dany non rah THIN PN: A woman is not 
deemed credible when she says that her sister died, so that it 
would be permitted for her to marry her sister's husband, and 
a man is not deemed credible when he says that his wife died, 
to render her sister permitted to him, or that his brother died 
so that he may enter into levirate marriage with his brother's 
wife. In these cases the court accepts only the testimony 


of two qualified witnesses (Rambam Sefer Nashim, Hilkhot 
Yibbum 3:11). 


A man who confers possession of a bill of divorce...when 
she has a yavam - 03) Dipiaa...ba Maram: In the case of a 
deathly ill man who gave a bill of divorce to an agent and 
said: Take this bill of divorce on behalf of my wife so that she 
will not require levirate marriage, if he died before the bill of 
divorce reached her hand, her status as a divorced woman is 
questionable, as this issue is left unresolved in the Gemara. 
Some suggest that nowadays, when levirate marriage is not 
practiced, everyone agrees that it is in her interest to receive a 
bill of divorce to avoid having to perform halitza before she is 
permitted to remarry (Rambam Sefer Nashim, Hilkhot Geirushin 
9:21; Shulhan Arukh, Even HaEzer 145:10). 


One may act in a person's interest in his absence - Dh par 
"a3 Kow: In the case of one who bestows a gift to his friend by 
means ofan agent, as soon as the agent takes possession of the 
gift, he has acquired it on behalf of the recipient to the extent 
that the giver may not take it back. However, the recipient may 
still refuse the gift (Rambam Sefer Kinyan, Hilkhot Zekhiya UMat- 
tana 4:2; Shulhan Arukh, Hoshen Mishpat 2431). 
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§ Ravina said to Rava: With regard to one who confers posses- 
sion ofa bill of divorce to his wife through an agentin a situation 
when there was a quarrel” between them, what is the halakha? 
The Gemara explains both sides of the question: Since she has a 
quarrel with him, the bill of divorce might be considered for her 
benefit. Or perhaps, her physical comfort is preferable to her, 
as she prefers to remain married despite the quarrel between her 
and her husband. Come and hear a resolution, as Reish Lakish 
said: There is a popular idiom among women: It is better to 
sit as two [tan du]! than to sit lonely as a widow, i.e., a woman 
prefers the companionship of any husband over being alone. 


Abaye said a similar popular expression: One whose husband is 
small as an ant, she places her seat among the noblewomen," 
as she considers herself important merely by virtue of being 
married. Rav Pappa said a different maxim: One whose husband 
is a wool comber [naftza],'‘ a lowly occupation, she calls him 
to sit with her at the entrance to the house, to display herself as 
a married woman. 


Similarly, Rav Ashi says: One whose husband sells cabbage 
heads [kulsa]'* does not require lentils for her pot. She is so 
happy she is married that she does not mind even if he does not 
provide her with food. The Gemara comments: A Sage taught: 
And all of these women who appear so satisfied with their mar- 
riage, they all commit adultery" and attribute the children to 
their husbands. This is another reason why they are so keen to be 
married. This shows that even when there are quarrels between a 
couple, the wife still prefers the status of a married woman, and 
therefore the bill of divorce is not considered in her interest. 


HALAKHA 


One who confers possession of a bill of divorce. ..when there 
was a quarrel — Mevp Dipa... mava: Ifa man gives a bill of 
divorce to his wife by means of his agent, even if the husband 
was stricken with boils or if there was a quarrel between the 
couple, she is not divorced. This is in accordance with the prin- 
ciple that a woman prefers to be married, i.e., that it is not in 
her interest to receive a bill of divorce (Rashba). The Ran claims 
that her status as a divorced woman is uncertain, as the Gemara 
leaves this issue unresolved (Shulhan Arukh, Even HaEzer 140:5). 


LANGUAGE 


As two [tan du] — 1% yu: The source of this expression is from 
the Middle Persian tan dō, meaning together, or literally, two 
bodies. The same meaning is attested in Zoroastrian ritual texts 
in the term tan éw, which means one body, where it has the 
connotation of alone. 


Wool comber [naftza] — %¥53: Some read nafsa, which may be 
derived from menafes, similar to menapetz, meaning to comb 
the impurities out of raw wool. Alternatively, it may be from the 
Latin napus, meaning a kind of turnip (Arukh). Others associate 
itwith the Greek výmog, népios, meaning childish or ignorant. 


Cabbage heads [kulsa] - xpbip: From the Greek kavAdc, 
kaulos, meaning the stalk of a plant, particularly the thick stalks 
of varieties of cabbage. Some explain that it is referring to a 
man whose job it is to guard cabbages, i.e., a fellow likely to be 
lacking in any other marketable skills (Arukh). 


NOTES 


She places her seat among the noblewomen - Kyyn "a DNS 
ay wat: Some commentaries explain that the noblewomen 
themselves prepare for her a place to sit among them. Regard- 
less of her husband's standing, every woman improves her 
status by marriage (geonim). 


Whose husband is a wool comber [naftza], etc. — K124 K¥DI7 
"131: Many early commentaries read: nafsa. Some explain that 
he looks like a nafus, a type of long radish with many leaves. In 
other words, although her husband has an unpleasant appear- 
ance, even so she has him sit with her on the threshold, as she 
is proud to be married to him (geonim). 


Whose husband sells cabbage heads [kulsa] - x124 NDPT: 
Some commentaries explain: Even if he is like a head of cabbage 
in appearance, he is kind to her and sweetens her pot so much 
that she does not need to add spice or lentils (geonim). Alterna- 
tively, kulsa is related to the term kalsa, disgrace; although he is 
disgraceful she still desires him (Rabbeinu Hananel). According 
to other explanations, these maxims all refer to parts of the 
body. 


And all of these commit adultery — niana thro: At the very least, 
a married woman has the advantage of being able to pass off 
the offspring of an adulterous relationship as the child of her 
husband (geonim). 
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The Sages instituted that a woman testifying with regard to the death of her husband 
is deemed credible. This is highly significant, as she can thereby permit herself to 
marry, enter into levirate marriage, and also to actualize her rights from the marriage 
contract. However, the Sages placed limits on this credibility: She is not deemed 
credible if there is any suspicion that she came to this conclusion in reliance upon 
her own reasoning, if she was influenced by her bad relations with her husband, or 
if she testifies about an unclear situation. Likewise, this testimony is limited in that 
it is accepted only with regard to the woman herself. Others may not rely upon her 
testimony for monetary matters or with regard to marriage. 


In cases of contradictory testimonies concerning the death of a husband, the Sages 
established that as one witness is considered like two witnesses in this type of 
testimony, the court relies upon the testimony of the first witness even when it is 
refuted by another witness. However, if there are two witnesses who testify that the 
husband is still alive, their testimony refutes that of a lone witness who testifies that 
he died. Furthermore, as disqualified witnesses are trusted in testimony of this kind, 
the majority is followed in conflicts involving these testimonies. 


Another limitation to the credibility of a woman who testifies about her husband’s 
death is that she is not trusted to testify with regard to certain close relatives whose 
kinship is established through marriage, as she is suspected of lying so as to cause 
them injury or ruin. This principle established by the Sages sometimes leads to 
strange results: It is possible for a woman to be trusted concerning her husband’s 
death, which means that from then onward her husband is considered dead in every 
respect as it pertains to her, but at the same time another woman, e.g., her rival wife, 
is not permitted to remarry based on this testimony. Consequently, in relation to the 
rival wife the husband is considered alive in every respect. 


Summary of 
Perek XV 
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This chapter deals with testimony pertaining to the death of a woman's husband, and 
it focuses on three issues. 


The beginning of the chapter continues the Gemara’s discussion from the previous 
chapter concerning a woman testifying about her husband’s death, when it is not 
known with certainty whether or not she has a levirate marriage obligation. 


The other two issues relate to the actual testimony about a person’s death. There is 
the matter of identification: Under which circumstances, and based upon which 
indications, are witnesses permitted to assume that a dead body that they saw is 
actually the person they think it is? There is another issue: Under which circum- 
stances, and to what extent, may we rely upon the assumption that a certain person 
in a specific precarious state of health has not survived, although his death was not 
actually witnessed? 


Other issues related to testimony include the extent to which direct testimony is 
required to substantiate the death of a woman’s husband, and under which circum- 
stances it is possible to rely on indirect testimony, somewhat substantiated hearsay, 
or disclosure of events in ways not conforming to the halakhot of testimony. 


The details of these issues and their examination is the focus of this chapter. 
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MI S H N In the case of a woman whose husband 

and rival wife traveled" to a country 
overseas, and witnesses came and told her: Your husband died, 
she shall not marry any other man, in case she requires levirate 
marriage with her brother-in-law, i.e., yavam, in which case she 
is prohibited from marrying anyone else. And she also shall 
not enter into levirate marriage until she knows" whether she, 
i.e., her rival wife, is pregnant. If her rival wife bears a child to 
her late husband, she does not have a levirate bond with her 
brother-in-law, and she is therefore prohibited from marrying 
him. 


If she had a mother-in-law™ overseas, but her late husband had 
no brothers, she need not be concerned that a brother to her 
husband may have been born. But ifher mother-in-law departed 
from her town pregnant," this widow should be concerned" 
that perhaps her late husband now has a brother, with whom 
she is obligated in levirate marriage. Rabbi Yehoshua says: Even 
in such a case she need not be concerned" and may marry 


whomever she wishes. 

G E M A The Gemara asks: What is implied by 
the extra word: She, in the expression in 

the first clause of the mishna: Whether she, i.e., her rival wife, is 

pregnant? The Gemara answers that it teaches us this: We are 

concerned about a possible pregnancy of this rival wife who 

went overseas with her husband, but we are not concerned 


about the possibility that he married another rival wife overseas 
and sired a child by her. 


It was taught in the mishna: She shall not marry any other man 
and shall not enter into levirate marriage until she knows 
whether her rival wife is pregnant. The Gemara asks: Granted, 
she may not enter into levirate marriage, because perhaps her 
rival wife is pregnant, and if so, this widow would encounter 
the Torah prohibition proscribing a brother’s wife. If a child is 
born to her late husband, levirate marriage is not required and 
she is prohibited from marrying her brother-in-law. But why 
should she not marry another man? Follow the majority of 
women, and as most women become pregnant and give birth, 
it is probable that her rival wife did have a child. 


NOTES 


Until she knows, etc. — 131 yT Ty: Some have written that 
this sentence is not an explanation of the halakha that the 
widow may not enter into levirate marriage, which is obvious, 
as it is likely that her rival wife had a child. Rather, it teaches that 
the widow may not marry anyone else until she finds out for 
sure that her rival wife had a child (Otzar HaShitot). 


If she had a mother-in-law - nian ay mmm: According to 

some geonim, the Gemara should be interpreted as follows: 

f her mother-in-law is in her location, she need not be con- 
cerned, since she would know if she gave birth to a son or not. 
But if her mother-in-law departed pregnant from that place, 
hen she must be concerned. 


If her mother-in-law departed from her town pregnant 
[melei‘a] - men minx»: The word melei‘a literally means full. 
The Rashash explains that this indicates that the mother-in- 
aw’s pregnancy was almost full term. Consequently, no con- 
cern is presented here about miscarriage. 


If her mother-in-law departed from her town pregnant this 
widow should be concerned — nwwin mn minx: There is 
a certain percentage of women who miscarry, and approxi- 


mately half of all babies born are female. Consequently, the 
probability that the mother-in-law gave birth to another son 
is less than 50 percent, and according to the Rabbis, who are 
not concerned for minority circumstances, there should be no 
need to take this minority into consideration. However, it can 
be said once the woman would already have given birth but is 
not available to be examined, the concern about miscarriage 
is like the concern about death, which is usually not taken 
into consideration. Therefore, the Rabbis do not consider the 
chance that she gave birth to a son to be of minority probability 
(Nimmukei Yosef), and therefore, it is stated unreservedly in the 
Jerusalem Talmud that the probability here is evenly balanced 
between males and females. 


Rabbi Yehoshua says even in such a case she need not be 
concerned - NWWIN AYR Wi yim ray: According to the 
Jerusalem Talmud, the disagreement here is not about majority 
and minority but rather about the level of uncertainty involved. 
According to the Rabbis, there is a single uncertainty here, 
whether she will give birth to a boy ora girl. According to Rabbi 
Yehoshua, there is a double uncertainty, whether she will give 
birth to a viable child and whether that child is a boy ora girl. 


HALAKHA 


A woman whose husband and rival wife traveled - Twit 
ANY mwa shaw: If a woman's husband and rival wife went 
to a country overseas, and witnesses came and said that her 
husband died, she may not perform halitza and she may 
not enter into levirate marriage until she knows whether or 
not her rival wife has given birth to a child. If this woman 
was prohibited from marrying a priest previously, then she 
may simply wait nine months and perform halitza, even if 
she has not heard whether or not her rival wife gave birth 
(Rambam Sefer Nashim, Hilkhot Yibbum 3:16; Shulhan Arukh, 
Even HaEzer 156:13). 


If she had a mother-in-law — nian ab mina: If a woman's 
husband dies with neither a child nor a brother, and her 
husband's parents went overseas, she is permitted to remarry. 
She need not be concerned that her mother-in-law might 
have given birth to a son, obligating her in levirate marriage. 
However, if her mother-in-law left for overseas pregnant, the 
woman must be concerned that she may have given birth 
to a son, and she is therefore prohibited from marrying until 
the matter is resolved (Rambam Sefer Nashim, Hilkhot Yibbum 
3:17-18; Shulhan Arukh, Even HaEzer 157:9). 
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Shall we say that the mishna follows the opinion of Rabbi Meir," 
who is concerned about the minority? There is a minority of 
women who do not give birth, and Rabbi Meir takes this minority 
into consideration and requires the widow to wait and clarify 
whether or not she is required to enter into levirate marriage. 


The Gemara rejects this: You can even say that the mishna follows 
the opinion of the Rabbis. When the Rabbis follow the majority, 
it is an evident majority," which is extant and can be examined. 
For example, in a situation where a piece of meat is found in front 
ofnine stores selling kosher meat and one store selling non-kosher 
meat, if it is not known from which store the meat came, it may be 
assumed that it came from one of the stores that sells kosher meat. 
And similarly, the Sanhedrin reaches its decisions by a majority 
vote of its members. But with regard to a non-evident majority, 
which is based solely upon general statistical information, such as 
the assertion that most women become pregnant and give birth, 
even the Rabbis do not follow the majority. 


The Gemara challenges: But the case of a minor boy or minor girl, 
as pertains to levirate marriage, is dependent upon a non-evident 
majority, and nevertheless the Rabbis follow the majority in their 
ruling, as it is taught in a baraita: A minor boy or minor girl may 
not perform halitza and may not enter into levirate marriage; 
this is the statement of Rabbi Meir. The Rabbis said to Rabbi 
Meir: You have aptly stated that they may not perform halitza, 
since “man” (Deuteronomy 25:7), i.e., an adult male, is written in 
the section of the Torah pertaining to halitza. Though an adult 
female is not mentioned explicitly, we employ an analogy based on 
juxtaposition of the woman to the man and require that the female 
involved in halitza be an adult as well. But what is the reason that 
they may not enter into levirate marriage, about which the Torah’s 
phraseology does not specifically indicate adults? 


NOTES 


Shall we say that the mishna follows the opinion of Rabbi Meir, 
etc. — 131 XT YN 937 xr: The Rid questions the assumption 
hat the Rabbis would not be concerned for the minority in this 
case. The ruling that the Rabbis are not concerned for minority 
circumstances applies to cases where there is no legal presump- 
ion that determines the status quo, such as in the case cited in 
he Gemara of one who found a piece of meat, where it is not 
nown if the meat is kosher. However, in this case, the status 
quo during a woman's marriage is that she is prohibited from 
marrying another man. Consequently, when word arrives of her 
husband's death, this status quo should remain until it has defini- 
ively been reversed. It is not clear that even the Rabbis allow the 
status quo to be overturned on the basis of probability. 
Furthermore, the Gemara’s conclusion is that this mishna 
is in accordance with the opinion of Rabbi Meir. However, it is 
generally accepted that the halakha is not in accordance with 
the opinion of Rabbi Meir, which would mean that this mishna is 
not accepted as halakha. However, the Rambam, who generally 
accepts the ruling of the Rabbis, writes in his Commentary on 
Mishna that the halakha is in accordance with the mishna. 
In answer to these questions, the early commentaries quote 
Rav Hai Gaon, who explains that according to the statement 
of Rava cited in the Gemara, the mishna is in accordance with 
the opinion of the Rabbis. The mishna rules as it does, not 
because one must be concerned about eventualities that do 
not apply in the majority of cases, but because of the legal 
status quo with regard to the woman's status. It is only when 
there is a reason to doubt whether the status quo still applies, 
e.g, when the mother-in-law left town pregnant, that other 
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factors, such as probability, are taken into account (see Tosefot 
Had Mikammaei). 


Evident majority — pap Txt xan: The principle of following 
the majority is a complex subject discussed in many places in 
the Talmud. The Torah states explicitly: “Incline toward the major- 
ity” (Exodus 23:2). However, that is referring to rabbinical courts, 
where the decision of the majority of the judges outweighs the 
opinion of the minority. The Rabbis argue that the same is true in 
any case of an evident majority, i.e., a case where the uncertainty 
pertains to multiple physically tangible items. For example, if 
meat is found in an area where nine stores sell kosher meat and 
one store sells non-kosher meat, it can be assumed that the 
meat came from a kosher store. In such a case, there are several 
possible, tangible, sources of the meat, the majority of which sell 
only kosher food, and it can therefore be assumed that the meat 
came from a kosher store. 

In contrast, in the case of determining whether the rival wife 

gave birth, the question relates to one particular woman. Statisti- 
cally, most women gave birth, but it is possible that even the 
Rabbis do not apply statistical majorities when the uncertainty 
pertains to a single tangible person or item. 
Many of the deliberations that take place in our time 
elated to the laws of probability are present in the talmudic 
deliberations concerning the definition of majority and minority, 
although of course in a different formulation. Also, the definition 
of an evident majority is quite often simply a different formu- 
lation of the question of how to determine the correct sample 
to which the uncertainty applies. 
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He said to them: I am concerned about the minor boy, lest he be 

confirmed as a sexually underdeveloped man when he grows up, 
and I am concerned about the minor girl, lest she be confirmed 

as an aylonit, a sexually underdeveloped woman, when she grows 

up. Then levirate marriage would not apply, and they would end 

up encountering a forbidden relative if they consummated the 

levirate marriage. And the Rabbis hold: Follow the majority of 
minor boys, and most minor boys are not sexually underdevel- 
oped when they grow up. Likewise, follow the majority of minor 
girls, and most minor girls are not in the category of aylonit when 

they grow up. This indicates that the Rabbis disagree with Rabbi 

Meir even with regard to anon-evident majority. Rather, it is clear 
that the mishna is following Rabbi Meir, who is concerned about 
the minority. 


The Gemara asks: In what manner did you establish the mishna? 
You established it in accordance with the opinion of Rabbi Meir. 
However, say the latter clause: If she had a mother-in-law over- 
seas, she need not be concerned that her mother-in-law may have 

given birth to another son. Why should she not be concerned 

about this? Follow the majority of women, and most women 

become pregnant and give birth. The minority become pregnant 
and miscarry." And among all women who give birth, half of the 

children are male and half are female. Therefore, we can join the 

minority who miscarry to the half who give birth to females, and 

then the male children born would be only the minority. Never- 
theless, if the mishna actually follows Rabbi Meir, who is con- 
cerned about minority circumstances, let him be concerned that 
a yavam might have been born, necessitating a levirate marriage. 


The Gemara rejects this: Perhaps, since the widow is legally pre- 
sumed to be permitted to marry a man from the general public, 
since her husband had no known brothers, Rabbi Meir is not 
concerned about the minority. The Gemara challenges: If so, in 
the first clause of the mishna, where the widow is legally pre- 
sumed to require levirate marriage, as her husband had no chil- 
dren, she should be permitted to enter into levirate marriage 
without concern that her rival wife might have given birth. 


The Gemara answers that Rav Nahman said that Rabba bar Avuh 
said: In the first clause of the mishna, which relates to a prohibi- 
tion proscribing a brother’s wife when levirate marriage does not 
apply, which bears the punishment of karet, they were concerned 
about the minority possibility because of the severity of the pro- 
hibition. But in the latter clause of the mishna, which relates to 
an ordinary prohibition, that of a woman whose husband died 
childless marrying without performing halitza, the prohibition 
is not so severe. Therefore, they were not concerned about the 
minority and relied upon the presumption. 


Rava said in opposition to this contention: Now since this prohi- 
bition is by Torah law and that prohibition is by Torah law, what 
difference is it to me if it is a prohibition bearing the punishment 
of karet and what difference is it to me if it is an ordinary prohibi- 
tion? Ifboth prohibitions are by Torah law there is no justification 
for distinguishing between a severe prohibition and a minor one? 
Rather, Rava said that we must reject this contention, and say: 


The minority miscarry - ^3) nban vyn: Some of the early 
commentaries inquire: Why doesn't the Gemara go further and 
include in this calculation the women who do not become preg- 
nant at all? In fact, the Ritva holds that the expression: A minority 
miscarry, includes also the few that do not become pregnant at 
all. However, the Rashba has a different basic outlook on this issue. 
In his opinion, one may consider only similarly classified factors of 


NOTES 
uncertainty for these calculations of majority and minority. Since 
women who give birth may have males or females and may have 
babies who are not viable, all of these possibilities are taken into 
account. However, the category of women who give birth does 
not include women who do not become pregnant, and therefore 
the statistics of women who do not become pregnant are not 
taken into account in these calculations. 
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NOTES 

Rather, Rava said: In the first clause, etc. - x39 %2% xox 
"31K: Rav Hai Gaon’s view, mentioned by many of the 
early commentaries, is that Rava’s answer applies accord- 
ing to the opinion of the Rabbis and not just according to 
the opinion of Rabbi Meir. The Ritva even maintains that 
Rav Hai’s version of the Gemara text stated this explicitly. 
Consequently, the Rabbis do not totally disregard the 
minority. They take it into account when it combines with 
another factor, such as a previous legal presumption. 


For herself [/e’‘atzma], three months — awh ayy 
mown: Rashi interprets /eatzma to mean: For herself The 
Meiri interprets it as: If she were by herself, implying there 
was no rival wife. The Rambam interprets this matter 
slightly differently, as referring to a widow who had her- 
self been in the company of her husband on his travels. 
She need not consider the other wife, since the other wife 
was not in the husband's company. 


BACKGROUND 


Join the minority to the legal presumption — Jip 
npn? xuy: When faced with the need to rule in 
cases of uncertainty, there exist certain principles of 
decision making, such as relying on a legal presump- 
tion or ruling based on a majority, as discussed in the 
Gemara. Generally speaking, a ruling based on a majority 
of cases is considered preferable to simply relying on 
the presumption that the status quo has not changed. 
There are, however, circumstances where the minority is 
considered sufficiently significant that when the strength 
of the presumption and the minority are combined, they 
supersede the majority. 


HALAKHA 

For herself, three months - pwn awe any: Ifa 
woman was with her husband and the man had another 
wife overseas, and the man dies, the wife who was with 
him waits ninety days, like all other women widowed by 
childless husbands, and then performs halitza or enters 
into levirate marriage. She need not be concerned that 
her rival wife bore her husband a child, since the rival 
wife was not in her husband's company (Rambam Sefer 
Nashim, Hilkhot Yibbum 3:16). 


For her fellow wife, nine - mywn aman: If a woman's 
husband and rival wife went overseas, and witnesses 
came and told her that her husband died, she neither 
performs halitza nor enters into levirate marriage until 
she verifies whether her rival wife had a child. If she was 
already disqualified from marrying into the priesthood, 
she may perform halitza after nine months without 
verification (Rambam Sefer Nashim, Hilkhot Yibbum 3:16; 
Shulhan Arukh, Even HaEzer 156:13). 
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In the first clause" of the mishna, the legal presumption is that 
this widow is obligated to enter into levirate marriage, but in a 
majority of cases she will actually be permitted to marry a man 
from the general public, because it is statistically probable that her 
rival wife had a child. A legal presumption is not as significant as 
a majority, meaning that the majority carries more weight than the 
presumption, and she should be permitted to marry immediately. 
But bring the minority who miscarry into consideration, and join 
this to the legal presumption,’ and it becomes similar to an even 
balance of half and half. Those who miscarry detract from the 
strength of the majority, causing it to be equal in legal significance 
to the legal presumption. Therefore, the ruling is that she shall not 
marry any man who is not her yavam and she shall not enter into 
levirate marriage either. 


However, in the latter clause, the legal presumption is that the 
widow is permitted to marry a man from the general public, since 
her late husband had no brothers initially. And in a majority of 
cases her mother-in-law will not have had another son, and there- 
fore the widow will actually be permitted to marry a man from the 
general public. Consequently, the possibility that her husband has 
a brother, necessitating levirate marriage, is not taken into account 
because it is a minority of a minority, i.e., it is a minority and it 
contradicts the legal presumption, and even Rabbi Meir is not 
concerned about a minority of a minority. 


§ It was taught in the mishna that in the case of a woman whose 
husband and rival wife went overseas and then her husband died, 
she shall not marry and shall not enter into levirate marriage 
until she knows whether her rival wife is pregnant. The Gemara 
asks: But must she wait indefinitely? She should be permitted 
to perform halitza on account of the uncertainty and then marry 
another man. 


Ze eiri said: In order for herself [ le'atzma ]to be permitted to marry, 
she must wait three months™ after performing halitza, since every 
woman must wait three months after her husband’s death before 
she marries again. Additionally, due to the concern for the possi- 
bility that her fellow wife may be pregnant, she must wait nine" 
months, after which time that wife would have given birth had she 
been pregnant, and then she performs halitza whichever way you 
look at it. Ifher rival wife gave birth in the meantime, she is permit- 
ted to marry anyone she wishes, and the halitza is superfluous; if 
her rival wife did not give birth, necessitating levirate marriage, she 
is exempted by the halitza. However, she may not perform halitza 
earlier because halitza performed while any wife of the deceased 
husband is pregnant is ineffective. 


Rabbi Hanina said: For those concerns relating to herself she must 
wait three months, as explained, but for concerns related to her 
fellow wife’s possible pregnancy she must wait indefinitely, until 
it is verified whether or not that wife gave birth. The Gemara 
challenges Rabbi Hanina’s opinion: But let her perform halitza 
whichever way you look at it, since, whatever happened, after nine 
months she may certainly perform halitza. 


Abaye bar Avin and Rabbi Hanina bar Avin both say in explana- 
tion of Rabbi Hanina’s opinion: It is a rabbinic decree lest there be 
viable offspring of that other wife. If so, her halitza is superfluous, 
since she was exempt from both levirate marriage and halitza; and 
then it transpires that you necessitate an announcement on her 
behalf stating that she is permitted to the priesthood, as a woman 
who has undergone halitza is forbidden to a priest, but in this case 
it has become clear retroactively that she did not undergo halitza. 
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The Gemara asks: And so let an announcement be necessary for 
her if a viable offspring is found. The Gemara answers: Perhaps 
there will be people who were present at the halitza ceremony 
but were not present at the announcement that she is permitted 
to marry a priest, and if this woman marries a priest they will 
mistakenly say: They are permitting a halutza to marry a priest. 


The Gemara deliberates further about this: We learned in a mishna 
(Yevamot 118b): If a woman says: A son was born to me in a 
country overseas, and she also said: My son died, and then my 
husband died, she is deemed credible. However, if she said: My 
husband died and then my son died, she is not deemed credible 
about the sequence of events, but even so one must be concerned 
about her statement that her husband died childless. Conse- 
quently, she must perform halitza, but she may not enter into 
levirate marriage. 


The Gemara says: Just as there is concern about an announcement 
for the priesthood, let us be concerned that perhaps witnesses 
will eventually come and testify that the sequence of events 
was as she said, rendering her halitza superfluous. And then it 
transpires that you necessitate an announcement on her behalf 
stating that she is permitted to the priesthood, and nevertheless 
the mishna instructs her to perform halitza. Rav Pappa said: There 
it is referring only to a divorced woman, who was divorced from 
a previous husband, so that she is already prohibited from marry- 
ing a priest in any case. Rav Hiyya, son of Rav Huna, said: It is 
referring to a case where she said: He and I were hiding alone 
with our son in a cave." Consequently, there is no concern that 
witnesses will come and testify about the sequence of the events. 
MI S HN If there are two sisters-in-law married to 

two childless brothers who testify about 
their marital status, and this one says: My husband died, and that 
one says: My husband died, although each one of them is deemed 
credible with regard to her own status as a widow, this one is 
prohibited from marrying due to the possibility that the husband 
of that other sister may be alive, obligating her in levirate marriage, 
and that one is prohibited from marrying due to the husband 
of this sister, according to the same rationale." Although each is 
accorded credibility as to her own husband’s death, the halakha is 
that sisters-in-law are among the five types of women not accorded 
credibility with regard to each other’s permissibility to marry 
because of possible conflicts of interest. 


If this one has witnesses to her husband’s death, and that one 
does not have witnesses, then the one who has witnesses is 
prohibited from marrying," as there are no witnesses to the death 
of her yavam to exempt her from levirate marriage; but the one 
who has no witnesses is permitted to marry based on her own 
testimony that her husband died combined with the witnesses’ 
testimony exempting her from levirate marriage. If this one 
has children and that one has no children, then the one with 
children is permitted to marry, as she herself is deemed credible 
with regard to her husband’s death, and her children exempt 
her from levirate marriage. But the one without children is pro- 
hibited from marrying, as the death of her yavam has not been 
corroborated independently of her sister-in-law’s testimony. 


If there were two additional yevamin with whom these two widows 
entered into levirate marriage, and then the yevamin died" child- 
less, the women are prohibited from marrying, since the concern 
about an additional living yavam still remains. Rabbi Elazar says: 
Since these women were permitted to marry the living brothers- 
in-law, as the testimony of each was deemed credible with regard 
to her own status, they are permitted, from then on, to marry any 
man because their statements, taken together, indicate that neither 
one is obligated to enter into levirate marriage. 


HALAKHA 

Were hiding in a cave, etc. — 13) Twa KAM: If a 
husband and wife left town without children, and the 
woman later returns and reports that she had a son 
but he died and then her husband died, her report 
is deemed credible. However, if she said that her 
husband died before her son died, her report is not 
entirely trusted concerning the sequence of events. 
The woman may not enter into levirate marriage, but 
she must perform halitza before marrying anyone 
else. This applies when she was already disqualified 
from marrying into the priesthood and when she said 
that they had been hiding in a cave and there were 
no witnesses to the events. If this is not the case, she 
may not perform halitza or enter into levirate mar- 
riage until witnesses who can verify the sequence of 
events arrive (Rambam Sefer Nashim, Hilkhot Yibbum 
3:15; Shulhan Arukh, Even HaEzer 156:12). 


Two sisters-in-law, widowed by childless brothers, 
who each testified to their own husband's death — 
byan nin by spynw ming ony: If two sisters-in-law 
widowed by childless brothers come from overseas, 
and each one says that her husband died, each one 
is prohibited from marrying due to the possibility that 
her yavam is actually still alive. If there are witnesses 
who confirm one of the men’s death, that man’s 
widow is prohibited from marrying, but the other 
woman is permitted to marry. This is because the 
woman's report that her husband is dead is deemed 
credible vis-a-vis herself, and there are witnesses who 
confirm that her yavam is dead. If one of the women 
had children, the one with children is permitted to 
marry, and the one without children is prohibited 
rom marrying (Rambam Sefer Nashim, Hilkhot Yibbum 
3:7-9; Shulhan Arukh, Even HaEzer 158:5). 


f these two widows entered into levirate marriage 
and then the yevamin died — paar ani ma»): If 
women married to two brothers each report that their 
husband is dead, and then they enter into levirate 
marriage with their husbands’ brothers, and those 
men die without children and there are no other 
brothers, the women are prohibited from remarrying. 
However, if the women had children or were divorced 
from the levirate marriage, they are permitted to 
marry outside the family (Rambam Sefer Nashim, Hil- 
khot Yibbum 3:10; Shulhan Arukh, Even HaEzer 158:6). 


NOTES 


The one who has witnesses is prohibited from 
marrying — ANDON OY ay ww ny: Tosafot ask what 
this passage teaches that would not have been 
known from the first case discussed in the mishna. 
The author of Arukh LaNer suggests that one might 
think that the women are prohibited from marry- 
ing in the first case because the general leniency of 
allowing women to marry based upon the testimony 
of a single witness, even if that witness is a woman, 
applies only when there is one source of prohibition 
that needs to be overcome. In the first case, however, 
there are two prohibitions that need to be overcome 
with regard to each woman: It must be ascertained 
both that her husband has died and she is no longer 
married and that her yavam has died and she is not 
obligated to enter into levirate marriage. However, in 
a case where there are witnesses that testify that one 
of the men died, and only one prohibition must be 
overcome on the basis of the report of a woman, one 
might have thought that both women are permitted 
to marry. Alternatively, the mishna may simply intend 
to emphasize that the principle stated previously 
applies even in a case where, ironically, the woman 
who has witnesses who testify to her husband's death 
is prohibited from marrying, while the woman who 
has no witnesses is permitted to marry. 
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G E M ARA It was taught in a baraita: If this one has 


witnesses that her husband died and also 
has children, and the other has neither witnesses nor children, 
they are both permitted to marry. This is because the woman who 
has children is exempt from levirate marriage, and the woman who 
has no children may rely upon the witnesses’ testimony that her 
yavam died. 


It was taught in the mishna: If they both entered into levirate mar- 
riage and then the yevamin they married died, they are prohibited 
from marrying. Rabbi Elazar says: Since they were permitted to 
marry the yevamin, they are permitted to any man. 


Rava raised a dilemma: What is Rabbi Elazar’s reasoning? Is it 
because he holds in general that one rival wife may testify for 
another rival wife about her husband’s death, and he similarly holds 
that all of the five types of women who are presumed to have a 
conflict of interest with each other may testify for one another 
nonetheless? Or perhaps it is because she would not cause herself 
injury. Although she would be suspected of lying and saying that 
her husband died in order to harm her rival wife, if she herself enters 
into levirate marriage it can be assumed that she was telling the truth, 
because if she does so while her husband is actually alive, she would 
be committing incest with her brother-in-law. Consequently, her 
rival wife is also permitted to marry on the basis of her testimony. 


The Gemara asks: What is the practical difference between the two 
reasons? 


The Gemara responds that Rabbi Elazar’s reasoning could make a 
practical difference with regard to allowing the rival wife to marry 
before the woman herself, i.e., the woman who testified that her 
husband died, remarries. If you say that according to Rabbi Elazar, 
one rival wife may testify for another, then although the woman 
who testified that her husband died has not married, we allow her 
rival wife to marry. Since the woman's report is deemed credible 
with regard to herself, it is also deemed credible with regard to her 
rival wife. However, if you say that Rabbi Elazar’s reasoning is due 
to the presumption that she would not cause herself injury, then 
if she has actually married we may allow her rival wife to marry, 
but ifshe has not married, we may not allow her rival wife to marry, 
in case she lied in order to cause harm to her rival wife. 


What is the basis of Rabbi Elazar’s ruling? The Gemara suggests: 
Come and hear a resolution based upon the wording of the baraita 
itself: Rabbi Elazar says: Since they were permitted to marry 
the brothers-in-law, they are now permitted to marry any man. 
Granted, if you say that his reason is because she would not cause 
herself injury, this is the reason that if she has actually married, as 
in this case, where each woman entered into levirate marriage, we 
may allow her rival wife to marry. 
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But if you say the reason is because one rival wife may testify 
for another, then although she herself has not married, it should 
still be permitted for her rival wife to marry, and it would be 
unnecessary for Rabbi Elazar to state his opinion in a case where 
the women had already entered into levirate marriage. Rather, 
conclude from this that Rabbi Elazar’s reason is because she 
has already married, and she would not cause herself injury by 
marrying if her original husband had not died. 


The Gemara rejects that and suggests that Rabbi Elazar stated 
his opinion to the Rabbis in accordance with their own state- 
ment, as follows: According to my own opinion, one rival wife 
may testify for another, and although she, herself, has not mar- 
ried, nevertheless we may allow her rival wife to marry. But even 
according to your own opinion, admit, in any event, that where 
she has actually married we may allow her rival wife to marry 
because she would not cause injury to herself. But the Rabbis, 
rejecting this, say that she acts upon the premise: “Let me die 
with the Philistines” (Judges 16:30), i.e., a woman may even 
harm herself by remarrying while her original husband is still 
alive, in order to harm her rival wife by causing her to remarry 
as well. 


The Gemara suggests another solution. Come and hear the fol- 
lowing baraita: In the case of a woman who went" with her 
husband to a country overseas, and who later came and said: 
My husband died, she is permitted to marry and collect the 
widow’s compensation from her marriage contract, but her rival 
wife is prohibited from doing so. Rabbi Elazar says: Since she 
is permitted to marry, her rival wife is also permitted. This 
indicates that Rabbi Elazar holds that the rival wife is permitted 
to marry because the wife who testified that her husband has died 
is permitted to do so, even if the latter has not actually remarried 
yet. The Gemara rejects this proof: Say that Rabbi Elazar means: 
Since she was permitted and has married. 


The Gemara asks: If Rabbi Elazar’s reason is that she would not 
cause herself injury, how can her rival wife be permitted to marry? 
Let us be concerned that perhaps she, i.e., the woman who 
claimed that the husband was dead, came with a bill of divorce 
and is therefore permitted to remarry though the husband is alive. 
And the fact that she says this, i.e., that her husband is dead, is 
intended only to injure her rival wife, who will remarry, thinking 
that the husband is dead, and will suffer the severe consequences 
of adultery. 


The Gemara then validates this concern. If she actually married 
an Israelite, which is permitted for a divorced woman, then 
indeed one must consider the possibility that she is actually 
divorced and not widowed, and the rival wife is not permitted 
to marry. However, here we are dealing with a case where she 
married a priest, who is prohibited from marrying a divorced 
woman, and therefore she must actually be a widow, as she would 
not damage herself by entering into a forbidden marriage. 


NOTES 


Come and hear, a woman who went, etc. - TORI pow KA 
^D) nw: This passage is found in the Jerusalem Talmud with 
certain differences. According to the baraita cited there, Rabbi 
Elazar does not disagree with the Rabbis in the case of woman 
who went overseas with her husband and returned claiming that 
he had died. Consequently, the rival wife is prohibited from mar- 
rying on the basis of the woman's report. It is then argued that this 
applies only until the wife who returned from overseas remarries, 
at which point the rival wife is also permitted to remarry. This indi- 


cates that the basis of Rabbi Elazar’s ruling in the mishna is that the 
woman would not cause herself injury. However, the conclusion in 
the Jerusalem Talmud is that the rival wife may not remarry even 
if the widow who issued the report remarries, because the latter 
may have actually been divorced. This is true even if she marries 
a priest, which a divorcée is prohibited from doing, because she 
may prefer to enter a forbidden marriage of this kind in order to 
provoke her rival wife to remarry in an adulterous fashion and 
produce children who have the status of a mamzer. 
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LANGUAGE 
Countenance [partzuf] — "1x7: The source of this word is 
the Greek rpóowxov, prosopon, meaning mask, as well as 
facial appearance. It appears that the Sages used it to mean 
appearance or facial features. 


Ancient Greek mask 


Wax [kira] - xp: This word comes from the Greek xnpéc, 
keros, or from the Latin cera, meaning wax. 


Recognize him [beshakru] - mpwa: The etymology of this 
word is not known with absolute certainty, but it probably 
derives from Iranian terms of hunting, such as the Persian 
bisqar. In Aramaic, this verb has the sense of recognizing, or 
searching, as one does in a hunt. 


PERSONALITIES 

Abba bar Marta - xay Va xax: He was a Babylonian 
amora who lived during the third and fourth generations 
of Babylonian amora‘im. He was sometimes identified as 
the son of his mother, Marta, and sometimes as the son 
of his father, Minyumi. Apparently, he was a disciple of Rav 
Yehuda, but he also engaged in discussion with Abaye and 
Rava. He was a merchant but never became wealthy. Several 
stories are told in the Talmud about the debts he owed 
to the family of the Exilarch and others, as well as other 
events that happened to him. He was close with the Sages 
of his generation, but it seems that he was not considered 
a preeminent Sage in his own right. 


BACKGROUND 
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MI S H NA One may testify that a man died only if he 


can testify about seeing the countenance 
[partzuf ]" of the face" with the nose," as this allows one to identify 
the individual with certainty. Although there are distinguishing 
marks [simanim] on his body and his personal belongings, 
which appear to indicate his identity, one may not rely on these as 
identification. Furthermore, one may not testify that a person died 
until his soul actually departs." And even if one saw him cut open 
and severely wounded, or crucified,™ or with a wild animal eat- 
ing parts of him, he may not testify that he died. Additionally, one 
may testify to someone's death only when the body was witnessed 
up to three days" following death and not after that, since the 
appearance may change due to decomposition. 


Rabbi Yehuda ben Bava says: One cannot establish general guide- 
lines for this matter because not every person, nor every place, 
nor every hour is identical. Decomposition is not uniform. It 
occurs at different rates in different situations. 


GEMARA The Sages taught in a baraita: If the wit- 


nesses saw his forehead but not the coun- 
tenance of the face, or if they saw the countenance of the face but 
not his forehead, they may not testify that it is he, until they see 
both of them with the nose. Abaye said, and some say it was Rav 
Kahana who said: What is the verse from which it is derived that 
one may testify that a man died only if one sees his face? The verse 
is: “The show of their face does witness against them” (Isaiah 
3:9), which indicates that one clearly recognizes another only upon 
seeing his face. 


The Gemara relates that Abba bar Marta,’ who is also known as 
Abba bar Minyumi, had been loaned money by members of the 
Exilarch’s® house. Since he did not want to be seen by these violent 
people, he brought wax [kira],' stuck it to a strip of worn-out 
fabric," and stuck all of that to his forehead in order to alter his 
appearance. He passed before them and they did not recognize 
him [beshakru].' This shows how much a person’s face changes 
when the appearance of his forehead is altered. 


Crucified - aby: Execution by crucifixion was one of the 
typical Roman forms of capital punishment. This bizarre 
and extremely painful form of execution was routinely used 
to punish slaves, captives, and rebels. The act of crucifixion, 
nailing the prisoner's hands and feet to a wooden cross, was 
not enough to kill the crucified person, whose death would 
actually be a result of blood loss and dehydration. There 
were cases where people were removed from the cross and 
managed to recuperate. 


The Exilarch — xm sw: The Exilarch, descended from the 
house of David, was recognized by the Jews as the heir to 
the throne of Judah and entrusted with broad official pow- 
ers. He was the leader of the Jews of the Persian Empire and 
their representative to the authorities, who regarded him 
as a member of a royal dynasty. Consequently, he enjoyed 
a lofty position within the Persian court. During various 
periods, he was even considered third in the Persian royal 
hierarchy. The Exilarch was responsible for the collection 
of a major portion of the government taxes from the Jew- 
ish community, and he could appoint leaders and judges 
whose powers included the imposition of corporal, and 
sometimes capital, punishment. 
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The countenance of the face — 033 %99: In the Jerusalem 
Talmud, this is defined as the cheeks. This definition is accepted 


by the halakhic authorities (see Meiri). 


NOTES 
He brought wax, stuck it to a strip of worn-out fabric — 1x 
xoan pat xP: A similar story is told in the Jerusalem 
Talmud about the people of Tzippori, who would do this in order 
to evade payment of government taxes. The authorities did not 


One saw him...crucified — aby. amy; It is explained in the 
Jerusalem Talmud that it takes time for one to die even when 
he is crucified. In the interim, it is possible that a Roman noble- 
woman might see him and, pitying him, command them to 
remove him from the crucifix. Likewise, it is recorded in the 
writings of Josephus that some of his relatives were removed 
from the crucifix by his request and survived. 


recognize them, until the scheme was revealed by informers. 
With regard to the story presented here in the Gemara, it is 
explained in the Anaf Yosef that Abba bar Minyumi was poor, 
and since he was a Torah scholar, the Exilarch certainly believed 
that he had no money to pay. But the Exilarch’s servants were 
known for their wickedness and had no compassion for him, 
and therefore he used this method to avoid their notice until 
he could pay. 


HALAKHA 


The countenance of the face with the nose — oy D8 71x15 
ovina: If one finds a corpse, and the countenance of the face, 
nose, and forehead are intact, and he recognizes the corpse as 
a particular person based on those features, he may testify this 
person has died (Rambam Sefer Nashim, Hilkhot Geirushin 13:21; 
Shulhan Arukh, Even HaEzer 17:24). 


Until his soul departs - iwa) x¥mw IY: One may not testify 
that a person has died unless he sees that person's corpse 
(Rambam Sefer Nashim, Hilkhot Geirushin 13:15; Shulhan Arukh, 
Even HaEzer 17:29). 


Cut open or crucified - ay “yoy: If one sees someone cruci- 
fied with birds eating his flesh or stabbed and shot with arrows, 
but the individual is not yet fully dead, he may not testify that 
the individual has died (Rambam Sefer Nashim, Hilkhot Geirushin 
13:18; Shulhan Arukh, Even HaEzer 17:31). 


Up to three days — 03? aww ‘ty: One may testify that another 
individual has died based on visual identification only if one 
saw the corpse within three days of the person's death. If one 
saw the corpse after that time, he may not testify about the 
identity of the dead individual, as the appearance of a body 
changes after death (Rambam Sefer Nashim, Hilkhot Geirushin 
13:21; Shulhan Arukh, Even HaEzer 17:26). 


This file may not be reproduced or distributed in any form without express 


xn ror paa wow 23 by ae” 
PNN IS? PAPE 


PINT DA WP KYA ITAN 
oe whe pa x¥nwy ix Yao 
nw mana pat 


TB TM BT NT NOP N7 ane N 
Sy pyr PR xO PST eT PNIA 
ais wana ja WDY a Nowa 
sot bany xa ‘anh NA PPY 
PIPP AIP WD, ATT PADD 139 

pan 


IP TNT par Ndby ADT: KII TOK 
obenp ty aa myn Nowa KIT 
12071 T 12a TAYA NOW TaD VW 

Js ya3 myn Ane 


TOYA NWI NDT INT XDN) 
AIN; pbn ama am, ninw 
ap wa ap pees niang mwy 

nm an manent Tay FD 


NAI IST NI] TAN TANT NPN) 
NWI NTN TT PI 


§ We learned in the mishna that, although there are distinguishing 
marks on a dead person’s body and clothing, one may not rely on 
these as identification. The Gemara asks: Is this to say that distin- 
guishing marks are not recognized as valid identification by Torah 
law, and while a rabbinic ordinance allows one to rely upon them to 
remedy certain situations, for testimony about a person's death, the 
Sages require the stringencies of Torah law? 


But the Gemara raises a contradiction, based upon the following 
baraita: If an agent charged with delivering a bill of divorce to a 
woman lost it, and then he found it tied to a purse," or a money bag 
[arnekei],‘ or a ring, or if it was found among his personal belong- 
ings, even after a long time, it is valid, i.e., one may rely upon the 
distinguishing marks on these objects to positively identify the 
document, and the agent may then deliver it to the woman. This 
indicates that distinguishing marks are sufficient to identify an 
object even by Torah law. 


Abaye said: This is not difficult. That baraita is in accordance with 
the opinion of Rabbi Eliezer ben Mahavai, while this mishna is 
in accordance with the opinion of the Rabbis; as it is taught in a 
baraita: One may not testify about a person's identity based upon 
the position of a mole on his body. Rabbi Eliezer ben Mahavai says: 
One may testify based on a mole." What, is it not about this issue 
that they disagree: One Sage, Rabbi Eliezer ben Mahavai, holds 
that distinguishing marks are recognized as valid identification by 
Torah law, and one Sage, the anonymous first tanna, representing 
the majority of the Rabbis, holds that distinguishing marks are 
recognized as a means of identification only by rabbinic law and are 
therefore insufficient to permit a Torah prohibition? 


Rava said: It is possible that everyone agrees that distinguishing 
marks are recognized as valid identification by Torah law," and here 
they are disagreeing about whether such a mole is commonly 
found on his peer, i.e., anyone very similar to him, which would 
undermine its usefulness as a means of identification. One Sage, the 
anonymous first tanna, holds that such a mole is commonly found 
on his peer and therefore is not sufficient for identification. And one 
Sage, Rabbi Eliezer ben Mahavai, holds that it is not commonly 
found on his peer and is therefore an unambiguous distinguishing 
mark sufficient for identification. 


And there are those who say otherwise: Here they are disagreeing 
about whether a mole is likely to change in appearance and size 
after death. One Sage, the anonymous first tanna, holds that it 
is likely to change after death. It is insufficient for identification 
because it may have looked different when the person was alive. And 
one Sage, Rabbi Eliezer ben Mahavai, holds that it is not likely to 
change after death and is reliable for identification. This marks the 
end of one version of the discussion about this issue. 


And there are those who say that Rava said: Everyone agrees that 
distinguishing marks are relied upon by rabbinic law.’ However, 
this is referring to ordinary distinguishing marks. Marks that are 
exceptionally unusual may be relied upon even according to Torah 
law. And here, in the dispute between the Rabbis and Rabbi Eliezer 
ben Mahavai, it is about whether a mole 


NOTES 


Everyone agrees that distinguishing marks are relied upon by 
rabbinic law — 377 pd sgy 1T: This matter is explained 
extensively in tractate Bava Metzia.One may rely upon distinguish- 
ing marks for returning lost objects, but it is possible that this is by 
rabbinic decree rather than Torah law. Although in certain circum- 
stances this might lead to giving the object to the wrong person, 
in most cases it is much more convenient to rely on distinguishing 
marks than to seek witnesses to establish with certainty to whom 


an object belongs. 


Tosafot expressed astonishment about Rava's statement, as it 
seems from the baraita that one may rely upon distinguishing 


marks even to deem a bill of divorce valid, which releases the 
woman from a marriage relationship that had been binding by 
Torah law. The Radbaz, in his Responsa, conjectured that if distin- 
guishing marks are accepted for identification by rabbinic law, here 
the Sages utilized their authority to revoke the marriage from its 
inception. Alternatively, it is proposed in Shev Shemateta that the 
case that the baraita is referring to is where the agent recognizes 
the bill of divorce by sight, and therefore the concern that it may 
not be the correct bill of divorce is itself a rabbinic decree. Conse- 
quently, even if distinguishing marks are sufficient for identification 
purposes by rabbinic law, the bill of divorce may be deemed valid. 
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HALAKHA 

If he found it tied to a purse, etc. - DISa TWP Ixy 
"a: If one was transporting a bill of divorce and he 
lost it in a place where caravans frequently travel, and 
in the place where the bill of divorce was written there 
were two individuals with the name recorded in the 
bill, and he then found it, even after a long time, in a 
purse or tied to an object with a distinguishing mark, 
or he recognizes it by sight; and he knows that he 
did not lend that object, or that object is not one 
customarily lent out to others, he may deliver the 
bill of divorce to the woman and he need not be 
concerned that it might be a different one (Rambam 
Sefer Nashim, Hilkhot Geirushin 3:9; Shulhan Arukh, 
Even HaEzer 132:4). 


Testimony based on a mole - Kaw 5 by myty: If 
one does not recognize the face of a corpse, or if part 
of its face is missing, one may not testify about its 
identity. This is true even if there are distinguishing 
marks on the body, e.g., a moles, which are not con- 
sidered unambiguous distinguishing marks. If there 
are unambiguous distinguishing marks, one may 
estify (Rambam Sefer Nashim, Hilkhot Geirushin 13:21; 
Shulhan Arukh, Even HaEzer 17:24). 


Distinguishing marks are recognized as valid iden- 
tification by Torah law — xn» rite paap: According 
o Torah law, one may rely upon unusual distinguish- 
ing marks and make legal decisions based on them. 
t is explained in the Kesef Mishne that one may 
return lost objects based upon their identification 
via unusual distinguishing marks, and one may allow 
he wife of the dead man to remarry only if the man 
is identified via extremely unusual identifying marks. 
arks that are less unusual may not be relied upon at 
all (Rambam Sefer Nezikim, Hilkhot Aveda 13:5; Shulhan 
Arukh, Hoshen Mishpat 267:4—5). 


LANGUAGE 
Money bag [arnekei] — *p3%: This word comes from 
the Greek dpvaxic, arnakis, meaning a garment of 
leather or a pocket. 


Roman-style leather money bag 
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HALAKHA 


As we are concerned about borrowing — }»w»n7 
mew): Ifa corpse cannot be identified based on its 
facial features but witnesses notice unique distin- 
guishing marks on its clothing, they may not testify 
that the owner of that clothing has died, as it is 
possible that the clothing’s owner lent the clothing 
to someone else. According to the author of the 
Beer HaGola, the Shulhan Arukh rules in accordance 
with the opinion that distinguishing marks are 
valid forms of identification by Torah law, yet there 
is a concern that one may have lent clothing to 
another. Some hold that according to this opinion, 
if ordinary distinguishing marks were found on his 
body, and unique distinguishing marks were found 
on his clothing, one may combine these pieces of 
evidence to permit his wife to remarry (Maharal; 
see Beit Shmuel; Shulhan Arukh, Even HaEzer 17:24). 


Renders other people and objects impure only 
when his soul actually departs — 19 Navi ip 
iwa rym: One whois on his deathbed, one whose 
esophagus and trachea were sliced, or one who suf- 
fered many severe wounds does not render others 
impure until his soul actually departs. Nevertheless, 
a priest is prohibited from entering a house in which 
there is a person who is clearly about to die. 

If his neck bone was broken along with most 
of the flesh there, or if his body was slit open 
lengthwise from the back, he is considered dead 
and renders others impure, even if he is still mov- 
ing (Rambam Sefer Tahara, Hilkhot Tumat Met 1:15; 
Shulhan Arukh, Yoreh Dea 370:1). 


NOTES 


Do not borrow a saddle — xaa1K.. sow xb: It 
seems that the Arukh had a version of the text that 
read: People do not lend a saddle. Also, sometimes 
the other donkey is broader than the width of the 
saddle, and placing the saddle on the donkey would 
hurt the donkey and bruise it. 


Cut open [meguyyad] — 71312: An alternate version 
of the text appears to have this word as meguyyar, 
a word deriving from the word arrow. This is appar- 
ently the source for the Rambam stating, in his pre- 
sentation of this halakha, that they saw he was shot 
by arrows. Others have interpreted meguyyad as 
chopped or cut open (Rashi), or battered and cruelly 
beaten (see Hazon Ish). Others have reasoned that 
it is referring to a person whose sinews are cut but 
from whom no entire limb was cut off, such that he 
is not presumed to be fatally wounded. 


Because his wound can be scorched and allow 
him to survive - nin mind hisy 251: Tosafot 
and many other commentaries explain that the 
dispute is not as to whether the cut person will be 
otally healed, but rather whether it is presumed 
hat he will die immediately or whether it can be 
presumed only that he will die within a year. The 
practical difference would be whether it is possible 
o testify that he has died before a year has passed. 
This understanding of the dispute is indicated in 
he Jerusalem Talmud as well (see Tosefot Rid and 
Rashba). 
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is an unambiguous distinguishing mark that they disagree. One Sage, 
Rabbi Eliezer ben Mahavai, holds that a mole is an unambiguous dis- 
tinguishing mark and may be relied upon by Torah law. Consequently, 
if a man’s corpse was identified in this manner, his wife may remarry. 
And one Sage, the anonymous first tanna, holds that a mole is not an 
unambiguous distinguishing mark. 


The Gemara asks: According to the first version, that Rava said that 
distinguishing marks are recognized as valid identification by Torah 
law, there is a question: Isn’t it taught in the mishna: Although there 
are distinguishing marks on his body and his personal belongings, 
one may not rely on these as identification, implying that distinguishing 
marks are not valid identification by Torah law? 


The Gemara answers: The mishna’s intent is that ordinary distinguishing 
marks on one’s body, which constitute only weak evidence to a person’s 
identity, e.g., that he was tall or short, are not valid identification. 
Additionally, one cannot rely upon distinguishing marks on his personal 
belongings, as we are concerned about borrowing," i.e., perhaps the 
deceased had borrowed the clothes he was wearing from someone else. 
The Gemara asks: But if we are concerned about borrowing, then, 
with regard to returning lost property, how can we return a donkey 
based solely upon distinguishing marks on the saddle? Why don’t we 
consider the possibility that the saddle was borrowed? 


The Gemara answers: People do not normally borrow a saddle" 
because it bruises the donkey, as the saddle must fit exactly to the 
donkey’s measurements. The Gemara raises further objections based 
upon the baraita cited earlier: If he found the lost bill of divorce tied to 
a purse, or a money bag, or a ring, he may rely upon the distinguishing 
marks on those items and deliver the bill of divorce to the woman. But 
how can we return it and not be concerned that these belongings may 
have been lent to someone else whose bill of divorce is tied to them? 


The Gemara answers: The case of the ring is referring to a signet ring, 
which one does not lend, because he is concerned about forgery, i.e., 
that the borrower might use it to forge his consent on documents with- 
out his knowledge. With regard to a purse or a money bag, people 
consider it a bad omen to lend them out and do not lend them to others. 
And if you wish, say that the reason not to permit a woman to remarry 
and not to accept that her husband is dead based upon the distinguishing 
marks found on his personal belongings is that the distinguishing marks 
referred to are only general ones, e.g., he wore white or red clothing, but 
they are not unambiguous distinguishing marks. 


§ We learned in the mishna: And even if one saw him cut open 
[meguyyad]" and severely wounded, one may not testify that he died. 
The Gemara asks: Is this to say that a person who is cut open is fit to 
live for much time afterward? The Gemara raises a contradiction from 
what was taught in a mishna (Oholot 1:6): A dead person renders other 
people and objects impure only when his soul actually departs," even 
if he is cut open and severely wounded, and even if he is clearly dying. 
From this we may deduce that he does not yet render others ritually 
impure, as he still has some life in him, but he is not fit to live for much 
time afterward. 


Abaye said: The contradiction raised is not difficult: This mishna here 
is in accordance with the opinion of Rabbi Shimon ben Elazar, while 
that mishna from tractate Oholot is in accordance with the opinion of 
the Rabbis, as it is taught in a baraita: One may testify about the death 
ofa person who is cut open, but one may not testify about a crucified 
person. Rabbi Shimon ben Elazar says: Even concerning a person 
who is cut open, one may not testify that he is dead because his wound 
can be scorched, and this cauterization of the wound may stop the flow 
of blood and allow him to survive." 
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The Gemara challenges this: But can you establish the mishna to 
be in accordance with the opinion of Rabbi Shimon ben Elazar? 
Isn’t it taught in the latter clause (121a): An incident occurred in 
Asya" in which they lowered a certain man into the sea on a rope, 
and when they pulled the rope back to land only his leg came up 
in their hands. They were not certain whether he was alive or dead. 
The Sages said: Ifhis leg was cut from the knee and above, his wife 
may marry, as he would not survive such a wound; ifhis leg was cut 
only from the knee and below, she may not marry. This indicates 
that someone cut open in the first manner is assumed to be dead. If 
this follows Rabbi Shimon ben Elazar’s opinion, why doesn’t it say 
that there is a concern that he might be alive even if the leg was cut 
from the knee and above? 


The Gemara answers: Water is different, as it aggravates the wound. 
Since he was in the water, it can be assumed that such a wound will 
certainly lead to death. 


The Gemara asks: But didn’t Rabba bar bar Hanna say: I myself 
saw an Arab who took his sword [safseira]' and cut open his 
camel, and the camel died so quickly that it could not even cease 
its braying before it died? This indicates that a living being that is 
cut open has no chance of surviving. Abaye said: That camel was 
emaciated and weak, causing it to die immediately, but a normal 
camel would not have died so quickly. 


Rava said a different resolution to the apparent contradiction 
between the mishna here and the mishna in tractate Oholot: The 
mishna here is referring to a case where the man was cut open with 
a white-hot knife,“* and everyone agrees that one may not testify 
to the death of a person wounded in such a manner, as the wound 
would close due to the heat. 


§ Itwas taught in the mishna: Or even if one saw that a wild animal 
was eating parts of him," one may not testify that he died. Rav 
Yehuda said that Shmuel said: They taught this only where the 
animal was eating from a place on his body that does not cause his 
soul to depart, i.e., does not inevitably lead to death, such as his 
hand or foot. But if the animal was eating from a place on his body 
that does cause his soul to depart, one may testify to his death. 


And Rav Yehuda said that Shmuel said: If someone cut a man’s two 
passageways," the trachea and the esophagus, or most of the way 


through the two passageways, and the maimed person fled, one may 
testify to his death. 


The Gemara challenges that conclusion: Is that so? But didn’t Rav 
Yehuda say that Shmuel said: If someone cut a man’s two passage- 
ways, or most of the way through the two passageways, and the 

maimed person gestured and thereby communicated: Write a bill 

of divorce for my wife," then these onlookers should write it and 

deliver it to her. Since only a living person may give a bill of divorce, 
this indicates that the maimed man is considered alive. The Gemara 

answers: He is still alive at the moment, but he will eventually die 

from the wound. Consequently, he may appoint an agent to deliver 

a bill of divorce to his wife, but after a while one may testify that 

he is dead. 


HALAKHA 


rom the publisher 


LANGUAGE 
Asya — DY: This word, which is sometimes spelled with 
an alef and sometimes with an ayin, refers to the Roman 
province of Asia consularis, which included the western 
part of Asia Minor. 


His sword [safseira] — xvod: This word is derived from 
the Middle Persian šafšēr, a sword. 


Persian sword 


NOTES 


The mishna is referring to a case with a white-hot knife - 
man PDA pama: It is explained in Yam shel Shlomo 
that interpreting the mishna as referring to an unusual 
circumstance is not incongruous because this type of 
injury would not usually occur by accident. Rather, like 
crucifixion, these wounds were frequently inflicted as a 
punishment by the authorities. In such cases, they would 
try not to kill the condemned person immediately, but 
rather preferred to prolong his suffering as long as pos- 
sible in order to instill terror in others. Consequently, they 
did what they could to prevent him from dying immedi- 
ately from the wound. 


Ora wild animal was eating parts of him — nix mT 
jā: It is noted in the Jerusalem Talmud that it is always 
possible that the injured person was granted Divine mercy, 
and that the animals devouring him eventually left him 
alone and did not kill him. 


BACKGROUND 

With a white-hot knife - mahn p203: White-hot knives 
were used in medical procedures even many generations 
ago. The major advantage to the knife being extremely 
hot is that the heat cauterizes the blood vessels opened 
during the operation and averts dangerous blood loss. 
The great heat also sterilizes the knife, preventing possible 
infection from the knife itself. Even today there are medical 
techniques, though much more sophisticated, which are 
based on the same principles. 


A wild animal was eating parts of him - ia naix mnn: If 
one saw that another individual was crucified or shot and birds 
were eating his body, he may not testify that this person has 
died. However, if one saw birds or animals eating from an organ 
whose removal results in death, e.g., the brain or heart, he may 
testify that this person has died (Rambam Sefer Nashim, Hilkhot 
Geirushin 13:18; Shulhan Arukh, Even HaEzer 17:31). 


If someone cut a man’s two passageways, etc. — Dw ia pnw 
"131: If a person's trachea and esophagus have been cut most of 
the way through, others may testify that he has died, as he will 
certainly die from the wound. This is true even if the injured 


individual stood up and fled. This halakha applies to all injuries 
for which it is clear that the injured party will die within a short 
time (Rambam Sefer Nashim, Hilkhot Geirushin 13:17; Shulhan 
Arukh, Even HaEzer 17:30). 


He gestured and communicated: Write a bill of divorce for 
my wife - TONY ba 1203 Wax) 197: If one whose trachea and 
esophagus have been cut, or one who was cut open, crucified, 
or fell from a roof, gestured or said that people should write a 
bill of divorce for his wife, they should write it and deliver it as 
long as he is alive (Rambam Sefer Nashim, Hilkhot Geirushin 2:13; 
Shulhan Arukh, Even HaEzer 121:8). 
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NOTES 

He is not exiled - mis ix: Tosafot and apparently 
also the Rambam distinguish between the death pen- 
alty and exile (Sefer Nezikim, Hilkhot Rotze'ah UShmirat 
HaNefesh 5:2). The death penalty is administered to one 
who intentionally wounded another in this manner in 
order to kill him, even if the victim did not die imme- 
diately. Conversely, one is not exiled for unintentionally 
killing someone by causing these wounds (see Ra'avad 
and Kesef Mishne). 


Perek XVI 
Daf121 Amud a 


HALAKHA 
One cut someone in a house of marble - menw 
Kew wI: If one unintentionally cut another's 
trachea and esophagus, and the wounded man did 
not convulse at all, or if one cut his victim in a place 
without wind, e.g., a house of marble closed on every 
side, the perpetrator is exiled even if the victim did 
not die immediately (Rambam Sefer Nezikim, Hilkhot 
Rotze‘ah UShmirat HaNefesh 5:2). 


BACKGROUND 


The Bridge of Shabistana — kampyaw7 xwa: Shabi- 
stana is a city situated on a tributary of the Tigris River, 
apparently in the area of Meishan. The Bridge of Shabi- 
stana is mentioned as a landmark indicating where 
the Tigris was first diverted for irrigation. The name 
Shabistana comes from the Middle Persian Sabestan, 
literally night place, but often is used in the general 
sense of lodging. 
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The Gemara asks: If that is so, that such a wound is definitely fatal, 
one who unintentionally wounds another in this manner should 
be exiled on his account, in accordance with the halakha of one 
who unintentionally kills another. Why is it taught in a baraita: 
If one unintentionally cut the two passageways of another person, 
or most of the thickness of the two, he is not exiled?™" The 
Gemara answers: But it was stated with regard to that baraita 
that Rav Hoshaya said: We are concerned that perhaps the 
wind aggravated his condition and actually caused his death, in 
which case the perpetrator is not culpable for the death and 
should not be exiled. Alternatively, perhaps he, the maimed 
person, 


If one unintentionally cut the two passageways of another 
-he is not exiled - nyia Sy... um: One who killed 
unintentionally is not exiled unless the person he killed dies imme- 
diately. If someone wounded a person unintentionally and the 
victim later died, even if it was clear from the beginning that his 
wounds would prove fatal, the perpetrator is not exiled, because 
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HALAKHA 
it is possible that the victim hastened his own death or wind 
entered the wound and hastened his death. Consequently, even 
if one unintentionally cut another's trachea and esophagus, if the 
victim did not die immediately, the perpetrator is not exiled on 
his account (Rambam Sefer Nezikim, Hilkhot Rotze‘ah UShmirat 
HaNefesh 5:2). 


hastened his own death. For instance, if the maimed man con- 
vulsed intensely, injuring himself, the perpetrator is not culpable 
for the death and should not be exiled. The Gemara asks: What 
is the practical difference between these two considerations, that 
the wind or the victim himself hastened his death? 


The Gemara explains: There is a practical difference between 
them in a case where one cut someone in a house of marble" 
that was closed on every side, in which there was no wind, and 
the victim convulsed. Alternatively, there is a difference in a case 
where one cut the victim outside, where there is wind, and the 
victim did not convulse at all. 


§ It was taught in the mishna that one may testify to someone's 
death only when he saw the corpse within three days of the 
individual’s death. However, Rabbi Yehuda ben Bava says: Not 
every person, nor every place, nor every hour is identical. A 
dilemma was raised before the Sages: Did Rabbi Yehuda ben 
Bava disagree with the Rabbis with the intent to rule more leni- 
ently and hold that sometimes one may testify to the identity of 
one who died even if he did not see the body within three days 
of his death? Or, did he disagree with the intent to rule more 
stringently and hold that sometimes one may not testify even if 
he saw the body within three days of the individual’s death? 


Come and hear a solution: A certain man drowned in a place 
called Carmi, and they drew him out of the water near Bei 
Hedya after three days, and Rav Dimi from Neharde’a allowed 
his wife to marry. And furthermore, a certain man drowned 
in the Tigris River, and they drew him out of the river onto the 
Bridge of Shabistana,® and Rava allowed his wife to marry 
based upon his friends’ testimony, although the body was seen 
only five days after death. 
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Granted, if you say Rabbi Yehuda ben Bava disagreed with the 
intent to rule more leniently, these Sages who acted here, allow- 
ing these women to marry, acted in accordance with the opinion 
of Rabbi Yehuda ben Bava. But if you say he disagreed with the 
intent to rule more stringently, in accordance with whose opin- 
ion did these Sages act? The Gemara answers: Water is different, 
since it contracts the body," preventing it from bloating and 
changing shape. 


The Gemara wonders about this: But didn’t you say (120b) that 
water aggravates a wound" by causing additional swelling? The 
Gemara answers: This applies when there is a wound, but when 
there is no wound, the water contracts the body and thereby 
prevents the shape of the face from changing. The Gemara com- 
ments: And this applies only in a case where they drew him out 
of the water and viewed him at that time. But if the viewing was 
delayed for some time after the body was drawn from the water, 
it certainly will have become very bloated," making it impossible 


to positively identify. 
MI S HN If a man fell into the water" and did not 
come out, whether the body of water has 
a visible end or does not have a visible end, his wife is prohibited 
from remarrying. There is no absolute proof that the man died, 
as it is possible that he emerged from the water some distance 
away. Rabbi Meir said: An incident occurred involving a certain 
person who fell into the Great Cistern and emerged only after 
three days. This is evidence that sometimes one may survive a fall 
into water, even when everyone assumes he is dead. 


Rabbi Yosei said: An incident occurred involving a blind man 
who descended to immerse for ritual purity in a cave, and his 
guide descended after him, and they disappeared there, and they 
remained there long enough for their souls to have departed, 
and the Sages permitted their wives to marry because they had 
disappeared into the water and not emerged. And there was 
another incident in Asya in which they lowered a certain man 
into the sea on a rope, and when they pulled the rope back to land 
only his leg came up in their hands, and they were not certain 
whether he was alive or dead. The Sages said: If his leg was cut 
from the knee and above," his wife may marry, as he did not 
survive such a wound; if his leg was cut only from the knee and 
below, she may not marry. 


HALAKHA 


NOTES 


Water is different since it contracts the body - xa xw 
maya: This is also the ruling presented in the Jerusalem 
Talmud, There are those who restrict the acceptance of 
testimony to one who examined the body within five days 
after death, which is the time frame mentioned here in 
the Gemara (Rif). The Rashba and others note that in the 
Jerusalem Talmud it is related that testimony was accepted 
even from one who examined the body seventeen days 
after death, which indicates that the intention in the 
Gemara here is not to limit the allowance to one who 
examined the body within five days after death. That num- 
ber was mentioned because it happened to be the case in 
the particular incident under discussion. 


Water is different since it contracts the body — x7 Kw 
DYT: If someone drowned in water and the water swept 
him up onto dry land, those who recognize him may testify 
to his death, even several days after the drowning (Rambam 
Sefer Nashim, Hilkhot Geirushin 13:22; Shulhan Arukh, Even HaEzer 
17:26). 


Water aggravates a wound — 13/3 11772 x72: If someone had a 
wound, and then drowned in water, and the water swept him 
up onto dry land several days later, those who see the body 
after it washes up on the land may not testify to the individual's 
death. This is because water aggravates the wound and causes 
the body to become bloated and distorted. The author of Helkat 
Mehokek derives from here that even if the wound was on the 
individual's body and one recognizes his facial features, one 
may not testify about his death, as it is possible that his facial 
features were also distorted. 

This ruling applies specifically to a case where one was 


wounded while still alive. If one was wounded after his death, 


e.g. if fish ate of his flesh, one may testify to his identity. Rabbi 


Akiva Eiger writes that even if one was wounded while still alive, 


if his body fell into the water when he was already dead, it is not 
assumed that his appearance was altered by the water, and one 
may testify about his death. 


Rabbi Shmuel de Medina is quoted in the Beit Shmuel 
as stating that it is only a wound on the body that distorts 
one’s appearance. Conversely, according to the Derisha, it is 
specifically a wound on the face that distorts one’s appearance 
(Shulhan Arukh, Even HaEzer 17:26). 


But if the viewing was delayed the body certainly will have 
become very bloated - non nara InN bax: The halakha 
that one may testify about the ‘identity of a drowned man 
applies only when the witnesses saw the body immediately 
after it was drawn from the water. If they did not see the body 
at that time, it is assumed that the body became bloated in the 
interim, and one cannot identify it with certainty. 

There are numerous opinions as to precisely how much 
time there is to identify a body after it is drawn from the water. 
Some hold that the body must be identified within an hour (Rif; 
Nimmukei Yosef). Others hold that it must be identified within 
two hours (Kesef Mishne). Some hold that the limit is twelve 
hours (Rambam). Still others hold that it may be identified for 
up to twenty-four hours (Ran). 

The Rema writes that if the body was not examined imme- 
diately after it was drawn from the water it can no longer be 
positively identified, even if it was viewed within three days 
of the individual's death. This ruling is in accordance with the 


opinion of the Ramban and the Rashba. It appears from the 
author of the Shulhan Arukh that even if one did not see the 
body immediately after it was drawn from the water, he can 
positively identify the body as long as he saw it within three 
days of the individual's death (see Beit Yosef, citing Rivash; 
Rambam Sefer Nashim, Hilkhot Geirushin 13:22; Shulhan Arukh, 
Even HaEzer 17:26). 


If a man fell into the water - ony box: If someone fell into a 
body of water that has a visible end, where one can see the 
water's edge on every side, those who saw that he fell in and 
did not emerge from the water may testify to his death after 
they wait long enough for his soul to depart. But if he fell into a 
body of water with no visible end, they may not testify that he 
has died (Rambam Sefer Nashim, Hilkhot Geirushin 13:16; Shulhan 
Arukh, Even HaEzer 17:32). 


From the knee and above - mops MHD A: If people 
lowered someone into the water with a rope tied to his leg, 
but when they pulled him out only his leg came up, if the leg is 
cut from above the knee, his wife is permitted to marry twelve 
months after the incident (Rambam Sefer Nashim, Hilkhot 
Geirushin 13:16; Shulhan Arukh, Even HaEzer 17:32). 
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PERSONALITIES 


Rav Sheila - Kw a: Rav Sheila was one of the first 
Babylonian amora’im. After the death of Rabbi Yehuda 
HaNasi, Rav Sheila became the spiritual leader of the 
Jews in Babylonia, a position known as the Reish Sedra, 
the head of the leading yeshiva in his day. He apparently 
lived in Neharde’a. Even the distinguished Sage Shmuel 
was Officially subordinate to him. 

When Rav came to Babylonia, Rav Sheila, not know- 
ing who he was, enlisted him as his disseminator, a 
student who would repeat aloud to the other students 
the discourse of a Sage as the Sage declaimed it to him 
quietly. After he discovered who Rav was, Rav Sheila 
treated him with the utmost respect and even accepted 
his authority. However, Rav did not want to detract from 
the honor due to Rav Sheila, so he moved to the town of 
Sura and established his own yeshiva there. 

Rav Sheila's yeshiva apparently continued for a while 
after his passing, and several teachings from that yeshiva 
are found in the Talmud. 

The Talmud records several halakhic disputes 
between Rav and Rav Sheila and quotes several halakhot 
in Rav Sheila's name. 


NOTES 


A cave containing a pond of fish - ostby nP: The 
Meiri writes that a cave containing a fishpondi is only one 
example of areas that may be accessed from an endless 
body of water. Since such a body of water is so large, 
there may be other avenues of escape to save one who 
is drowning (see Keren Ora). 


BACKGROUND 


A cave containing a pond of fish — ostby ahora: This 
refers to a subterranean cave emerging froma body of 
water by the shore. Most often found by the seashores, 
the entrances to these caves are usually hidden by the 
waters of the sea. Sometimes these caves have quite 
high ceilings, with room enough for a man to stand in 
the water and breathe the air above the water level. They 
are called fish caves in Hebrew since they are generally 
unknown to people and only fish are found there. 
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G E M ARA The Sages taught: If a man fell into the 


water, whether the body of water has a 
visible end or does not have a visible end, his wife is prohibited 
from marrying; this is the statement of Rabbi Meir. And the 
Rabbis say: If he fell into a body of water with a visible end, his 
wife is permitted to marry, but if he fell into a body of water with 
no end, his wife is prohibited from marrying. 


The Gemara asks: What are the circumstances defining a body of 
water with a visible end? Abaye said: Any body of water where 
one stands in one place and can see the shore in all four direc- 
tions is considered water with a visible end, since anyone emerg- 
ing from the water would be seen. However, if the body of water 
is so large that it is impossible to see its shore on all sides, the 
individual may have emerged at a place where he could not be seen 
by others standing at the place where he fell in. 


There was a certain man who drowned in the lake in a place called 
Samkei. Rav Sheila’ allowed his wife to marry based on the 
testimony of witnesses who saw that he entered the water and did 
not emerge. Rav said to Shmuel: Come, let us excommunicate 
him for having issued this ruling. Shmuel said to him: Let us first 
send him a message and clarify whether he had a sufficient reason 
to issue this ruling. 


They sent him the following question: When a man disappears in 
an endless body of water, is his wife a forbidden or a permitted 
woman, i.e., may she remarry? He sent back to them: His wife is 
forbidden. They asked him further: Is the lake of Samkei a body 
of water with a visible end or an endless body of water? He sent 
a response to them: It is an endless body of water, since one 
cannot see the water’s edge on every side. They then asked him: If 
so, what is the reason that the Master, i.e., Rav Sheila, acted this 
way, allowing the wife to remarry? 


He answered them: I erred in my reasoning. I thought: Since the 
waters are gathered and stagnant and not flowing like a river, they 
are considered as a body of water with a visible end. But that is 
not so. Since there are waves in this body of water, say that the 
waves carried him away from our sight, allowing him to emerge 
without being seen. 


In light of this response, Shmuel recited this verse about Rav: “No 

mischief shall befall the righteous” (Proverbs 12:21). Since the 

righteous Rav waited and did not excommunicate Rav Sheila, he 

was prevented from causing him injustice. Rav Sheila had been 

mistaken and had not intentionally violated the decree of the Sages 

prohibiting a woman from remarrying on the basis of her husband 

having disappeared into an endless body of water. Rav recited 

this verse about Shmuel: “But salvation lies in much counsel” 
(Proverbs 11:14), since it was Shmuel’s advice that caused Rav 
to wait. 


It is taught in a baraita that Rabbi Yehuda HaNasi said: An inci- 
dent occurred involving two people who were fishing with nets 
on the Jordan River, and one of them entered a cave containing 
a pond of fish"? next to the shore. Meanwhile, the sun set and the 
one who had entered the cave could not see the cave’s opening 
and did not exit, so his friend thought he had drowned. His friend 
waited long enough for his soul to have departed and came and 
notified the man’s household that he had drowned. The following 
day the sun rose, and the man in the cave recognized the opening 
of the cave and exited through it. And he came and found profuse 
eulogizing in his house. Rabbi Yehuda HaNasi said about this: 
How great are the words of the Sages, who said: If a man fell 
into a body of water with a visible end, his wife is permitted to 
marry, but in a case of water with no end, his wife is prohibited 
from marrying. 
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The Gemara asks: If so, even in the case of a body of water with 
a visible end, let us also be concerned about a cave containing 
a pond of fish. Even if the individual did not emerge for a long 
period of time, it is possible that he entered a cave and is still alive. 
The Gemara answers: A cave containing a pond of fish is not 
common in a body of water with a visible end. 


Rav Ashi said: That which the Sages said, that if a man fell into 
an endless body of water, his wife is prohibited from remarrying, 
applies only to an ordinary person who is not well known and 
could slip away secretly and live in anonymity, hiding the fact that 
he survived. But it does not apply to a Torah scholar, because if 
he would emerge from the water, publicity would be generated 
and the news of his survival would spread. The Gemara rejects 
this: That is not so. It is no different for an ordinary man and it 
is no different for a Torah scholar. After the fact, i.e., if she 
remarried, yes, she may remain with her new husband, but she 
may not remarry ab initio. 


§ It is taught in a baraita: Rabban Gamliel said: Once I was 
traveling on a boat, and from a distance I saw a boat that shat- 
tered and sank. And I was grieved over the apparent death of the 
Torah scholar who was on board. And who was it? Rabbi Akiva. 
But when I disembarked onto dry land, he came, and sat, and 
deliberated before me about halakha. I said to him: My son, 
who brought you up from the water? He said to me: A plank 
from the boat came to me, and I bent my head before each and 
every wave that came toward me. The waves did not wash me 
off of the board, and I reached the shore. 


From here the Sages stated: If wicked people come upon a 
person," he should bend his head before them. That is, he 
should temporarily restrain himself and not fight them, and he 
will therefore be saved. After this parenthetical statement, the 
Gemara returns to Rabban Gamliel’s story. I said at that moment: 
How great are the words of the Sages, who said: If a man fell 
into a body of water with a visible end, his wife is permitted to 
remarry. But in a case of an endless body of water, his wife is 
prohibited from remarrying. 


It is taught in a baraita: Rabbi Akiva said: Once I was traveling 
on a boat, and I saw a certain boat sinking at sea, and I was 
grieved over the apparent death of the Torah scholar who 
was on board. And who was it? Rabbi Meir. But when I dis- 
embarked at the province of Cappadocia, he came, and sat, and 
deliberated before me about halakha. I said to him: My son, 
who brought you up from the water? He said to me: One wave 
carried me to another, and that other wave to another, until I 
reached the shore, and a wave cast me up onto dry land. I said 
at that moment: How great are the words of the Sages, who 
said: Ifa man fell into a body of water with a visible end, his wife 
is permitted to remarry. But in a case of an endless body of water, 
his wife is prohibited from remarrying. 


§ The Sages taught: If an individual fell into a lion’s den," one 
may not testify about him that he died, since the lions might not 
have killed him. If he fell into a pit filled with snakes and scor- 
pions, one may testify about his death, since it is certain that they 
killed him. Rabbi Yehuda ben Beteira says: Even ifhe fell into a 
pit filled with snakes and scorpions, one may not testify about 
him that he died, because we are concerned 


HALAKHA 


If an individual fell into a lion’s den — niy ab box: If a person 
fell into a den of lions or leopards, one may not testify to his death, 
because it could be that the animals were not hungry and did not 


eat him. However, if he fell into a pit filled with snakes or scorpi- 
ons, one may testify to his death (Rambam Sefer Nashim, Hilkhot 
Geirushin 13:17; Shulhan Arukh, Even HaEzer 17:29). 


xp A 


NOTES 


If wicked people come upon a person, etc. - OX 
na) atx by oww ia: The Maharsha explains 
that this serves as an elaboration upon the verse 
that speaks about one who suffers from wicked 
individuals: “All your breakers and your waves have 
passed over me” (Psalms 42:8). The Sages advised 
that one not challenge wicked individuals, but rather 
one should appear to agree with them. The Gemara 
addresses this issue directly in tractate Megilla (6b), 
and the conclusion there is that one should not pro- 
voke the wicked when they are powerful and suc- 
cessful, as only the absolutely righteous can triumph 
in that struggle (see Arukh LaNer). 
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NOTES 


If one fell into a blazing furnace - wxT }wAD sind box: 
The Rashba explains that it is specifically’ when someone 
fell into a furnace that one may testify with certainty that 
he died, since it is narrow and there is no way out. But if he 
fell into a bonfire, one may not testify that he died because 
there are ways out on all sides. 


One does not mention miraculous acts — pyama px 
DD) MWYN: It seems from the discussion in the baraita 
and Gemara that Rabbi Meir is not proposing that one 
may never testify to the death of one who falls into a 
body of water with a visible end. Rather, he thinks that 
the time period that the Sages established is too short, 
and it is possible that one could survive without emerging 
from the water for a longer time, through a combina- 
tion of circumstances that are not considered miraculous 
(Rashba; see Meiri). 


HALAKHA 
If one fell into a blazing furnace - Wxit }was sind box: If 
someone fell into a fiery furnace or into a boiling cauldron 
of wine, oil, or water, one may testify that he died, since 
there is no possibility of survival (Rambam Sefer Nashim, 
Hilkhot Geirushin 13:17; Shulhan Arukh, Even HaEzer 17:30). 


One who takes on an oath not to sleep for three days — 
pa mew yw sow yaw): If one takes an oath to do some- 
thing that he is incapable of doing, e.g, that he will not 
sleep for three days, he has taken an oath in vain. He is 
permitted to sleep and he receives lashes for taking an 
oath in vain (Rambam Sefer Hafla‘a, Hilkhot Shevuot 5:20; 
Shulhan Arukh, Yoreh De'a 236:4). 
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Charmer [habbar] — 7am: Habbar is the term generally used 
to refer to the Persian Zoroastrian fire priests. The origin of the 
word is not clear. However, the assumption is that its root is 
from the early Semitic habbar, meaning sorcerer, and from 
there it passed to Aramaic. With the rise of the Sassanid dynasty, 
the power of the Persian fire religion was also ascendant, and 
its priests negatively influenced the situation of the Jews of 
Babylonia. 


Remains of Roman-era cistern with arches 
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BACKGROUND 


that perhaps he is a charmer [habbar]? of snakes and scorpions 
who knows magic or some stratagem to keep them from harming 
him. And the first tanna holds that we need not be concerned 
about this possibility, as, due to the pressure of his body falling 
on top of them, they will harm him, even if he could control them 
under other circumstances. 


The Sages taught: If one fell into a blazing furnace," one may 
testify about him that he has died. If he fell into a boiling caul- 
dron filled with wine or oil, one may also testify about him that 
he has died. In the name of Rabbi Aha, they said: Ifhe fell into 

a cauldron of oil, one may testify about him that he has died, 
because this ignites the fire even more. Through the force of his 

fall, oil will splash into the fire and increase the heat of the caul- 
dron. However, if he fell into a cauldron of wine, one may not 

testify about him that he has died, because when wine splashes 

into the fire it extinguishes the fire. They said to him: At first it 

partially extinguishes the fire but eventually it ignites it even 

more, and therefore it can be assumed that he has died. 


§ The mishna stated that Rabbi Meir said: An incident occurred 
involving a certain individual who fell into the Great Cistern® 
and emerged after three days. It is taught in a baraita: They said 
to Rabbi Meir: One does not mention miraculous acts" to teach 
general halakha. The Gemara asks: What about that story defines 
it as an example of miraculous acts? If we say the fact that he did 
not eat or drink for three days and still survived is miraculous, 
but isn’t it written: “Fast for me, and neither eat nor drink three 
days, night or day” (Esther 4:16), demonstrating that one may 
survive this experience naturally? 


The Gemara answers: Rather, the miraculous element is that he 
did not sleep during those three days, as Rabbi Yohanan said: If 
one says: I hereby take on an oath that I will not sleep for three 
days," the court flogs him for taking an oath in vain, and he may 
sleep immediately because it is impossible to remain awake for 
three consecutive days. 


The Gemara asks: And according to Rabbi Meir, what is the 
reason this was not a miraculous incident? The Gemara answers 
that Rav Kahana said: There were several levels of arches built 
on top of other arches within the Great Cistern, and he supported 
himself on the arches and slept. And the Rabbis said that they 
were made of marble and it was impossible to hold onto them 
and sleep. And Rabbi Meir assumed that it is inconceivable that 
he didn’t grasp some part of an arch for a short time and sleep a 
little, and therefore this incident does not qualify as a miracle. 


The Great Cistern - Sinan sjat: From the discussion here it 
a seems that the Great Cistern was a specific cistern known to the 

Sages. Since it is also mentioned in the story of the daughter 
oi Nehunya the well digger, it is most likely one of the cisterns 
of Jerusalem. In the days of the Second Temple many wells 
and cisterns were built both within the city and adjacent to it. 
Some of these still exist today, and a few of them are built with 
multiple layers of arches and columns. It is Rabbi Meir's opinion 
that although the water was deeper than a man’s height, one 
could still survive for quite a while by holding on to the arches 
and the protrusions of the columns. 
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The Sages taught: An incident occurred involving the daughter 
of Nehunya the well digger,” who fell into the Great Cistern, 
and they came and notified Rabbi Hanina ben Dosa and asked 
that he pray for her. After the first hour, he said to them: She is 
at peace and unharmed. After the second hour, he said to them: 
She is at peace. After the third hour he said to them: She has 
ascended from the cistern. 


When she came to Rabbi Hanina ben Dosa, he said to her: My 
daughter, who pulled you up from the cistern? She said to him: 
A male sheep," i.e., a ram, happened by and sensed me in that 
cistern, and there was an old man leading him who pulled me 
out. They said to Rabbi Hanina ben Dosa: Are you a prophet 
with knowledge of what is happening far away? He said to them, 
using a figure of speech from the Bible: “Iam not a prophet, nor 
the son of a prophet am I” (Amos 7:14). Rather, I reasoned 
as follows: Could it be that concerning the endeavor that the 
righteous Nehunya is engaged in, i.e., digging for the benefit of 
the public, his offspring would stumble upon its fruits and 
thereby be killed? I therefore knew that God would certainly 
save her. 


Rabbi Abba said: Even so, the son of Nehunya the well digger 
died of thirst, and the merit of his father, who attended to the 
water supply, did not protect him, as is stated: “And around 
Him it storms [nisara] mightily” (Psalms 50:3), which teaches 
that the Holy One, Blessed be He, is exacting with His sur- 
roundings, i.e., the righteous who are close to Him, up to a 
hairsbreadth [sa‘ara], so that even slight deviations can elicit 
severe punishment. Rabbi Hanina said: This idea is derived 
from here: “A God dreaded in the great council of the holy 
ones, and feared by all that are about Him” (Psalms 89:8). This 
indicates that God is most feared by those that are nearest to 
Him, i.e., the righteous, because He is more exacting of them. 


MI SHNA Even if one heard from the women," 


who were saying: So-and-so died, this 
is sufficient in order to testify to his death. Rabbi Yehuda says: 
Even if one heard from the children," who were saying: We are 
going to eulogize and bury so-and-so, that is also sufficient. 
Furthermore, one may rely upon someone mentioning that a 
man died, regardless of whether the speaker intends to testify 
and thereby allow the man’s wife to remarry or whether he does 
not intend to offer formal testimony. 


Rabbi Yehuda ben Bava says: With regard to a Jew who offers 
this information, it may be relied upon even if he intends for his 
statement to be considered formal testimony. However, with 
regard to a gentile, if he intended to testify, his testimony is 
not considered valid testimony. His statement is relied upon 
only when he does not intend to state it as formal testimony. 


G E M ARA With regard to relying on what children 


said, that they are going to eulogize and 
bury so-and-so, the Gemara asks: Perhaps they will not go; 
perhaps they only assumed that the individual would die, but in 
the end he didn’t. The Gemara answers: Rav Yehuda said that 
Shmuel said: It is referring to a situation where the children say: 
We are coming from eulogizing and burying so-and-so. 


The Gemara asks: Since they are children, perhaps it was merely 
a grasshopper with which they played that died, and they 
brought iShe t out as if to its funeral, calling it by the name of 
the individual suspected to be dead, and their statement should 
not be considered valid proof of his death. The Gemara answers: 
It is referring to a situation where the children say: Such and 
such rabbis were there; such and such eulogizers were there, 
so that it is clear that they were referring to an event that truly 
occurred. 


PERSONALITIES 

Nehunya the well digger — prow 121m kim: Nehunya the 
well digger was one of the officials in the Temple whose job 
it was to oversee the Jerusalem water supply, particularly 
for those visiting Jerusalem for the Festivals (see Shekalim 
5:1). It is mentioned in the Gemara that he was an expert in 
his field and would dig wells along water arteries, so they 
would be filled from underground water sources as well as 
from rainwater. He is praised for procuring the wells so that 
hey could be used for the benefit of the public. 


— NOTES =—HH———_. 
A male sheep, etc. - 151 pon bw 32t: Rashi explains that 
the old man was Abraham, and the ram is an allusion to 
Abraham's ram from the binding of Isaac. The Maharsha 
explains that the merit of the binding of Isaac endures for 
Abraham's descendants to save them from evil and danger. 
He also cites Tosafot, based upon the Jerusalem Talmud, 
who explain that the old man was an angel who looked 
like Rabbi Hanina ben Dosa. 


The Holy One, Blessed be He, is exacting with His sur- 
roundings — YX BY PAP KIT JNA WitPT: The com- 
mentaries note that there is a difference between the deri- 
vations utilized by Rabbi Abba and Rabbi Hanina. According 
to the derivation of Rabbi Abba, God holds the righteous 
to a higher standard and punishes them for minor sins for 
which others would not be punished. According to the 
derivation of Rabbi Hanina, God punishes the righteous 
for these sins in order to sanctify His name in the world 
by causing people to be fearful of Him (see Arukh LaNer). 
The concept that God is more exacting with the 
righteous derives from the outlook that a minor sin com- 
mitted by a righteous individual can have a stronger impact 
than more severe sins committed by others, both in the 
upper spiritual worlds and in this physical world, because 
of the desecration of God's name involved (/yyun Yaakov). 
Also, when God is very strict with the righteous, others 
infer that those who are not righteous will certainly be held 
accountable for their sins (Maharsha). 


HALAKHA 


Even if one heard from the women, etc. - ja pnw Sox 
13) DT: If one says that he heard from a woman that a 
certain man died, his testimony is accepted concerning a 
woman's ability to remarry, though it is hearsay (Rambam 
Sefer Nashim, Hilkhot Geirushin 13:29; Shulhan Arukh, Even 
HaEzer 17:3, 5). 


One heard from the children — nipivna pa yaw: With 
regard to ascertaining a man’s death in order to allow his 
wife to remarry, one may rely upon statements of individu- 
als who are generally deemed unfit to offer testimony. This 
is the halakha when the statement was made by a rational 
individual. If it the statement was made by a minor or one 
whois not mentally competent, it may not be relied upon. 

However, if one overheard children saying that they 
came from the eulogy of a particular individual, and they 
relate the names of the eulogizers and other details, he may 
testify to the man’s death. The Rema adds that this applies 
specifically when the children relate the events immediately 
upon returning from the funeral. If they relate the events 
later, their statement is not relied upon. Similarly, if an 
adult reports about what he saw as a child, his report is not 
deemed credible (Rambam Sefer Nashim, Hilkhot Geirushin 
13:9; Shulhan Arukh, Even HaEzer 17:13). 
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NOTES 


But if he merely intended to testify, etc. - bax 
^D) any) məm: The underlying idea is that a gen- 
ile's testimony is not considered testimony at all, as 
he is not trusted to tell the truth. An exception to 
his is the professional assessment of an expert in 
his field or a government announcement about an 
event that occurred. The halakhic authorities have 
deliberated upon the details of this matter at length. 
However, when a gentile makes an offhanded com- 
ment without any intention of testifying as a witness, 
his statement may be relied upon to allow a widow 
o remarry, just as other sources that are generally 
not accorded credibility may be relied upon in such 
a case. Some commentaries write that if the gentile 
makes an offhanded comment revealing that a man 
has died, he may then be cross-examined in court. 
This is not considered testimony, since the essence 
of the incident was already public knowledge via 
his initial statement. The court then clarifies that 
he referred to the individual under discussion (see 
Yam shel Shlomo). 


HALAKHA 

A gentile who speaks offhandedly — 35 au Tamar 
jain: If a gentile spoke offhandedly and said that a 
particular man died, e.g., if he related a story about 
how a certain Jew that he knew died suddenly, the 
man's wife is permitted to remarry on the basis of 
the gentile’s statement. The halakha is in accordance 
with the opinions of Rabbi Yehuda ben Bava and 
Rabbi Yohanan. 

The Rema holds that if the gentile said only 
that a particular man died and nothing further, he 
is still considered to have been speaking offhand- 
edly. Conversely, it is argued in the Beit Yosef that 
if the gentile does not add further information, he 
is intending to testify to the man’s death, and his 
statement may not be relied upon (Rambam Sefer 
Nashim, Hilkhot Geirushin 13:25; Shulhan Arukh, Even 
HaEzer 17:14). 


An endless body of water, his wife is prohibited 
from remarrying...ab initio — ib ond pw on 
TPD.. THD nw: If someone drowned in an 
endless body of water, his wife may not remarry, 
even if a long time has passed. However, if she did 
remarry, she need not get divorced from her new 
husband (Rambam Sefer Nashim, Hilkhot Geirushin 
13:19; Shulhan Arukh, Even HaEzer 17:34). 
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§ It was taught in the mishna: With regard to a gentile, if he 
intended to testify, his testimony is not considered valid testimony. 
Rav Yehuda said that Shmuel said: They taught this only in a case 
where he intended to permit the woman to remarry through his 
testimony, but if he merely intended to testify" about the man’s 
death, his testimony is considered testimony. The Gemara asks: 
How do we know the intention of the gentile? Rav Yosef said: 
If he came to the court and said: So-and-so died, allow his wife 
to marry, this is an instance of intending to permit her to remarry. 
If he said simply: He died, this is an instance of merely intending 
to testify. 


This was also stated by other amora’im. Reish Lakish said: They 
taught this only when one intended to permit the woman to 
remarry, but ifhe merely intended to testify about the man’s death, 
his testimony is considered valid testimony. Rabbi Yohanan said 
to him: Didn’t such an incident occur involving Rabbi Oshaya 
the Distinguished, who permitted women to marry based upon 
the testimony of gentiles while he was with eighty-five Elders? 
He said to the Elders: They taught that one may not rely upon a 
gentile’s testimony only when he intended to permit the woman 
to remarry, but if he merely intended to testify about the man’s 
death, his testimony is considered valid testimony. But the Rabbis 
did not concur with him on this, and they maintained that one may 
not rely upon the testimony of a gentile at all. 


The Gemara asks: But, if that is so, what about that which is taught 
in the mishna: With regard to a gentile, if he intended to testify, 
his testimony is not considered valid testimony, which implies that 
if the gentile does not intend to testify, his statement may be relied 

upon? How can you find a case where one would rely on his state- 
ment? The Gemara answers: One may rely on a gentile’s statement 
when he speaks ofthandedly," without any intention to testify. 
Like that gentile who was going around saying: Who is from the 

house of Hivvai; who is from the house of Hivvai? Hivvai has 

died. And based upon this report, Rav Yosef allowed Hivvai’s wife 

to marry. There was also a certain gentile who was going around 

saying: Alas for the brave horseman who was in Pumbedita, for 
he is dead. And Rav Yosef, and some say Rava, allowed his wife 

to marry. 


§ There was also a certain gentile who was going around saying: 
Who is from the house of Hasa?” Hasa has drowned. Rav Nahman 
said: By God! The fish have eaten Hasa. The Gemara relates: Due 
to Rav Nahman’s statement, although he did not issue a court 
ruling permitting it, Hasa’s wife went and married, and no one 
said anything to her to protest this action. Rav Ashi said: Learn 
the following from this incident: That which the Sages said, that 
if a man fell into an endless body of water, his wife is prohibited 
from remarrying, this applies only ab initio," but if someone 
married her, we do not take her away from him. 


There are those who say that Rav Nahman actually issued a ruling 
and allowed his wife to marry. He said: Hasa is a great man; if it 
was so that he emerged from the water the incident would have 
generated publicity. Since nothing was heard from Hasa in a long 
while, it can be assumed that he died. The Gemara comments: That 
is not so. Itis not different if he is a great man and it is not different 
if he is not a great man. If a woman remarried based on testimony 
that her husband drowned in an endless body of water, after the fact, 
yes, she may remain married, but she may not remarry ab initio. 


PERSONALITIES 


Hasa — XM: This Sage is mentioned only a few times in the Talmud. Nahman knew Hasa well. He was not wealthy, but was an honorable 


Elsewhere, mention is made of a different halakhic problem also 
caused by his sudden death (Ketubot 85b). There we see that Rav 
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and faithful man. Rava quotes traditions in his name (e.g., Bava 
Metzia 57a), and Rav Nahman also discusses his statements. 
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The Gemara relates that a certain gentile said to a Jew: 
Harvest the fodder and give it to my animals on Shabbat, 
and if not, I will kill you like I killed so-and-so" the Jew, for 
I said to him: Cook me a pot of food on Shabbat, and he 
didn’t cook it for me, so I killed him. The wife of the missing 
Jew heard the gentile say that he killed her husband, and she 
came before Abaye to ask if she was permitted to remarry. 
He deferred the ruling in her case 


for three pilgrim Festivals, on which the Sages gather together 
to study, but he could not resolve this uncertainty on any of 
those occasions. Rav Adda bar Ahava said to her: Go before 
Rav Yosef, whose knife is sharp, i.e., he has keen insight into 
halakhic matters, and ask him to decide your case. 


She went before him and he resolved the case based on this 
baraita: With regard to a gentile who was selling fruit at the 
market and said: These fruits are from the first three years 
of the tree’s growth [orla]; or they are from Azeka," i.e., land 
tilled on the Sabbatical Year, the produce of which it is prohib- 
ited to eat; or they are fourth-year produce, which it is pro- 
hibited to eat outside of Jerusalem, he has said nothing of 
consequence. His statement is not deemed credible, since it is 
possible that he intended only to enhance the reputation of 
his goods, as he thought that his produce would fetch a higher 
price if he described it in that fashion. Rav Yosef derived from 
this baraita that in the case of the missing Jew, the gentile’s 
statement could not be relied upon, as he may have stated it 
only to promote his own agenda. 


Abba Yudan of Sidon said: An incident occurred involving a 
Jew and a gentile who traveled on the road," and later the 
gentile came and said: Alas for the Jew who was with me on 
the road, for he died, and I buried him. And the Sages relied 
upon this statement and allowed his wife to marry. 


HALAKHA 


A Jew anda gentile who traveled on the road, etc. — andrew 
ova shaw: If a Jew and a gentile took a journey together, 
hat the Jew who was with him 
died on the way, the Jew’s wife is permitted to remarry, even 
if the gentile does not know who the man was, just as in the 
old by Abba Yudan in the Gemara. The gentile’s statement 
that he buried the Jew is merely part of retelling the story as it 
occurred, and the woman would be permitted to remarry even 
eft out the details of his burial and merely said that the 
hat she may remarry only if, as 


and the gentile came and said 


story 


if he 
Jew died. However, some say 


According to the Rema, whose opinion is based on the 
Maggid Mishne, the requirement that the gentile say that he 
buried him applies only if he was not acquainted with the Jew 
who was with him. If he knew him, there is no need for this. 
Furthermore, it is not necessary for the gentile to specifically 
say that he buried the Jew, as long as he provides other details 
that indicate that he was absolutely certain of the Jew's death 
and was not merely assuming that he was dead (Beit Yosef, 
citing Ran; Rambam Sefer Nashim, Hilkhot Geirushin 13:25; 
Shulhan Arukh, Even HaEzer 17:17). 


was reported in that story, the gentile said that he buried him. 


HALAKHA 


A certain gentile said...like | killed so-and-so - Kimi 
aided waboepta..axp yT x A statement made by a 
gentile | is deemed credible only when he spoke offhand- 
edly. However, if there was any plausible reason to suspect 
that the gentile intended something else, e.g., terrorizing 
a Jew by telling him that he will kill him just as he killed 
another Jew, the gentile’s statement may not be relied upon 
in order to permit the deceased's wife to remarry (Rambam 
Sefer Nashim, Hilkhot Geirushin 13:12; Shulhan Arukh, Even 
HaEzer 17:14). 


NOTES 


tion of this term, Rashi terres ' zeka as a place guarded 
during the Sabbatical Year. He himself challenges this inter- 
pretation, but Tosafot defend it, in accordance with their 
view that it is prohibited to eat the produce of land that 
was guarded during the Sabbatical Year. Rashi’s second 
explanation is that Azeka is a city in Eretz Yisrael mentioned 
in the Bible Joshua 10:10-11). The gentile, who was located 
outside of Eretz Yisrael, was saying that the produce was 
imported from Azeka. Although he said this because he 
thought that produce from Azeka would fetch a higher 
price, he thereby also indicated that the produce was forbid- 
den for consumption unless it was tithed. 

The Ramban explains that Azeka refers to land that was 
worked and tilled on the Sabbatical Year, in which case its 
produce is forbidden. Alternatively, the term Azeka means 
simply that the trees had been cultivated. According to this 
interpretation, the gentile stated that the fruit was from 
trees within their first three years, and that the trees had 
been cultivated in order to enhance their fruit. 
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NOTES 

And another incident, etc. — ^3) nwyn awy: Each of 
these stories contains a novel teaching. In the first inci- 
dent, the gentile reported only about one individual, 
while the second incident shows that even if he reports 
about many, he may be relied upon. The third incident 
shows that he may be relied upon not only during times 
of peace, but also during wartime, when one might 
ordinarily be concerned that statements are merely 
conjecture. Even then one may rely on a gentile who 
speaks offhandedly (Arukh LaNer). 


They also appear similar — v37 %33 wx: Although 
the shape of a demon is not naturally similar to that 
of a human, the demon can make itself appear like a 
human being. However, it cannot produce a shadow of 
a shadow (Rabbi Yehuda al-Madari). 


LANGUAGE 
Collar [kolar] - bip: This word derives from the Latin 
collare, a large chain or ring, like that placed around the 
neck of an animal or prisoner. It is reasonable to assume 
that the group of collared people mentioned in the 
Gemara refers to a group of prisoners chained together 
by their necks, a common practice in those days. 


Roman prisoner's neck chain 


Seige [karkom] — D272: The source of this word is the 
Greek xapaxwpa, kharakoma, meaning a fortified camp, 
indicating the wall made by an army when placing a 
city under siege. 

It is likely that the men who were being led to the 
siege of Beitar were war captives assigned to forced 
labor to assist the Romans during the prolonged siege 
of Beitar. Given the harsh conditions of the forced labor 
and the war, it is not surprising that they all died. 
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And there was another incident" involving a group of people 
who had been taken prisoner, each of whom was shackled 
with a collar [kolar]' around his neck, and they were walking 
to Antokhya. And some time later a certain gentile came and 
said: Alas for the group of collared people, for they died, and 
I buried them. And the Sages allowed their wives to marry. 
And there was yet another incident involving sixty people who 
were walking to the siege [karkom]' of Beitar, and later a gen- 
tile came and said: Alas for those sixty people who were walk- 
ing on the road to Beitar, for they died, and I buried them. 


And the Sages allowed their wives to marry. 
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MI S H N A Witnesses may testify that an individual 


died even if they saw his corpse only by 


candlelight" or by moonlight. And the court may allow a 
woman to marry based on the statement of a disembodied 
voice" proclaiming that her husband died. There was an incident 
with regard to a certain individual who stood at the top of a 


mountain and said: So-and-so, son of so-and-so, from such 
and such a place died. They went and found no person there, 
but even so they relied upon the statement and allowed the wife 
of the individual declared dead to marry. 
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And there was another incident in Tzalmon, a city in the Galilee, 
where a particular man said: I am so-and-so, son of so-and- 
so." A snake bit me and I am dying. And they went and found 


his corpse but could not recognize him, yet they went ahead 
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moments. 
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and allowed his wife to marry based on what he said in his dying 


e E M A RA Rabba bar Shmuel said: It was taught 


in a baraita that Beit Shammai say: The 


judges of a court may not allow a woman to marry based on 
the statement of a disembodied voice; they require actual 
testimony. And Beit Hillel say: The judges may allow a woman 
to marry based on the statement of a disembodied voice. The 
Gemara asks: What is Rabba bar Shmuel teaching us here? 


This is simply our mishna, since the decisive ruling follows Beit 
Hillel’s opinion. The Gemara answers that he teaches us this: 
That if an anonymous mishna or baraita is found that states 
that the judges may not allow a woman to marry under such 
circumstances, it is simply the opinion of Beit Shammai, and is 
not the accepted ruling. 
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With regard to the incident where they heard a disembodied 
voice but went and found no person there, which is mentioned 
in the mishna, the Gemara asks: Perhaps it was a demon. Rav 


Yehuda said that Rav said: They saw that he had the form of a 
person, so they knew it was not a demon. The Gemara asks: 
They, i.e., demons, also appear similar" to people. The Gemara 
answers: They saw that he had a shadow. 


Witnesses may testify even if they saw his corpse by candle- 
light - 133 sind py: Even if the witnesses saw the corpse only 
by candlelight or moonlight, they may testify to the individual's 
death (Rambam Sefer Nashim, Hilkhot Geirushin 13:22; Shulhan 
Arukh, Even HaEzer 17:22). 


The court may allow a woman to marry based on the state- 
ment of a disembodied voice — bip na +3 by pew: If people 
heard a voice saying: So-and-so died, and they searched the 
areas from where the voice emanated but found no one, the 
court may allow his wife to marry. If the voice was heard in a 
field or pit, where one might suspect the presence of a demon, 
one may not rely on this statement. In a case where there is any 
suspicion that the voice might be unreliable, it may not be relied 
upon. This applies even if the listeners saw a shadow of a shadow, 
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HALAKHA 


which indicates that the voice came from a human and not a 
demon, as we are no longer experts in the area of demons. It 
seems that according to the Rambam, in a period of danger one 
need not be concerned about this (Vilna Gaon; Shulhan Arukh, 
Even HaEzer 17:10). 


| am so-and-so, son of so-and-so, etc. — WK ja abe WIN NIK 
^a) nibs: If people saw an individual standing at a distance, and 
he identifies himself and says he was bitten by a snake and is 
about to die, and afterward they find him bitten by a snake and 
dead, but they cannot recognize him, the man’s self-identification 
is deemed credible and his wife is permitted to marry. Some 
hold that the man must state his name, his father’s name, and 
the name of his city (Beit Shmuel; Rambam Sefer Nashim, Hilkhot 
Geirushin 13:23; Shulhan Arukh, Even HaEzer 17:23). 
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The Gemara asks: But they also have a shadow. The Gemara 
answers: It was a case where they saw that he had a shadow 
of a shadow. The Gemara asks: But perhaps they also have 
a shadow of a shadow? Rabbi Hanina said: Yonatan the 
demon expert said to me: They have a shadow, but they do 
not have a shadow of a shadow. 


The Gemara asks: And perhaps it was a rival wife, or some 
other enemy of that man’s wife, who cried out that her hus- 
band was dead and then fled, in order to trick her into disgrac- 
ing herself by remarrying while her husband was still alive? 
The Gemara answers: The school of Rabbi Yishmael taught:" 
During a period of danger, one may write and give a bill of 
divorce to a woman, although the witnesses do not know the 
husband, because we do not raise many suspicions at such a 
time. This case was similar to a period of danger in that they 
did not find witnesses that her husband died, and therefore 


the court did not require further clarification. 
Rabbi Akiva said: When I descended 


MI S HN to Neharde’a, in Babylonia, to inter- 


calate the year, I found the Sage Nehemya of Beit D’li. He 
said to me: I heard that the Sages in Eretz Yisrael do not 
allow a woman to remarry based on the testimony of a 
single witness, except for Yehuda ben Bava. And I told 
him: That is so. He said to me: Tell the Sages in my name: 
You know that the country is confounded by army troops, 
and I cannot come myself. I declare that I received this 
tradition from Rabban Gamliel the Elder, that the court 
may allow a woman to remarry based on the testimony of 
a single witness. 


Rabbi Akiva continues: And when I came and presented the 
matter before Rabban Gamliel of Yavne, the grandson of 
Rabban Gamliel the Elder, he rejoiced at my words and said: 
We have found a companion who agrees with Rabbi Yehuda 
ben Bava, and since his lenient opinion is no longer the 
opinion of a lone Sage, it may now be relied upon. 


As a result of this event, Rabban Gamliel remembered that 
people were murdered in Tel Arza, and Rabban Gamliel 
then allowed their wives to remarry" based on only one 
witness. And from then onward they established as protocol 
to allow a woman to remarry" based on hearsay testimony, 
a slave’s testimony, a woman’s testimony, or a maidservant’s 
testimony. Rabbi Eliezer and Rabbi Yehoshua say: The 
court may not allow a woman to remarry based on only 
one witness. Rabbi Akiva says: The court may not allow a 
woman to marry based on the testimony of a woman, nor 
based on the testimony of a slave," nor based on the testi- 
mony ofa maidservant, nor based on the testimony of close 
relatives. 


NOTES 


The school of Rabbi Yishmael taught — xynun VITNI: 
According to the Ritva, once this statement was introduced, it 
was accepted that one need not be concerned that the voice 
is that of a demon or a rival wife. However, it seems that the 
Rif and others hold that Rabbi Yishmael’s statement is only an 
explanation as to why one need not be concerned that it is the 
voice of a rival wife. They maintain that there is still a concern 
hat it might be the voice of a demon (see Yam shel Shlomo). 


And Rabban Gamliel allowed their wives to remarry — wwm 
Tenia Dyba 121: Some versions of the mishna state that 
Rabban Gamliel the Elder allowed them to remarry. According 
o those versions, the mishna means that Rabban Gamliel of 
Yavne recalled an incident in which his grandfather, Rabban 


Gamliel the Elder, allowed women to remarry based on the 
testimony of a single witness (see Tosefot Yom Tov). 


Nor based on the testimony of a slave, etc. - Tay +3 by xd 
"131: The early commentaries wrote that although the accepted 
halakha is that it is permitted to allow women to remarry on 
the basis of statements affirming their husbands’ death made 
by individuals who are not qualified to serve as witnesses, this 
applies only when they are disqualified due to their legal status 
alone, such as in the case of slaves. However, if an individual 
is disqualified due to transgression, then it is permitted to rely 
on his testimony if he is disqualified by rabbinic law, but it is 
prohibited to rely on it if he is disqualified by Torah law, e.g., if 
he is an apostate (see Rashba and Meiri). 


HALAKHA 

They established as protocol to allow a woman to remarry, 
etc. = "D1 pwe nia apima: If there is testimony that a 
man who has gone overseas died, it is relied upon to allow 
his widow to remarry, even if the testimony is of a single 
witness, a slave, a maidservant, or a close relative (Rambam 
Sefer Nashim, Hilkhot Geirushin 12:15; Shulhan Arukh, Even 
HaEzer 17:3). 
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G E M A The Gemara asks: Does Rabbi Akiva hold 

that the court may not allow a woman to 
remarry based on another woman’s testimony? But isn’t it taught 
in a baraita: Rabbi Shimon ben Elazar says in the name of Rabbi 
Akiva: A woman is trusted to bring her own bill of divorce and 
affirm in court that it was written and signed properly, and that 
trust is based on the following a fortiori inference: If women, e.g., 
a rival wife, whom the Sages said are not deemed credible to say 
that another woman’s husband died," are nevertheless trusted to 
bring their bills of divorce," then is it not logical that this woman 
herself, who is deemed credible to say that her husband died, 
should be trusted to bring her own bill of divorce?" 


This statement indicates that according to Rabbi Akiva, it is specifi- 
cally the women who the Sages mentioned who are not deemed 
credible. In general, a woman is deemed credible, and another 
woman is permitted to remarry on the basis of her testimony. The 
Gemara answers: This is not difficult. Here, where Rabbi Akiva 
disqualified the testimony of a woman, it was before they estab- 
lished the protocol that a woman may be permitted to remarry on 
the basis of another woman's testimony. There, where he allowed 
it, it was after they established that protocol. 


MI S HNA They said to Rabbi Akiva: Do we not rely 


upon a woman's testimony? After all, an 
incident occurred involving Levites who traveled to Tzoar, the 
city of date palms. And one of them became ill, and they brought 
him to an inn [pundak]! to rest, while they continued on their 
travels. Upon their return to the inn they said to the innkeeper, 
who was a woman: Where is our friend? She told them: He died, 
and I buried him. And based on her testimony they allowed 
his wife to remarry. And shouldn't a priestess, or any Jewish 
woman who testifies that a man died, be deemed as credible as 
an innkeeper? 


Rabbi Akiva said to them: When a woman will be as convincing 
as the innkeeper, then she shall also be deemed credible. The 
innkeeper brought them his staff, and his bag, and the Torah 
scroll that was in his possession, thereby providing supporting 
evidence to reinforce her claim. 


NOTES 


Women whom the Sages said are not deemed credible to say 
that another woman's husband died — px D237 TWaKY Dw 
mawa na ab Misawa: A woman is suspected of being willing to 
lie in order to harm her rival wife, and therefore if she says that 
their husband is dead, her rival wife may not remarry on the basis 


Trusted to bring their bills of divorce — 19 wad DIINA: 

Even those women who are not deemed credible to testify that 
another woman's husband died are trusted when they bring a 

bill of divorce from overseas, and say: It was written in my pres- 
ence and signed in my presence (Rambam Sefer Nashim, Hilkhot 
Geirushin 7:6; Shulhan Arukh, Even HaEzer 141:54). 


A woman is trusted to bring her own bill of divorce - mpy 
TDA ward yaa: In the case of a man who gave a bill of divorce 


Inn [pundak] — 71315: The source of this word is the Greek 
xavõoxeiov, pandokeyon, meaning a lodging place, from 
which the Hebrew word pundakai, innkeeper, was derived. It 
is worth noting that the feminine form of this word, pundakita, 
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HALAKHA 


LANGUAGE 


of her testimony. However, a woman may remarry on the basis of 
her own testimony that her husband is dead, or on the basis of the 
testimony of another woman who is not her rival wife. Conversely, 
a woman may remarry on the basis of a bill of divorce, even if it 
was delivered by her rival wife. 


to his wife and said to her: You shall be the agent to bring this bill 
of divorce until you come before the court in a certain place, and 
they will legally present you with this bill of divorce, which will 
then effect your divorce, the wife is deemed credible to say to the 
court: It was written in my presence and signed in my presence. 
The court then presents the bill of divorce to her as the husband 
stated (Rambam Sefer Nashim, Hilkhot Geirushin 7:23; Shulhan 
Arukh, Even HaEzer 142:13). 


is often used in Aramaic to refer to a prostitute. It appears 
that there was an assumption that a female innkeeper would 
generally prostitute herself with her guests (see Radak on 
Joshua 2:1). 
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P E M ARA The mishna assumed that an innkeeper is less 


trustworthy than an ordinary woman, such 
that the Rabbis argued that if the innkeeper was deemed credible, 
it should be obvious that an ordinary woman should be deemed 
credible. The Gemara asks: What was unfavorable about the inn- 
keeper" that made her less trustworthy than an ordinary woman? 
Rav Kahana said: She was a gentile innkeeper, and she was there- 
fore deemed credible only because she was speaking offhandedly 
when she said that the man died and this is his staff, and this is his 
bag, and this is the grave in which I buried him. And similarly, 
Abba, son of Rav Minyumi, son of Hiyya, taught: She was a gentile 
innkeeper, and she was speaking offhandedly, saying that this is 
his staff, and this is his bag, and this is the grave in which I buried 
him. 


But didn’t they say to her: Where is our friend? This indicates that 
she was answering their question rather than speaking offhandedly. 
The Gemara explains: Once she saw them, she cried." They said to 
her: Where is our friend? Then she said to them: He died, and I 
buried him. Since she cried before being questioned, the crying was 
considered the beginning of her account, and she is considered to 
have been speaking ofthandedly. 


§ The Sages taught: An incident occurred involving a certain 
individual who came to testify before Rabbi Tarfon with regard to 
a woman whose husband had died. He said to him: My son, how 
do you come to know testimony that the husband of this woman 
died? He said: He and I were traveling on the road together, and a 
troop of soldiers chased after us. He hung onto an olive branch, 
and tore it off to use as a heavy staff to intimidate the soldiers, and 
forced the troop to withdraw. 


After this heroic act I said to him, admiring his bravery: Lion [arye], 
may your strength continue to be firm. He said to me: From where 
do you know that my name is Arye? That is what they call me in 
my city: Yohanan, son of Rabbi Yehonatan, the lion from the vil- 
lage Shihayya. After a while, he fell sick and died, and consequently 
the fellow traveler knew his name and could testify about him. And 
Rabbi Tarfon allowed his wife to marry based on this testimony. 


The Gemara asks: But didn’t Rabbi Tarfon require inquiry and 
interrogation of the witness? Isn’t it taught in a baraita: Anincident 
occurred involving a certain person who came before Rabbi 
Tarfon to present testimony that a woman’s husband died. He said 
to him: My son, how do you know this testimony? He told him: 
He and I were traveling on the road together, and a troop of soldiers 
chased after us. He hung onto a fig branch, and tore it off, and 
forced the troop to withdraw by intimidating the soldiers with the 
branch. I said to him: May your strength continue to be firm, lion. 
He said to me: You have intuited my name well, for that is what 
they call me in my city: Yohanan, son of Yonatan, the lion from 
the village Shihayya. The man concluded his story: After a while, 
he fell sick and died. 


Rabbi Tarfon said to him, in order to check his story: Did you not 

tell me" that the dead man said that his name was Yohanan, son 

of Yonatan, from the village Shihayya, which is called Lion? He 

replied to him: No. Rather, this is what I told you: He told me that 
he is called Yohanan, son of Yonatan, the lion from the village 

Shihayya. Then Rabbi Tarfon cross-examined him in this manner 
two or three times, and the witness repeatedly kept his statements 

consistent, so Rabbi Tarfon allowed his wife to marry. In this ver- 
sion of the story, the mere report of events does not seem sufficient. 
An interrogation of the witness is also necessary. 


NOTES 


What was unfavorable about the innkeeper — »x12 
mp XM: The Gemara here states that the 
innkeeper was a gentile and her statement was 
deemed credible because she was considered to have 
been speaking offhandedly because she cried before 
being questioned about the whereabouts of the man. 
Apparently, the crying was considered the beginning 
of her account (see Josafot), and all agree that if a 
gentile begins to provide information by speaking 
offhandedly, the information he provides is deemed 
credible even if he is then questioned about it. 

In the Jerusalem Talmud, however, it is not clear 
hat the innkeeper was a gentile. Two explanations 
are suggested there with regard to the opinion of 
Rabbi Akiva, who held at that time that the inn- 
eeper's statement was deemed credible despite 
he fact that the statements of women are generally 
not deemed credible. One explanation is that the 
innkeeper was considered comparable to a midwife. 
n the immediate aftermath of a birth, a midwife is 
deemed credible in determining which of two twins 
was born first, because the midwife herself attended 
o the birth. Similarly, because the innkeeper brought 
out the man’s belongings, her statement was deemed 
credible. The other explanation is that the innkeeper’s 
statement was deemed credible because she was 
speaking offhandedly. 


HALAKHA 

Once she saw them she cried — 8133 ynn? (V2: 

f a gentile speaks offhandedly and reports that a 

Jewish man has died, one may question him in order 
o clarify the details of the matter and thereby allow 
he deceased's wife to remarry. This is true even if 
he statement that the gentile made before being 

questioned was not sufficient to allow the man’s wife 
o remarry. This is derived from the story of the inn- 
eeper. Since she cried before being questioned, she 
was considered to have been speaking offhandedly, 
and her subsequent statement that the man had died 

was deemed credible (Helkat Mehokek; Rambam Sefer 
Nashim, Hilkhot Geirushin 13:14; Shulhan Arukh, Even 

HaEzer 17:15). 


Did you not tell me, etc. - 151 z) DN JD x: 
Although the court may rely on hearsay testimony 
that a man died, if the witness says that he saw the 
man’s death, the court asks him for details. If it is 
discovered that the witness didn’t actually see the 
man dead, but rather he saw the man in a condition 
that in most cases would lead to death, the wife of 
that man is not allowed to remarry. Although there 
is no requirement of inquiry and interrogation, the 
court does clarify what the testimony of the witness 
includes (Rambam Sefer Nashim, Hilkhot Geirushin 
13:15; Shulhan Arukh, Even HaEzer 17:5). 
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The court does not examine witnesses of women by 
means of inquiry and interrogation — ‘ty ppnta px 
mPp Mw 11a Dw: One need not question witnesses 
in testimony concerning a woman's marital status by 
means of the inquiry and interrogation procedures. 
Even if the witnesses are interrogated and in the course 
of their interrogation they contradict themselves, their 
testimony is still deemed credible. The Rema, based 
on the Rambam, rules that it is prohibited to inquire 
and interrogate such witnesses extensively, except in a 
situation where there is reason to suspect fraud (Rabbi 
Yaakov Weil; Rambam Sefer Nashim, Hilkhot Geirushin 
13:29; Shulhan Arukh, Even HaEzer 17:21). 


By Torah law all testimony requires the interrogation 
procedure - mypna nity Ss min v27: By Torah law, all 
testimony requires inquiry and interrogation, including 
cases of capital law and cases of monetary law. However, 
the Sages decreed that witnesses in cases of monetary 
law should not be subject to inquiry and interrogation, 
so that the door would not be locked before borrowers. 
If the testimonies given by the witnesses are consistent 
with regard to the main facts, even if they contradicted 
one another in some details, their testimony is accepted 
(Rambam Sefer Shoftim, Hilkhot Edut 3:1; Shulhan Arukh, 
Hoshen Mishpat 30:1). 
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The Gemara answers: This is a dispute between tanna’im,' as it is 
taught in a baraita: The court does not examine witnesses who give 
testimony concerning the marital status of women by means of the 
standard procedures of inquiry and interrogation;" this is the state- 
ment of Rabbi Akiva. Rabbi Tarfon says: The court must examine 
them utilizing these means. 


The Gemara comments: And they disagree about the statement of 
Rabbi Hanina, as Rabbi Hanina said: By Torah law, both cases of 
monetary law and cases of capital law require scrutiny by means of 
inquiry and interrogation of witnesses," as it is stated: “You shall 
have one law” (Leviticus 24:22), indicating that the legal procedures 
must be the same for each area of halakha. Consequently, since inquiry 
and interrogation are required for capital law (Deuteronomy 13:15), 
they are required for cases of monetary law as well. 


And for what reason did the Sages say that cases of monetary law 
do not require inquiry and interrogation of witnesses? So as not to 
lock the door in the face of potential borrowers. If the procedures 
for litigation in cases of monetary law were too rigorous, people would 
be very hesitant to lend money. 


And with regard to what do they disagree in the case of testimony 
that allows a woman to remarry? They disagree as follows: One Sage, 
Rabbi Akiva, holds that since there is the payment of the marriage 
contract for the woman to take" when her husband dies, it is consid- 
ered to be like cases of monetary law and does not require inquiry 
and interrogation procedures. And one Sage, Rabbi Tarfon, holds 
that since, based on this testimony, we permit a previously married 
woman to marry anyone in the world, and ifher previous husband is 
still alive, her subsequent relationship will be considered adultery, 
which is a capital offense, it is considered to be like cases of capital 
law, which require the inquiry and interrogation procedures. 


NOTES 


This is a dispute between tanna‘im — 13) X71 *xaM: The Ritva 
wrote that this dispute between tanna‘im is not only between 
Rabbi Akiva and Rabbi Tarfon, or, according to other versions 
of the text, between those two Sages and the Rabbis. Rather, 
here is an additional dispute between the authors of the two 
baraitot cited above as to the opinion of Rabbi Tarfon himself. 
n Keren Ora, it is noted that according to some versions of the 
ext, all agree that Rabbi Tarfon does not require inquiry and 
interrogation. According to this view, Rabbi Tarfon’s questions in 
he second baraita did not constitute a formal interrogation, and 
he would have allowed the widow to marry even if the witness 
had not maintained full consistency with regard to the details 
of the incident. 


Since there is the payment of the marriage contract for the 
woman to take, etc. -^91 bpw) mains KYNT P2: It is difficult 
to understand the argument that the entire case is treated as 
monetary law because the woman collects the payment speci- 
fied in her marriage contract. The monetary repercussions of the 
case's verdict do not undermine the fact that elements of the 
case relate to capital law. Therefore, inquiry and interrogation 
should be required. 

To resolve this problem, many commentaries suggest that the 
entire discussion was relevant only before the Sages established 
the protocol of allowing a woman to remarry on the basis of 
the testimony of a single witness, including witnesses whose 
testimony is not deemed credible in other areas of halakha (see 
Tosefot Had Mikammaei). Once this leniency was accepted, it was 
unnecessary to maintain the requirements of inquiry and inter- 
rogation. This may also be the opinion of the Rambam, who writes 
that inquiry and interrogation are not required, so that widows 
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will not be prevented from remarrying. The Rashba challenges the 
Rambam’s statement, as the reason he provides is not mentioned 
in the Gemara. It may be answered that the leniency is based 
upon the leniency to accept the testimony of a single witness, 
a protocol mentioned in the Gemara that itself was instituted in 
order to lighten the burden of proof necessary to allow widows 
to remarry. 

In a slightly different manner, the Ramban explains that, 
among other reasons, since the Sages made it the established 
practice to allow a woman to receive the payment of her marriage 
contract without inquiry and interrogation, there is no legitimate 
reason to refuse to grant her permission to remarry, as the two 
issues are interconnected. 

The Ritva explains that, fundamentally, determinations of 
whether an individual is permitted to marry are not considered 
legal proceedings, and by Torah law they do not require inquiry 
and interrogation. However, collecting the payment specified 
in the marriage contract is considered monetary law, and con- 
sequently, by Torah law, it requires inquiry and interrogation. 
Although the Sages instituted the policy that monetary law does 
not require inquiry and interrogation, this policy was instituted so 
as not to close the door in the face of potential borrowers, a con- 
sideration that does not apply in the case of the marriage contract. 
One opinion in the Gemara says that because this reason does not 
apply in this case, and there is an element of capital law involved, 
the requirement of inquiry and interrogation is maintained. The 
other opinion is that since determination of one’s status to marry 
does not require inquiry and interrogation by Torah law, and the 
Sages instituted their leniency in the case of monetary law across 
the board without exception, inquiry and interrogation are not 
required in this case either. 
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The tractate finishes on a positive note: Rabbi Elazar said that 
Rabbi Hanina said: Torah scholars increase peace’ in the 
world, as it is stated: “And all your children shall be taught of 
the Lord, and great shall be the peace of your children” (Isaiah 
54:13). This indicates that because the children will be Torah 
scholars, who are taught of the Lord and His Torah, they will 
live in great peace, and peace will thereby be increased for the 
entire world. 


NOTES 

Torah scholars increase peace - waya 0730 Pabn 
ohy: Four tractates in the Talmud end with this quote 
from Rabbi Hanina, and the author of Arukh LaNer gave 
them an acronym related to the verse quoted here. The 
first letters of these four tractates, Berakhot, Nazir, Yevamot, 
Karetot, spell the Hebrew word banayikh, your children, 
mentioned in the verse. 

He also added that these four tractates deal with various 
aspects of making peace: Berakhot addresses the recital 
of Shema, the Amida prayer, and other blessings, which 
bring peace between man and God. Yevamot addresses 
peace between people, as levirate marriage allows one 
to continue the legacy of his brother. Nazir refers to peace 
between husband and wife, as the Sages taught that 
one’s response to seeing a sota should be to become a 
nazirite, who avoids wine, because imbibing wine leads 
to promiscuity and threatens the peace between spouses. 
Finally, Karetot relates to peace between one’s body and 
soul, because one distances himself from transgressions 
that carry the penalty of excision from the World-to-Come 
[karet]. The Maharsha writes that since a great many rab- 
binic decrees in the laws of levirate marriage seem to 
uproot Torah law, it was necessary to explain that all these 
decrees were made in order to increase peace in the world, 
after the manner of: “Her ways are ways of pleasantness, 
and all her paths are peace” (Proverbs 3:17). And Torah 
scholars are commanded, by the nature of their role in the 
world, to be those who increase peace in the world. 
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Ifa man dies childless, his widow may not marry or enter into levirate marriage until 
trustworthy testimony is brought before the court. If the widow wishes to remarry 
a man of her choosing, she requires testimony that she has no living yavam. If she 
wishes to enter into levirate marriage, she requires testimony that her husband had 
no children. The Sages said that in these matters there is the legal presumption both 
that one is alive until witnesses testify that he is dead and that a woman will give 
birth to viable children. In order to override these presumptions, one must bring 
clear testimony. In these matters, the woman's testimony alone is insufficient. 


With regard to the identification of a corpse, the Sages said that ideal identification 
is recognition of the individual’s face, which includes the forehead, cheeks, and nose. 
This is possible as long as significant deterioration of the facial features has not yet 
taken place. Identification based on distinguishing marks or body build is not at all 
simple. All agree that extremely unambiguous distinguishing marks are sufficient evi- 
dence of an individual’s identity. However, there is significant debate about whether 
distinguishing marks that are not unambiguous may be relied upon, or even about 
whether several such marks may be relied upon. This topic, whose essential details 
were discussed in this chapter, has been examined extensively and in great detail in 
the halakhic literature throughout the generations. 


With regard to establishing an individual’s death, the Gemara concludes that one may 
testify to a person’s death only if he saw his corpse or if he saw him in a condition 
from which there is no reasonable possibility of survival. In any other situation, one 
may not testify that an individual died, even if there is great likelihood that this is 
the case, e.g., he was lost in an endless body of water. 


The Sages ruled that formal testimony is not required in order to establish a man’s 
death and allow his wife to remarry. Consequently, hearsay testimony is deemed 
credible, as are reports issued by those considered unfit for formal testimony in court, 
e.g., women, relatives, and children. It is also permitted to rely upon the statements 
of a gentile, provided he is speaking ofthandedly. 


Furthermore, although witnesses are generally interrogated and cross-examined in 
cases pertaining to capital law, those who testify that a woman's husband has died are 
not subjected to these procedures. As long as the report seems accurate, it is deemed 
credible even if it contains minor inconsistencies. This is because Torah scholars are 
supposed to increase peace in the world and should aim to improve the lives of others. 


Summary of 
Perek XVI 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 
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372 COMMON ACRONYMS 


Radak 
Radbaz 
Ralbag 
Ramah 
Rambam 
Ramban 
Ran 
Rashash 
Rashba 
Rashbam 
Rashbatz 
Rashi 
Re'em Horowitz 
Rema 

Ri HaLavan 
Ri Haver 
Ri Migash 
Riaf 

Riaz 

Rid 
Ridvaz 

Rif 

Rim 

Ritva 

Riva 
Rivam 
Rivan 


Rivash 


Rosh 

Shakh 

Shas 

Sheelat Ya‘avetz 
Shela 

Siddur Rashi 
Sma 

Smag 

Smak 


Talmid HaRa‘ah 


Rabbi Shlomo ben Rashbatz 
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Rabbi Shlomo, son of Rabbi Shimon ben Tzemah Duran 
Rabbi David Kimhi 

Rabbi David ben Zimra 

Rabbi Levi ben Gershon 

Rabbi Meir HaLevi 


Rabbi Moshe ben Maimon 


Rabbi Moshe ben Nahman 

Rabbeinu Nissim ben Reuven of Gerona 
Rabbi Shmuel Strashun 

Rabbi Shlomo ben Adderet 

Rabbi Shmuel ben Meir 

Rabbi Shimon ben Tzemah Duran 


Rabbi Shlomo Yitzhaki 


Rabbi Elazar Moshe Horowitz 

Rabbi Moshe Isserles 

Rabbeinu Yitzhak ben Ya'akov of Prague 
Rabbi Yitzhak Isaac Haver 

Rabbi Yosef Migash 

Rabbi Yoshiya Pinto 

Rabbi Yeshaya di Trani the Younger 
Rabbi Yeshaya di Trani the Elder 

Rabbi Ya'akov David ben Ze'ev Wilovsky 


Rabbi Yitzhak Alfasi 


Rabbi Yitzhak Meir of Gur 

Rabbi Yom Tov ben Avraham Asevilli (of Seville) 
Rabbeinu Yitzhak ben Asher 

Rabbi Yitzhak ben Meir 

Rabbi Yehuda bar Natan 

Rabbi Yitzhak ben Sheshet 

Rabbeinu Asher ben Rabbi Yehiel 

Siftei Kohen by Rabbi Shabtai Cohen Rappaport 

The Six Orders of the Mishna 

Responsa of Rabbi Ya'akov Emden 

Shenei Luhot HaBerit by Rabbi Yeshaya HaLevi Horowitz 
Siddur compiled by Rashi’s students 

Sefer Meirat Einayim by Rabbi Yehoshua Falk 

Sefer Mitzvot Gadol by Rabbi Moshe of Coucy 

Sefer Mitzvot Katan by Rabbi Yitzhak ben Yosef of Corbeil 


A student of Rabbi Aharon HaLevi 


COMMON ACRONYMS 
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Talmid HaRashba A student of Rabbi Shlomo ben Adderet 
= Jure zahav sy lial Pavin HaLevi 


i HaLavan laser oF Poppe Yitzhak sol Ya‘ ae of f RragUE 
— Sefer HaTurim by Rabbi Ya'akov ben Asher 
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A thorn punctured him — ayaa Kip an 

42...in the testicles 
A deaf-mute, an imbecile, — ppp) npiv win 

298...and a minor 

v 

126...Untithed produce -53y 
17...Tumtum — Dwaw 
89...The tumtum of Biri — vat prvi 
21...A tumtum and a hermaphrodite — Dixsivx1 DwAw 


y 


91...Delivered through the abdominal wall — ait xx» 


3 
234... The lambs sacrificed on...Shavuot - ny 


2 
299.. .Koy — *ì3 
Anyone who has — Any tyra Kby ib pew ba 
41...only one testicle 
44...Like a quill. ..like a gutter — aaa...viaapa 
186...Cities overseas — O91 313 
41... The vineyard in Yavne — ma OID 
22.. His testicles are visible externally — yanan ninay vwawa 
104...Marriage contract — mana 


5 


199... The gathering of the bones — ninyy vip) 
68...A defect that can be cured — 7157 b ww npr 


n 
164...Levirate betrothal [ma‘amar] - WNA 
Someone who walks - yaa KIY Sy 3007 K 
222...0n the backs of his feet 
One who remarries his divorcée — No awn mwa Mma 
107...after she has married another man 
356...A cave containing a pond of fish -Dyw nym 
174. . .Due to fatness or thinness — KWT xora NaN 
46...We bring an ant — KIWAw pT 
328... The West — Kawa 
32...Animal tithe — maga Ww 
28...Second tithe — yw wy 
Found a vessel on which — voy an bp Kvn 
318...was written 
20...A foreskin that was drawn forward — gwa 
The priestly watch and the - a% mai mywn 
201...patrilineal family 
136. ..A corpse with no one to bury it [met mitzva] — ma ng 
He killed Nob, — Daag yy ai sw Jina 
64...the city of priests 
al 
173. ..A bolt and a knob — pra 33 
45...Punctured and closed — 079) 373 
213...Netzivin — pa¥3 
274...Neresh - Wy 
861...He married her... sister, etc. — 1D) ANINK KWI 


D 
84...Seder Olam — oiy kaiz 
193...Receive the forty lashes — MYO INT paDdiD 
The signs of a eunuch by — man DD yao 
75...natural causes [seris hamma] 
74... The signs prove — voy praia puyo 


X 


182. ..He is my brother and he is my son — KTI KIT TY 


50...0r does he come from Zerah 

75..-A sexually underdeveloped woman [aylonit] — math 

The heel bone — mT RYN TY KINDY 
223...reaches to the ground 

Delayed for the — KAW Y IDA Ty AWK 
74...twelve months of the year 

72... Alexandria of Egypt - ona bw KND 

A hermaphrodite — x17 Magy 1254 mA DIMIN 
86...iS a creature unto himself 

319...Spain [Aspamya] — NBD 

The seminal duct — "131 KJ PANDY 
44...became blocked, etc. 

85...Forty sea — MND DYI 


a 
80...Badan - }13 
183...Woe, woe — K»I xD 
27. . First fruits - DdD» 
21.. .In the days of ben Koziva — aria ya 193 
60...Between the pillars — "may 9 
316...Beit D'li -1 a 
A quarantined house, - pong ma ybva a 
226...a house with confirmed leprosy 
239...Without any trace of saliva — ph miyny xba 
73...A stubborn and rebellious son — myin Wid ya 
An eighteen year old, — mwy 13 Wy ming ja 
71...a twenty year old 
353...With a white-hot knife — matia papa 
44...Stopper of a barrel — Kya xna 


à 


14...Gibeonite — 21ya3 
A verbal analogy — pTI% ‘wr mav Tw amA 
11...available from both sides 
146...A bare bill of divorce, i.e., missing a signature — Mp va 
354... The Bridge of Shabistana — NINDI KW 
321...Flying camel — xma Koni 
249...Gargishta clay — MAW 
132...Griva — KYB 


1 
358... The Great Cistern -binn van 
193... The foreleg, the jaw, the maw — Aa prt oyna ying 
270...Nullification of vows — Dn maT 


1 
And they gave birth - wana opr aw 119) 
190...to two sons in hiding 


t 


18.. .He was sustained by a fever — KAWY PNN 


n 


358...Charmer [habbar] -van 

42...Spermatic cords of the testicles — D%3 19m 
193...Additional fifth - win 

126...Forbidden fat and permitted fat — jaw abn 
80...Shoots of beet [hilfei teradin] - pn bn 
104... The baraita is incomplete - xema EN 
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A serpent melon [kishut] — Ava Mxxran mw» 
133...that was discovered to be bitter 


217.. .Slipper [karka] — XPI? 


5 

Reuven who has - niz mw 1 wow pane) 
184...two daughters 

350... The Exilarch — xmbs KU 


w 


An outbreak — Da9 DWN) mw 

314. ..of snakes and scorpions 
321.. Shili and Hini — 9°71 by 
220...Cork - oyw 


n 
24... Torat Kohanim — pata nA 
217...Tahash — enn 
79...Clover — nbn 
27... Teruma — Tmn 
217. . Straps [tereisiyyot] - NYDN 
1m1.. .Satchel [tarmi -bnn 
92... The roosters of Beit Bukya - %99a ma by Doan 


Join the minority — apind Kuy inp 
346...to the legal presumption 


313...Medicine [samterei] — mD 
214. .. Sandal for halitza — nyn Sap 


Uncertain whether she is — YAK Nt NON PAD PNK NON pad 
192...his brother's wife or his brother's son's wife 


y 
79...Cake [iggul] -byy 
229...An idolatrous city — nna yy 
They set our house — ma why oy 
315...0n fire, with smoke 
5 
277...Pumbedita - K739 


x 


350...Crucified — aby 


319...Cortva — xapiip 
87...Protracted labor — wip 
98...Betrothed and married — Nba warp 
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220...Felt shoe [muk] — pana 
241...Retribution [mittarpesei] — mops wn 
49...Minyamin — paya 

20...Let blood [mesokhrinan] -Pza 
151...Pearl [marganita] — xa 
13...Apostasy [meshumadut] — maw 


A 


316...1 said [namti] — 93 
337...Wool comber [naftza] — x¥53 


D 
136...Sumakhos — piam 
42... Thorn [silva] — sio 
225...Heelless sandal [sandal hamesulyam] — monn bap 
353...His sword [safseira] — 8 YDdD 
186...Bench [safsal] —bpep 


X 
50. ..Multitudes [ukhlusa] — NDIN 
270...Woe [ee] —°% 
68...A sexually underdeveloped woman [aylonit] — stb 
223...Heel bone [istavira] — KADN 
21...Hermaphrodite [androginos] — DIII 
207...Soft shoe [anpileya] — Kag 
261. ..Bridal chair [apiryon] -19% 
351...Money bag [arnekei] — #37 
213...Straps [arketa] — KNPIS 


al 


83...Mistake [beduta] - xma 

45...Anus [bei pukrei] — 7713 9a 

183...Woe [baya] — x»3 

350...Recognize him [beshakru] — mopoa 

99... The halakha that is its neighbor [bat bukta] - xna na 


353... Asya — KDY 


364. ..Inn [pundak] — prs 
318...Preserve [panahya] — uP) 
213...Shoe [panta] — K739 
219...Garment [pargod] — Tina 
66...Public [parhesya] - KTB 
17...Corridor [prozdor] — qimia 
350...Countenance [partzuf] -P9 


P 
44. ..Quill [kulmus] — Diap 
337. .. Cabbage heads [kulsa] — xpbap 
362...Collar [kolar] — bip 
126...Konam - Dp 
220. . Slippers [kordakisin] - pppn ip 
350. ..Wax [kira] - KY? 
319...Colonial [kelonya] — Kaby 
277.. Posing challenges [kamakvu akvata] — KmpX npa? 
264. ..His gestures [keritzot] — nis 


v 


46...Ant [shumshena] — Kiwa 

20...South wind [shuta] - xp 

71...Strong beer [shikhra marka] - xpa kw 
324...At the end [shilfei] — bw 

220...Cork [shaam] - ayw 


n 
217...Straps [tereisiyyot] - np 


a 
327...Food [girsena] — KIPYA 
173...Knob [gelustera] — reps 


4 

117. ..De'iskarta — KAPON 
66...Employed [dogzar] — "tai" 
129...Forces him [dafno] — i397 


m 


66...Ordinary people [hedyotot] - nivi 
145. . Suitable [hogenet] — naxin 
247...Hyrcanus — DiPT 


2n...Bundle [zirza] — KY 


46...Cause inflammation [zareif] — PR 


n 


214...Ring [humrata] — Own 
219...Cuffed [hafut] — man 


v 


337...As two [tan du] -1110 


2) 


174. . Pile [komer] — Waid 
153. . Basket [kanta] - xm 
362... Seige [karkom] - DID1D 


5 


10...Not so [/aei] — nyh 


n 
258...Defective standard [midda kefusha] - nwip> nma 
160. ..Of them [mehen] - ma 
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211. ..Rav Shmuel bar Yehuda — "1179 sayin n 
238...Rabba - 737 

230...Rabba bar Hiyya Ketosfa'a - AXDDIDP XM 32 727 
247...Rabbi Hyrcanus — Dip TT 31 

152...Rabbi Hiyya — XT 27 

213...Rabbi Yehuda ben Beteira — x993 13 T7731 
293...Rabbi Yohanan ben Gudgada — % 13793 73 pani? 37 
152...Rabbi Yannai — 39937 

173. . Rabbi Ya'akov bar Idi — Pt 32 3py? 31 


Rabbi Yishmael, — BP 1273 Dryn’ 27 
240. ..son of Rabbi Yosei 


265...Rabbi Akiva — xa*pY 927 
258...Ravin -pn 


238...Rabban Yohanan ben Zakkai — x31 12 pyi 721 


K 
350. ..Abba bar Marta - XAY 33 KON 
319... The father of Shmuel -bew max 
238...Abaye — 93% 


a 
90...Bar Hamedurei — 117107 13 


n 


360...Hasa -NDN 


P| 
359...Nehunya the well digger — prow 7Bin KIM] 


` 


em Ltd., except: 


103. ..Rav Idi bar Avin — pax 12% 27 
298...Rav Malkiyyu — waba 1 

244.. .Rav Pappa - x33 31 

356.. .Rav Sheila -xbw n 
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